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question  oe  title,  of  which  the  whole  fork  and  structure  is  built  upon  theory. 
What  is  the  whole  doctrine  of  our  real  rights,  as  completed  bt  constructive  and 
symbolical  delivery,  birt  a  combination  of  subtilties  ?  but  they  are  subtiltibs  ef 
which  thb  strict  adherence  to  theory  is  indispensable,  for  thb  best  of  all  practical 
reasons,  that  the  theory  affords  thb  only  means  of  solving  with  certainty  and  con- 
sistency those  numerous  questions  which  would  otherwise  become  thb  subject  of 

LOOSE  AND  ARBITRARY  ADJUDICATION.  It  IS  THE  THEORY,  AND  THAT  THEORY  RIGIDLY  AD- 
hered to,  which  in  this,  as  in  many  other  departments  of  law,  unites  the  undigested 
series  of  separate  oases  into  one  consistent  system  of  jubi8frvdence." 

Lord  Fullerton. 
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PREFACE. 


The  want  of  a  Work  similar  in  its  general  character  to  the 
present  has  been  felt  by  many,  in  their  earlier  studies  of  the  law. 
Mere  abstract  propositions  of  law  do  not  satisfy  the  student. 
He  wishes  to  see  the  principles  contained  in  these  propositions 
applied  to  actual  cases,  and  he  wishes  also  to  see  the  grounds 
on  which  these  principles  were  adopted  and  came  to  form  a  part 
of  the  law.  The  multitude  of  cases,  however,  to  which  he  is 
referred  in  support  of  any  single  proposition,  forms  a  serious 
obstacle  to  the  student's  progress.  He  has  neither  time  nor 
inclination  to  overtake  an  examination  of  them  all,  and  he  is  at 
a  loss  to  determine  which  he  ought  to  select  A  series  of 
selected  Cases,  therefore,  establishing  and  illustrating  some  of 
the  most  important  principles  of  the  law,  and  arranged  under 
appropriate  heads,  may  tend,  it  is  thought,  to  faciUtate  the 
labours  of  the  student. 

To  the  Lawyer,  too,  the  Conveyancer  and  the  Practitioner,  the 
present  Work  may  not  be  without  advantage.  Those  principles 
which  the  student  is  desirous  to  learn,  they  are  continually  called 
upon  to  apply  in  practice,  and  it  is  a  ready  application  of  them 
in  practice  that  forms  an  indispensable  condition  of  professional 
success.  With  them,  economy  of  time  is  of  material  moment ; 
and  in  the  hurry  of  business,  a  glance  at  the  argument  em- 
ployed in  some  important  Case,  and  a  consideration  of  the 
grounds  on  which  the  judgment  proceeded,  may  serve  to  recall 
or  suggest  materials  for  argument    applicable  to  the  subject 
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in  which  they  are  engaged.      To  accomplish  these  results  is 
the  object  of  the  present  Work. 

The  plan  and  arrangement  of  the  Work  was  a  matter  not 
unattended  with  difficulty.  It  is  hoped,  however,  that  the 
attempt  to  make  the  Cases  assume,  as  much  as  possible,  the 
form  of  a  connected  series  has  not  been  altogether  unsuccessful. 

The  Cases  are  not  taken  from  previous  Reports,  except  in 
three  instances,  where  from  the  antiquity  of  their  date  the 
Session  Papers  did  not  exist.  The  rest  have  been  prepared 
from  the  Original  Pleadings  themselves,  and  the  importance  of 
many  of  them  has  been  enhanced  by  Opinions  of  the  Court, 
obtained  from  the  Manuscript  Notes,  which  are  to  be  found 
in  the  various  collections  of  Session  Papers  preserved  in  the 
Advocates'  Library.  In  one  or  two  cases,  also,  access  was 
applied  for,  and  most  readily  granted,  to  the  Note-Book  of 
Lord  President  Blair,  and  to  that  also  of  Lord  President  Boyle. 

Some  of  the  Cases  now  given  appear  for  the  first  time, 
although  their  names  are  not  unknown  to  the  profession ;  and 
others  are  given  at  length,  of  which  slight  notices  only  formerly 
existed.  In  the  Notes  which  follow  the  principal  Cases,  a  variety 
of  additional  Cases  will  be  found  bearing  on  the  proposition 
under  which  they  are  placed. 

The  farther  prosecution  of  the  Work  will,  in  some  measure, 
depend  on  the  desire  which  may  be  evinced  for  its  continuance. 
The  undertaking  is  too  laborious  to  be  continued,  unless  in  the 
belief  that  its  utility  is  such  as  to  be  considered  beyond 
question.  In  the  event  of  it  being  continued,  the  succeeding 
portion  will  embrace  the  Titles, — Feudal  Investiture,  Eenewal  of 
Investiture,  Transmission  of  Personal  Rights  to  Land,  Accre- 
tion, Personal  and  Real,  Prescription,  Double  Titles,  and  Conso- 
lidation. 


Edinburgh,  November,  1849. 
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TRANSMISSION  OF  LAND. 


SECTION  I.— FORM  OF  CdfYEYANCE. 


LEADING  CASES 


LAW  OF  SCOTLAND. 


LaTid  cannot  be  conveyed  by  Testament,  or  by  any  Deed  not  expressing 
a  present  aM  of  alienation,  and  no  expression  of  intention  to  con- 
vey, however  clear,  will  afford  ground  of  action  against  the  heir  of 
the  Testator  to  denude. 

L—SIMPSON  V.  BARCLAY  AND  GEMMIL. 

In  February  1722,  William  Barclay  conveyed  his  estate  of  January  lo, 

Warrix  to  his  only  son,  Robert  Barclay,  his  heirs  and  assignees.      1 

In  June  of  the  same  year,  Brobert  Barclay  executed  a  tailzie  of  ^^*^'^*^*- 
the  estate  in  favour  of  himself,  and  the  heirs-male  of  his  body ; 
whom  failing,  to  his  father,  William  Barclay,  and  the  heirs-male 
of  his  body ;  whom  failing,  to  his  uncle,  Alexander  Barclay, 
and  the  heirs-male  of  his  body.  The  deed  contained  a  power 
of  revocation. 

Kobert  Barclay  afterwards  went  to  South  America,  and,  while 
resident  at  Buenos  Ayres,  he  executed  a  testament  in  these 
terms  : — "  I  give  and  bequeath  to  my  father  all  the  yearly  in- 
terest of  my  estate,  whether  in  money,  goods,  lands,  or  what- 
soever else  pertains  to  me  at  the  time  of  my  death,  either  in 
England,  Scotland,  or  any  parts  of  Europe  or  America,  for  his 
whole  use  and  behoof,  and  during  his  natural  life.  And  after 
his  death  I  give  and  bequeath  the  above-mentioned  monies, 
goods,  lands,  &c.,  to  my  sister,  Jean  Barclay,  for  her  sole  use 
and  behoof,  during  her  natural  life,  and  afterwards  to  her  heirs 
for  ever/' 


DLA1 

Gemmil. 
1752. 
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Simpson  After  bequeathing  various  legacies,  the  deed  proceeded  thus  : 

Barclay  and  •*  I  give  and  bequeath  unto  my  foresaid  sister,  Jean  Barclay, 
all  the  rest  and  residue  of  my  estate,  of  what  kind  or  species 
whatsoever,  either  in  these  parts,  or  in  any  other  place  or  places 
of  England,  Scotland,  or  elsewhere,  after  my  afore-mentioned 
father  William  Barclay's  death,  for  her  sole  use  and  behoof, 
and  to  her  heirs  for  ever." 

A  clause  of  revocation  was  in  these  terms  : — "  And  lastly, 
I  do  hereby  revoke,  annul,  and  make  void,  all  former  wills, 
codicils,  or  bequests  made  by  me,  and  do  declare  this  only  to 
be,  and  remain  for,  and  as  my  last  will  and  testament,  dated 
in  Buenos  Ayres  in  America,  the  thirty-first  day  of  May,  in 
the  year  of  our  Lord  one  thousand  seven  hundred  and  thirty- 
four,  new  style.  Robert  Barclay. — Signed,  sealed,  published, 
and  declared  by  the  testator,  for  and  as  his  last  will  and 
testament,  in  presence  of  us,  who  witnesseth  to  the  same. 
Edward  Eyles,  Jo.  Graham^  Thomas  SeddenJ' 

Annexed  to  the  deed  was  the  following  declaration : — "  I 
hereby  declare,  that  the  disposition  which  I  have  granted  in 
favour  of  my  sister,  Jean  Barclay,  was  made  with  the  real 
intent  that  the  said  Jean  Barclay,  after  my  father's  and  my 
death,  no  lawftd  heirs  of  my  body  surviving,  might  take  quiet 
possession,  for  her  own  use  and  her  heirs,  of  all  lands,  houses, 
tenements,  sum  or  sums  of  money,  and  all  other  effects  what- 
soever belonging  to  me  at  my  death ;  and  as  I  had  no  lawyer 
here  to  apply  to  for  advice,  and  to  draw  such  a  disposition  as 
might  be  more  valid,  to  secure  to  my  said  sister  all  lands,  sums 
of  money,  or  other  effects  belonging  to  me  at  my  death,  I 
thought  proper  to  annex  this,  that  my  design  and  intention, 
by  foresaid  disposition,  might  not  be  frustrated  or  inverted  by 
any  mistake  or  ignorance  in  the  writing. — Buenos  Ayres,  the 
twenty-ninth  of  May,  one  thousand  seven  hundred  and  thirty- 
four  years,  before  these  witnesses,  Robebt  Babclat. — Edward 
Eyles,  Robert  Yoimgy  Jo.  Graham.'^ 

It  was  alleged  that  the  declaration  was  of  the  same  date 
with  the  testament — ^the  former  being  dated  according  to  the 
old  style,  and  the  latter  according  to  the  new. 

Robert  Barclay  died  without  issue,  but  leaving  two  sisters, 
Jean  and  Barbara.    Jean  was  married  to  a  Mr.  Gremmil,  who 


FOKM  OP  CONVEYANCE.  3 

brought  an  action  of  declarator  in  his  wife's  name,  and  there-     Simpson 
after  in  that  of  her  infant  son,  Robert  Barclay  Gemmil,  against  Barclay  and 
Alexander  Barclay,  the  heir  under  the  tailzie   executed  by      J^^ 
Robert  Barclay  in  June  1722.  ^^^^• 

In  this  process,  the  Earl  of  Leven,  Lord  Ordinary,  found  and 
declared, ''  That  the  disposition  and  tailzie  in  favour  of  the  said 
Alexander  Barclay  was  revoked  by  the  disposition  granted  by 
Robert  Barclay  to  his  sister ;  and  repelled  the  objection  to  the 
said  disposition,  that  the  same  is  by  way  of  testament  in 
respect  of  the  will  and  meaning  of  the  grantor,  manifestly  ex- 
pressed, and  of  his  circumstances  at  the  time/' 

Against  this  interlocutor  a  petition  was  presented  to  the 
Court,  which  was  ordered  to  be  answered.  This  produced  a 
submission  between  Alexander  Barclay  and  the  father  of  Robert 
Barclay  G-emmil,  as  administrator  for  and  taking  burden  upon 
him  for  his  son  ;  and  the  arbiters,  in  1740,  adjudged  certain 
parts  of  the  estate  to  Alexander  Barclay,  and  the  remainder 
to  Zac}iarias  Gemmil,  for  behoof  of  his  son« 

The  present  action  of  reduction  and  declarator  was  raised 
by  Janet  Simpson,  only  child  of  Barbara  Barclay,  the  second 
sister  of  Robert  Barclay ;  and  the  defenders  called  were  Robert 
Barclay,  the  son  and  heir  of  Alexander  Barclay,  who  had  right 
under  the  tailzie  of  June  1722,  and  Robert  Gemmil,  the  son  of 
Jean  Barclay,  the  other  sister  of  the  testator. 

Pleaded  for  the  Pursuer. — The  disposition  or  bond  of  ARomiarrFoii 
tailzie,  executed  by  Robert  Barclay  in  June  1722,  in  favour  of 
Alexander  Barclay,  was  revoked  by  the  testament  executed  at 
Buenos  Ayres  in  1734.  The  cause  which  hinders  heritage 
from  being  conveyed  by  testament  is  the  personal  privilege  of 
heirs  not  to  be  prejudiced  by  a  death-bed  deed,  joined  with 
the  presumptio  juris  et  de  jure^  that  every  testament  is  of 
the  date  of  the  testator's  last  moments.  But  Robert  Barclay 
might  have  scored  his  subscription  to  the  tailzie,  put  it  in 
the  fire,  or  left  an  order  in  writing  to  cancel  it;  and  he 
might  have  done  any  of  these  acts  in  his  last  moments.  Any 
of  these  acts  would  have  been  eflFectuaJ  to  put  an  end  to  the 
tailzie,  notwithstanding  he  was  on  his  death-l>ed;  so  also 
he  was  entitled  to  declare  his  will  to  have  it  revoked  in  his 
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SiMPsoM     testament,  which  presumptione  juris  is  a  death-bed  deed,  and 
Baeclay  and  that  because  his  revocation  was  not  in  prejudice,  but  in  favour 
Gem^     of  his  heir. 

1752.  Though  the  testament  was  sufficient  to  revoke  the  tailzie,  it 

was  insufficient  to  convey  heritage,  for  no  testament  or  deed  of 
a  testamentary  character  can  convey  heritage.  A  testament 
is  the  last  will  of  the  defunct,  and  is  in  law  construed  to  be  the 
deed  of  his  last  moments,  just  as  much  as  if  it  bore  that  date. 
It  is  therefore  of  no  import  that  a  person  has  expressed  his  in- 
tention fully  and  distinctly  in  his  last  will,  how  his  heritage 
should  go ;  because,  by  the  law  of  death-bed,  he  is  disabled 
from  prejudging  his  heir  by  any  death-bed  deed,  which  a  tes- 
tament presumptione  juris  et  de  jure  is  held  to  be.  Upon  this 
solid  principle  is  built  the  maxim  that  heritage  cannot  be 
transmitted  by  testament. 

The  declaration  subjoined  to  the  testament  cannot  afford 
ground  of  action  against  the  heirs  of  the  testator  to  make  the 
will  effectual,  on  the  ground  that  it  is  a  sufficient  declaration  of 
Robert  Barclay's  will.  The  testament  is  as  full  an  indication 
of  the  will  of  Robert  Barclay,  that  his  estate  should  descend  to 
the  heirs  therein  mentioned  as  the  declaration  is,  yet  the  tes- 
tament is  not  effectual  to  convey  heritage.  The  declaration, 
like  the  testament,  does  not  in  the  least  participate  of  the  nature 
of  a  deed,  inter  vivos,  but  may  be  called  more  last  words  of  the 
testator.  The  words  of  the  declaration  are  not  devised  to  give 
or  bequeath  anything.  Of  themselves,  therefore,  they  can  have 
no  effect.  They  are  adjected  by  the  testator  as  a  key  to  the 
testament,  or  an  explanation  of  what  he  meant  by  the  tes- 
tament ;  but  nothing  new  is  intended  to  be  done.  As  the 
testament,  therefore,  is  ineffectual  to  convey  the  heritage,  the 
declaration  being  only  a  commentary  upon,  key  to,  or  explana- 
tion of  the  testament,  cannot  subsist  by  itself,  or  be  effectual  to 
convey  anything,  but  must  necessarily  fall  with  the  testament. 
The  intention  of  Robert  Barclay  is  no  doubt  abundantly  clear, 
but  it  would  be  striking  at  the  first  and  fundamental  principles 
of  law,  to  give  the  aid  of  the  law  to  intention  not  properly  and 
legally  declared. 

As,  therefore,  the  tailzie  was  revoked  by  the  testament,  and 
as  the  testament  is  ineffectual  to  convey  heritage,  the  declara- 
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tion  by  Robert  Barclay,  for  explaining  the  testament,  can  have     Simpson 
no  effect  as  to  any  question  concerning  the  heritage,  and  there-  basolat  and 
fore  the  pursuer,  and  the  defender,  Robert  Gemmil,  are  joint-     ^"°*'^ 
heirs  of  Robert  Barclay.  1752. 

Pleaded  fob  the  Defender. — A  testament  is  not  a  com-^BGUMKNTFoa 
petent  way  of  revoking  a  disposition  of  lands.  One  by  testament 
cannot  burden  his  land  estate  with  a  shilling,  and  therefore  it 
is  incongruous  that  a  testament  should  have  the  effect  of  totally 
annulling  the  settlement  of  a  land  estate.  A  testament  cannot 
be  effectual  to  recall  or  extinguish  a  feudal  right,  upon  the 
maxim  that  jura  eodeni  modo  destituuntur  quo  constituuntur,  or, 
as  Lord  Stair  expresses  the  rule  in  the  civil  law,  urmmquodque 
eodem  modo  dissolvitur  quo  colligatum  est;  and  his  Lordship 
applies  this  to  the  case  of  feudal  rights,  as  adopted  into  our 
law.  It  requires  the  same  means  to  disannul  a  deed  that  it 
does  to  constitute  one.  Since,  therefore,  a  testament  could  not 
burden  a  land  estate  with  a  legacy  to  the  least  extent,  it  would 
seem  unreasonable  that  it  should  have  the  effect  to  destroy  the 
whole  settlement  of  such  estate. 

The  writing  subjoined  totthe  testament  expressly  refers  to  a 
disposition  by  Robert  Barclay  in  favour  of  Jean  Barclay,  his 
sister,  and  declares  that  the  same  was  made  with  a  real  intent 
that  she  should,  afler  his  own  decease  without  heirs  of  his  body, 
take  possession  of  all  lands.  The  declaration  was  annexed  by 
the  testator,  that  his  design  and  intention  might  not  be  frus- 
trated or  disappointed.  There  is  here  a  sufficient  ground  to 
establish  a  conveyance  and  settlement  of  the  estate.  It  is 
rather  stronger  tiian  the  case  of  Henderaorty  31st  January 
1667,  where  it  was  found  that,  though  the  writ  was  informal, 
yet,  as  the  defunct's  meaning  was  to  aUenate  his  right  from  his 
heir  to  the  pursuer,  it  was  therefore  effectual  against  the  heir 
to  complete  the  same.  As,  therefore,  there  can  be  no  doubt  of 
Robert  Barclay's  intention,  the  declaration  is  a  sufficient  indi- 
cation of  his  resolution  that  his  estate  should  descend  to  the 
heirs  therein  mentioned,  and  therefore  affords  action  against 
his  heirs-at-law  to  denude  in  their  favom*.  The  defender, 
Robert  Gemmil,  therefore,  as  heir  of  Jean  Barclay,  ought  to  be 
preferred  to  the  pursuer. 


()  TRANSMISSION  OF  LAND. 

Simpson         Lord   Elchies  pronounced  the  following  ioterlocutor  : — 
RARCLiiTftiid  "Finds  the  disposition  by  Robert  Barclay,  anno  1722,  was 
— —      revoked  by  the  testament  and  codicil  annexed,  executed  by  the 
interiwutor  of  ^aid  Robert  Barclay  anno  1734  :  Finds  that  the  foresaid  testa- 
F^b*K>^*^i749   ™^®^*  *^^  codicil  is  no  habile  conveyance  of  the  heritage  in 
question ;   and  finds   that   the  pursuer  and  Robert  Barclay 
Gemmil  are  joint-heirs  by  the  disposition  anno  1722,  granted 
by  William  Barclay,  the  father/' 
D^n  T761        ^^^  interlocutor  was  altered  by  the  Court,  who  pronounced 
the  following  interlocutor : — "  On  the  report  of  the  Lord  Elchies, 
the  Lords  find  the  disposition  made  by  Robert  Barclay,  in  the 
year  1722,  was  revoked  by  the  testament  made  by  him  in  the 
year  1734 ;  and  find  that,  though  the  said  testament  is  not 
effectual  to  convey  the  heritage,  yet  the  declaration  subjoined 
to  it  being  a  sufficient  indication  of  the  will  of  Robert  Barclay, 
that  his  whole  estate  should  descend  to  the  heirs  therein  men^ 
tioned,  will  afford  ground  of  action  to  the  heirs  of  Jean  Barclay 
against  the   pursuer,   one  of  the  heirs-portioners  of  Robert 
Barclay,  to  denude  of  the  scud  estate ;  and  remit  to  the  Ordi- 
nary to  proceed  accordingly/' 

To  this  interlocutor  the  Court  adhered,  January  10,  1752. 
^i^^'?J'ii       I^ord  Elchies,  in  his  Notes  on  this  case,  observes, — "  A  tailzie 
p.  480.  containing  a  power  of  revocation,  etiam  in  articulo  mortiSy  was 

found  effectually  revoked  by  a  latter  will  and  testament^  exe- 
cuted by  the  maker  of  the  entail  at  Buenos  Ayres,  though  they 
found  that  that  testament  was  not  sufficient  to  convey  the  estate 
to  the  legatee.  But  a  declaration  having  been  by  him  sub- 
joined to  the  will,  shewing  the  enixa  voluntas  that  his  sister  the 
legatee  and  her  heirs  should  enjoy  his  estate,  and  therefore 
requesting  that  the  above  disposition  (meaning  the  will)  might 
take  effect,  having  no  lawyer  to  advise  him  better,  the  Lords 
found  this  writing  sufficient  to  limit  the  heir,  and  a  sufficient 
title  for  an  action  to  denude,  but  by  the  narrowest  majority ; 
viz.,  four,  besides  Milton  in  the  chair,  three  against  it,  and 
three  non  liquet  inter  quosego;  10th  December  1751. — 10th 
January  1752.  The  Lords  adhered,  7ne  renity  in  the  chair — 
the  Court  equally  divided,  and  one  nan  liquet'' 
Brown's  Sup^  Lord  Monboddo,  in  his  Reports,  observes, — "  The  Lords 
pem^  TO. ▼.  £^^jjj^  1^^^  ^^^^  ^y  ^j^g  testament,  the  tailzie  in  the  year  1722 
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was  revoked ;  2dOy  they  found  that  the  declaration  subjoined      Sm«oh 
to  this  testament  was  a  proper  deed  of  conveyance  of  the  land  Barclay  and 
estate  in  favour  of  Jean  Barclay,  and  her  heir  Robert  Barclay,      ^^ 
the  defender,  to  the  effect  of  obliging  the  heir-at-law  of  the       ^'^^ 
testator  to  make  up  titles  and  denude  in  favour  of  the  defender. 
This  last   point   carried  with  more  difficulty ;    Lord  Elchies 
being  of  opinion  that  the  first  deed  being  clearly  a  testament, 
and  the  last  deed  relating  to  it,  and,  consequently,  not  being  a 
separate  deed,  but  only  a  part  of  the  first,  no  heritage  could  be 
conveyed  by  it." 

On  Lord  Rilkerran's  Session  Papers  there  is  written, — "  De-  ^^s.  Notes. 
cember  10,  1751, — We  were  all  agreed  that  the  declaration  Sesri^Sipers. 
subjoined  to  the  will  was  a  good  alteration  of  the  tailzie.  As 
to  the  question.  If  the  declaration  should  be  sustained  to  afford 
action  against  Robert's  heirs  to  denude,  we  divided  :  Fro,  Minto, 
Drummore,  Shewalton,  Leven,  and  the  President  Milton.  Con, 
Dun,  Murkle,  Woodhall.  Non  Liquet,  Strichen  and  Elchies, 
who  reported. — 10th  January  1752.  Adhered:  Con,  J.  Clerk, 
Dun,  Murkle,  Woodhall.  Pro,  Milton,  Minto,  Drummore, 
Shewalton,  Leven, — Strichen  not  clear, — Elchies  in  the  chair, 
contra'' 

In  1791,  the  will  and  codicil, — the  original  of  which  had  MmrrooMBRT 
never  been  produced,  but  had  remained  in  the  Prerogative    imfMand 
Court  of  Canterbury, — ^were  examined  on  behalf  of  the  son  of      ^°^^"*- 
Janet  Simpson,  the  pursuer  of  the  former  action.     It  was  then       ^796. 
discovered  that  the  will  and  the  codicil  were  written  on  separ- 
ate sheets  of  paper,  and  that  the  will  was  written  on  three 
pages  of  one  folio  sheet  of  paper,  and  the  codicil  upon  one 
page  of  half  a  foUo  sheet,  and  that  they  were  neither  pinned 
nor  tied  together. 

It  also  appeared  that  neither  the  will  nor  the  codicil  were 
holojgraph  of  Robert  Barclay  ;  that  the  will  appeared  to  be  in 
the  handwriting  of  the  witness,  Thomas  Sedden,  and  the  codicil 
in  that  of  the  witness,  Robert  Young.  On  this  discovery  being 
made,  an  action  of  reduction  and  declarator  was  brought  by 
Montgomery,  an  adjudging  creditor  of  Wilson,  the  eldest  son 
of  Janet  Simpson,  the  pursuer  of  the  former  action.     The  de- 
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MoMTOOMSBT  fenders  were  James  Innes  and  Alexander  Foulis,  the  disponees 
ijwM  Mid  of  Alexander  Barclay  and  Robert  Barclay  Gemmil,  in  the  lands 
respectively  awarded  to  them  by  the  decree-arbitral  in  1743. 
One  of  the  grounds  of  reduction  was,  that  the  will  and  codicil 
were  neither  holograph  nor  executed  according  to  the  form  and 
solemnities  of  the  law  of  Scotland,  and  were  therefore  null  writ- 
ings, and  could  have  no  effect  as  a  settlement  or  conveyance  of 
heritage. 

p?mum7^*  Pleaded  for  the  Pursuer. — The  present  ground  of  challenge 
is  perfectly  open  and  entire.  It  was  never  once  mentioned  in 
the  former  action,  nor  indeed  could  it  be  mentioned,  as  it  was 
founded  on  facts  which  were  not  known  at  that  time,  but  which 
have  been  recently  discovered,  in  consequence  of  an  examination 
of  the  original  writings  in  the  Prerogative  Court  of  Canterbury, 
which  were  never  produced  in  the  former  action. 

In  deeds  or  contracts  relating  to  a  man's  person  or  personal 
estate,  which  has  properly  no  situSy  if  the  writing,  which  is  the 
evidence  of  the  deed  or  contract,  is  formally  executed  accord- 
ing to  the  law  of  the  place  where  it  is  made,  it  must  be  effectual 
all  the  world  over.  Such  deeds  or  contracts  the  law  of  Scot- 
land sustains,  if  executed  according  to  the  forms  of  the  place 
where  they  are  made,  whether  they  are  agreeable  to  its  own 
forms  or  not.  The  same  rule,  it  is  believed,  is  observed  in  most 
other  countries,  it  being  founded  on  the  principles  of  universal 
justice  and  good  policy.  But  with  regard  to  deeds  which  directly 
relate  to  land  property,  and  which  cannot  possibly  receive  effect 
except  in  the  country  where  the  lands  are  situated,  the  case  is 
entirely  different,  and  the  rule  of  law  differs  acco^dingl3^  In 
this  case,  the  courts  of  the  country  where  the  lands  are  situated 
must  judge  solely  according  to  their  own  law,  and  will  give 
execution  to  no  deeds  except  such  as  come  before  them  authen- 
ticated by  the  forms  which  these  laws  require. 

Although  the  will  or  testament  cannot  possibly  operate  as  a 
conveyance  or  new  settlement  of  the  lands,  it  may  nevertheless 
be  effectual  to  revoke  the  former  tailzie.  This  was  expressly 
decided  in  the  former  case,  by  the  interlocutors  both  of  Lord 
Elchies  and  of  the  Court,  and  by  these  interlocutors  the  tailzie  of 
1722  was  held  to  be  revoked  accordingly.    In  like  manner,  in 
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the  late  case  of  Sir  Thomas  Dundas,  a  will  by  the  judgment  of  Mostoombet 
the  Court  was  found  effectual  to  revoke  a  prior  entail ;  and  iin^w<i 
although  that  judgment  was  reversed  upon  appeal,  it  does  not 
appear  that  the  reversal  proceeded  upon  the  ground  that  the 
will  was  insufficient  in  point  of  form  to  operate  a  revocation. 
There  were  sundry  other  points  pleaded  in  that  case,  and 
particularly  it  was  argued,  upon  strong  grounds,  that  no  revo- 
cation of  the  entail  was  intended.  Nor  would  it  very  materi* 
ally  affect  the  party  from  whom  the  pursuer  adjudged,  although 
it  were  to  be  found  that  the  will  could  not  operate  even  as  a 
revocation,  because  he  is  now  heir  under  the  tailzie  executed  by 
Robert  Barclay  in  1772. 

Pleaded  for  the  Defender. — The  judgments,  11th  Decem*  AKouimTfOB 
ber  1751,  and  10th  January,  1752,  pronounced  by  the  Court 
after  full  discussion  of  the  rights  of  parties  in  the  former  action 
at  the  instance  of  Janet  Simpson,  the  mother  of  William  Wilson, 
in  right  of  whom  the  present  action  is  brought,  are  res  jvdtcdta^ 
and  cannot  now  be  challenged  at  the  distance  of  forty  years. 
A  judgment  pronounced  by  a  competent  court,  after  a  full  hear- 
ing of  the  proper  parties  to  the  cause,  must  be  final  and  conclu- 
sive, and  afford  the  party  in  whose  favour  it  is  pronounced  the 
benefit  of  the  defence,  res  hacfenus  judicata^  unless  it  can  be 
afterwards  set  aside  upon  a  fact,  noviter  veniens  adnotitiam, 
or  upon  instruments  noviter  reperta.  But  even  if  the  pursuer 
could  really  bring  forward  facts  noviter  venientia  ad  notitianiy 
he  could  not  thereupon,  after  the  lapse  of  forty  years,  challenge 
the  decree  of  the  Court  in  an  action  of  reduction  post  tantum 
temporis.  This  question,  however,  it  is  unnecessary  to  discuss, 
because  it  is  impossible  to  allege  that  the  circumstances  on 
which  the  pursuer  founds  in  the  present  action  are  facts  noviter 
venientia  ad  notitiam.  It  can  scarcely  be  doubted  that  they 
were  known  at  the  time  the  decree  was  pronounced,  though 
probably  they  were  not  considered  as  material  to  the  issue,  and 
therefore  not  brought  forward.  There  were  exact  copies  of  the 
deeds,  extracted  from  the  Prerogative  Court  of  Canterbury,  un- 
der the  hands  of  the  proper  officers,  produced  in  process,  con- 
taining the  testing  clause,  as  well  as  every  other  part  of  the 
deeds.     From  them  it  was  seen  that  there  was  no  designation 
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MoNTooMERT  qii\iqy  of  the  wrltep  or  witnesses  ;  and  therefore,  if  any  stress 
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could  be  laid  upon  this  circumstance,  it  must  be  held  to  have 
been  competent  and  omitted. 

The  decree  itself  was  well  founded,  because  the  will  and 
declaration  were  sufficient  to  carry  the  grantor's  intention  into 
execution,  at  least  by  means  of  an  adjudication  in  implement, 
just  as  much  as  if  he  had  made  the  most  formal  disposition  that 
an  experienced  conveyancer  could  have  devised. 


JUDOMBNT. 

June  9, 1795, 

and 
May  17,  179(5. 

Opinions. 
Bell's  Folio 
Cases,  p.  203. 


OFiNiom. 
MS.  Notes. 
Sir  Hay  Camp- 
bell's  Session 
Papers. 


The  Court  "  Assoilzied  the  Defenders,"  and  on  a  Reclaiming 
Petition  by  the  pursuer,  they  afterwards  "  Adhered." 

Lord  Braxfield  observed, — "  With  regard  to  the  old  deci- 
sion of  Simpson  v.  Barclay y  I  am  very  clear  that  it  was  ill  de- 
cided. T  am  for  preserving  the  purity  of  our  conveyances,  and 
I  have  always  endeavoured  to  preserve  it.  In  this  case  I  can 
see  no  distinction  betwixt  the  will  and  the  codicil ;  they  are 
both  declarations  of  wills,  and  no  more  ;  and  I  hold  it  to  be  an 
inviolable  rule  of  the  feudal  law  of  Scotland,  that  an  estate 
cannot  be  conveyed  by  mere  expression  of  will.  There  must 
be  words  de  presenti  conveying  the  lands.  The  pursuer,  there- 
fore, is  well  founded  on  the  merits,  but  he  comes  too  late  with 
the  challenge." 

On  the  Session  Papers,  Lord  President  Campbell  has  writ- 
ten,— "  Settlement  in  the  form  of  an  English  will.  The  deci- 
sion of  the  Court  in  1 751  and  1 752,  contains  two  propositions  : 
First,  That  the  disposition  1722  was  revoked  by  the  testament 
Second,  That  the  declaration  contained  in  the  codicil  being  an 
indication  of  will,  is  a  good  ground  of  action  against  the  heirs 
to  denude.  It  is  thought  neither  of  these  propositions  are  well 
founded  in  law. 

"  The  revocation  cannot  be  taken  per  se  disjoined  from  the 
intended  will  or  settlement  •  The  decision  in  the  case  of  Cun- 
ninghame  v,  Whiteford,  has  always  been  found  fault  with,  and 
can  only  be  justified  by  the  circumstance  of  one  of  the  dupli- 
cates being  cancelled.  See  case  of  Crawford  v.  Coutts.  Such 
a  revocation  is  always  in  its  nature  conditional,  unless  the  con- 
trary be  expressed.  See  also  the  case  of  Laurence  Dundas  v. 
Sir  Thomas  Dundas,  in  House  of  Lords,  23d  May  1783.  It  is 
not  the  purpose  of  such  a  clause  to  let  in  the  heir-at-law,  but 


FORM  OF  CONVEYANCE. 


merely  to  substitute  one  deed  for  another,  and  if  the  last  be  in-  MoaraoMBET 
eflfectual  as  a  settlement,  it  will  not  be  good  as  a  revocation.     Innes  and 

The  principles  laid  down  in  the  case  of  Rowan  v.  Alexander,      ^ 

22d  November  1775,  apply  equally  to  the  case  of  an  express 
and  of  an  implied  revocation,  unless  the  revocation  be  in  a  sepa- 
rate instrument,  and  clearly  denote  the  intention  of  the  maker 
to  set  aside  this  former  deed  in  all  events. 

"  As  to  the  point,  viz.,  Whether  either  the  will  or  the  decla- 
ration, or  both  taken  together,  can  be  construed  into  a  deed  of 
settlement,  or  an  obligation  to  settle,  the  principle  upon  which 
the  interlocutor  is  founded,  would  be  a  very  dangerous  one  to 
the  law  of  Scotland,  even  if  these  writings  were  probative, 
which  they  are  not ;  for  it  would  throw  loose  altogether  the 
distinction  between  latter  wills  and  settlements  of  heritable  suc- 
cession. See  the  argument  upon  this  head  fully  stated  in  the 
appeal  case  for  Mr.  Douglass  v.  Duke  of  Hamilton,  29th  March, 
1779.  Indeed,  the  principle  assumed  in  the  case  of  Barclay 
and  Simpson  has  been  departed  from  in  every  case  of  the  kind 
which  has  since  happened,  particularly  that  of  Burgess  v.  Stain- 
ton,  18th  January  1764,  which  was  very  similar.  It  was  given 
up  too  in  the  case  of  Sir  Thomas  Dundas,  already  mentioned. 
But,  at  any  rate,  the  objections  which  have  now  been  disco- 
vered to  the  validity  of  the  will  and  declaration,  as  aflfecting 
heritable  estate  of  any  kind,  are  insuperable,  for  they  are  neither 
holograph  nor  attested  according  to  the  solemnities  of  the  Act 
1681,  and  consequently  are  null  and  void  as  deeds  affecting 
heritage. 

"  As  to  the  case  of  Govan  and  Boyd,  observed  by  Bell,  p.  223, 
the  import  of  the  opinions  there  given  is  misunderstood.  In 
that  case  there  was  an  onerous  mutual  contract  entered  into 
between  parties  in  the  English  form,  which,  in  so  far  as  binding 
against  third  persons,  fell  clearly  to  receive  execution  every- 
where, as  a  personal  obhgation  cannot  be  annulled  or  varied  by 
change  of  place.  Thus,  if  a  man  should  enter  into  marriage 
articles  in  the  English  form,  binding  himself  to  convey  his  Scots 
estate  for  the  purposes  of  marriage,  and  should  afterwards  come 
to  Scotland,  an  action  would  lie  against  him  there  to  fulfil  the 
contract  by  executing  proper  deeds,  and  upon  the  decree  of  the 
Court  of  Session  an  adjudication  in  implement  might  follow,  and 
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AioHiaoMraT  indeed  whether  he  comes  to  Scotland  or  not,  a  decree  of  the 
Imhes  and     Court  of  Sossion  would  reach  his  estate.     The  same  would  be 

'     the  case  if  being  in  England  he  should  grant  an  obligation  in 

^^^'  the  English  form  to  give  heritable  security  in  Scotland  for  a 
debt  The  obligation  against  his  person  being  vahd  and  bind- 
ing according  to  the  lex  loci  cantractuSy  is  a  good  ground  upon 
which  he  may  be  sued  in  Scotland  in  terms  of  the  obligation, 
being  in  short  a  binding  obligation  all  the  world  over. 

"  But  a  settlement  or  signification  of  will  stands  upon  quite  a 
difiFerent  footing.  If  it  regards  moveable  succession  only,  it  will 
be  good  if  executed  according  to  the  lex  loci ;  but  if  it  regards 
heritable  or  immovable  succession,  it  must  be  according  to  the 
lex  rei  sites.  This  does  not  seem  in  general  to  be  disputed,  but 
it  is  said  that  an  informal  or  an  incomplete  deed,  though  insuf- 
ficient as  a  direct  settlement,  may  be  sustained  as  an  obligation 
to  settle,  e.ff.y  a  disposition  without  procuratory  or  precept  is  a 
good  foundation,  upon  which  an  adjudication  in  implement 
may  be  obtained.  The  meaning  of  this  is,  that  a  disposition 
without  procuratory  and  precept  cannot  of  itself  vest  the  jus 
in  re,  but  some  legal  step  must  be  taken  to  complete  the  real 
or  feudal  right,  and  therefore  it  may  be  said  without  impro- 
priety, that  such  a  disposition  is  of  the  nature  of  an  obligation, 
and  as  such  may  be  made  the  ground  of  an  action  ;  but  then 
it  must  be  formal  and  probative,  for  if  it  be  destitute  of  the  so- 
lemnities required  by  law,  it  will  not  carry  even  a  personal 
right,  nor  be  the  foundation  of  any  action  for  implement.  As 
little  can  it  be  converted  into  a  contract  or  obligation  against 
the  party  granting  it,  or  against  his  heirs. 

"  A  settlement  of  succession,  even  when  executed  according 
to  legal  form,  is  not  binding  against  the  grantor  at  all,  for  he 
may  revoke  and  alter  it  at  pleasure,  or  throw  it  into  the  fire  ; 
but  no  doubt  if  he  leaves  it  behind  him  unaltered,  and  if  it  be 
executed  according  to  legal  form,  it  will  bind  bis  heirs,  not  as  a 
contract  entered  into  with  them,  or  an  obligation  granted  by 
them,  but  because  it  is  a  good  settlement,  which,  of  course,  may 
be  enforced  against  them.  It  is  not  because  the  grantor  him- 
self was  bound  by  it,  for,  in  fact,  he  was  not  bound ;  but  because 
his  heirs  cannot  take  up  his  succession  without  fulfilling  his  in- 
tentions with  regard  to  that  succession,  if  these  intentions  are 
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mgnified  by  a  formal  and  probative  deed  fit  for  the  purpose  of  Momtgombrt 
devising  the  succession.  Ihnes  and 

"  In  the  present  case  we  have  neither  contract,  obligation,  ^^^^ 
nor  settlement,  but  a  mere  latter  will  and  an  improbative  decla-  ^^^' 
ration  with  regard  to  the  granter's  succession,  which  neither 
could  have  bound  his  person  in  England,  nor  can  have  any 
effect  whatever  against  his  heirs  in  Scotland.  In  short,  it  is 
not  an  obligation,  and  it  is  not  a  valid  settlement,  in  any  form 
known  by  the  law  of  Scotland.  To  convert  this  into  an  obliga- 
tion against  the  heirs,  would  be  at  once  to  unhinge  every  prin- 
ciple of  our  law  with  regard  to  succession.  The  only  ground 
upon  which  it  was  possible  to  support  the  last  deed,  was  to  hold 
it  as  a  subsidiary  deed,  in  exercise  of  a  reserved  faculty.  See 
the  case  of  Henderson  v.  Wilson,  Slst  January  1797.  But  it 
was  not  argued  upon  this  footing.  The  decision,  too,  of  the 
House  of  Lords,  in  the  case  of  Sir  Thomas  Dundas,  is  very  much 
against  the  judgment  in  this  case. 

"  The  result  is,  that  the  judgment  1 752  was  erroneous,  and 
that  the  deed  executed  by  Robert  Barclay  in  1 722,  must  be  held 
as  the  deed  which  regulated  his  succession,  if  we  suppose  the 
estate  to  have  been  in  him  at  all ;  but  there  is  some  doubt 
whether  it  did  not  remain  under  the  father's  power,  or,  in  other 
words,  whether  the  father's  disposition  in  1 722  was  ever  deli- 
vered. But  let  that  matter  be  as  it  will,  the  pursuer,  as  in 
right  of  Barbara  Barclay,  has  no  title  unless  it  be  under  the  en- 
tail, 15th  June  1722,  to  the  succession.  The  right  must  either 
be  in  the  heirs  called  by  the  deed  15th  June  1722,  or  in  the 
representatives  of  Jean  Barclay,  under  the  deed  1729,  or  in  both 
together,  in  terms  of  the  succession  and  decreet-arbitral,  which 
took  place  between  them." 

On  the  Reclaiming  Petition  for  the  pursuer,  Lord  President  ms  Notes. 
Campbell  has  again  written, — "  It  is  pretty  well  made  out  in  MvJsen^Tn' 
this  paper,  that  the  deed  19th  February  1722,  was  a  delivered  ^^p^"- 
evident.    The  present  action,  too,  was  raised  in  May  1791, 
within  forty  years  of  the  last  judgment  of  the  Court,  in  1 752. 
But  in  80  far  as  the  pursuer  maintains  the  same  plea,  that  his 
predecessor  Janet  Simpson  did,  under  the  deed  in  February 
1 722,  and  challenges  the  other  deeds  either  as  revoked  or  as 
not  effectual,  he  comes  too  late  to  set  aside  a  iioal  judgment  of 
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MoNTGOMiEY  i]^q  CovLvty  aftCF  Eu  acquiescence  of  near  forty  years,  and  a  pretty 
iMHEsand    strong  act  of  homologation,  viz.,  acceptance  of  the  reversion. 

.*      This  point  is  waived  in  the  petition,  but  it  would  require  ex- 

^^^'  planation.  It  is  true,  the  plea  of  competent  and  omitted  does 
not  miUtate  against  pursuers,  and  the  old  process  being  still  in 
Court  unextracted,  may  be  the  more  easily  opened.  But  any 
view  or  diflFerent  statement  of  the  same  plea,  which  was  for- 
merly maintained  under  the  deed  19th  February  1722,  and 
against  the  validity  and  effect  of  the  other  deeds,  ought  scarcely 
now  to  be  listened  to,  whether  upon  different  arguments  in  law, 
or  upon  alleged  recent  discoveries  in  fact,  these  last  being  only 
such  as  appear  ex  facte  of  the  writings  themselves,  and  were  as 
obvious  then  as  they  are  now.  A  solemn  judgment,  however 
.  wrong  we  think  it  in  principle,  ought  not  at  such  a  distance  of 
time  to  be  overhauled,  otherwise  there  would  be  no  end  of 
litigation.'^ 

Baron^i^WB      ^^  *^®  Sossion  Papers,  Baron  Humb  has  written, — "  Thought 
Session  Papers,  that  the  judgment,  though  ill  founded,  could  not  be  quarrelled 
post  tantum  temporis.    Even  right  of  appeal  lost." 


II.— DUKE  OF  HAMILTON  v.  DOUGLAS. 

March  29,1779.  Jn  1 744,  Archibald  Duke  of  Douglas  executed  a  revocation 
Naehativi.  of  his  previous  settlements  in  the  following  words : — "  I, 
Archibald  Duke  of  Douglas,  for  certain  most  just  causes  me 
moving,  and  to  the  end  thaiy  on  failure  of  myself  and  the  heirs 
female  of  my  body,  my  lands  and  estate,  and  heritable  offices, 
and  jurisdictions  within  Scotland,  may  descend  to  and  continue 
with  the  heirs  of  the  ancient  rights  and  investitures  of  the  same, 
by  these  presents  revoke  and  recall  all  deeds  and  settlements 
made  and  granted  by  me  of  my  lands  and  estate,  heritable  of- 
fices and  jurisdictions,  in  whole  or  in  part,  preceding  this  date, 
declaring  hereby  all  such  deeds  and  settlements  so  made  by  me 
to  be  void  and  null,  as  if  I  had  never  granted  the  same  ;  reserv- 
ing, nevertheless,  full  power  to  me,  to  make  new  settlements  of 
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my  estate,  in  such  manner  as  I  at  any  time  hereafter  shall  think  hamiltoh 
fit;  and  I  dispense  with  the  not  delivering  hereof  to  those  dovolas. 
haying  an  interest  therein."  1779. 

On  the  death  of  the  Duke  in  1760,  a  competition  arose  be- 
tween the  then  Duke  of  Hamilton,  the  brother  of  the  pursuer, 
and  the  defender.  Among  a  variety  of  other  points  of  dispute, 
the  Duke  of  Hamilton  insisted  that  the  deed  of  revocation 
1744,  which  remained  uncancelled  and  subsisting  at  the  Duke 
of  Douglas's  death,  was  not  merely  a  deed  of  revocation,  but 
also  a  deed  of  settlement  of  the  Duke's  succession.  The  Court  Dec.  9,  i762. 
found  ^  That  the  deed  of  revocation,  anno  1744,  was  no  legal 
or  proper  settlement  of  the  lands  and  estate  belonging  to  the 
late  Duke  of  Douglas." 

The  Duke  of  Hamilton  reclaimed,  but,  as  other  actions  were 
pending  between  the  parties,  the  advising  of  the  reclaiming  pe- 
tition was  delayed.  His  Grace  having  died,  his  brother,  the 
pursuer,  succeeded,  and  mutual  actions  of  declarator  and  reduc- 
tion were  then  instituted  between  him  and  the  defender.  The 
processes  were  conjoined,  and  one  of  the  points  insisted  in  by 
the  pursuer  was  the  validity  of  the  deed  of  revocation  1744  as 
a  deed  of  settlement. 

Pleaded  for  the  Pursuer. — The  deed  1744  is  a  valid  and  ABouMwrr  tor 

PUBSUEB.. 

effectual  settlement  of  the  estate.  A  disposition  with  procuratory 
and  precept  is  a  perfect  deed,  which  the  disponee  can  complete 
into  a  feudal  right  by  virtue  of  the  powers  contained  in  the 
deed  itself.  If  these  are  omitted,  the  deed  is  equally  valid,  and 
in  the  end  equally  effectual,  only  it  will  be  necessary,  for  carry- 
ing it  into  execution,  to  have  recourse  to  legal  proceedings — 
such  as  an  action  to  denude,  or  an  adjudication  in  implement, 
against  the  heir  of  the  investiture. 

The  actual  transmission  of  a  feudal  right,  or  the  incorporating 
a  destination  of  heirs,  requires  particular  forms  and  technical 
clauses  adapted  to  the  purpose.  But  in  order  to  create  such  a 
personal  right  in  favour  of  a  particular  set  of  heirs,  as  will  en- 
title them  to  get  the  investiture  altered  by  an  action  to  denude, 
nothing  more  is  necessary  than  such  a  deed  as  contains  even  a 
virtual  obligation  to  that  effect  upon  the  proprietor  or  his  heirs. 
The  will  of  the  proprietor,  if  expressed  in  clear  and  significant 
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Hamoton     words,  amounts  to  such  a  virtual  obligation,  and  must,  there- 
DouQLAs.     fore,  be  held  an  eflfectual  settlement.     There  is  no  charm  in  the 
1779.       words  dispane  and  oblige^  nor  are  they  necessary  for  the  trans- 
mission of  heritage. 

Dm^S!  ^*  Pleaded  fob  the  Defender. — In  the  deed  of  revocation 
1 744,  there  is  no  conveyance  or  disposition  of  the  estate, — no 
institution,  or  even  nomination,  of  an  heir.  There  is  no  con- 
stitution of  any  one  as  disponee  or  donee  of  the  estate,  nor  is 
there  any  power  given  to  any  person  to  nominate  an  heir. 

No  principle  is  more  fundamental  in  the  law  of  Scotland 
than  that  heritage  cannot  be  conveyed  by  will,  and  that  the 
clearest  intention  to  convey  will  not  avail.  A  settlement  of 
heritage  must  have  the  characteristic  of  a  deed  inter  vivos.  It 
must  be  in  the  form  of  a  disposition,  de  presentu  It  must  give, 
dispone,  convey,  constitute  a  donee,  or  contain  an  obUgation  to 
do  so.  These  are  acts  of  immediate  exertion,  but  a  testament 
neither  has,  nor  can  have,  an  immediate  effect.  The  difference 
between  conveyance  by  deed,  and  bequeathment  by  will,  as  to 
heritage,  is  founded  on  the  principles  of  the  feudal  system.  A 
bequest  by  will  could  have  no  effect  either  against  the  superior 
or  the  heir.  The  act  of  the  superior  is  necessary  in  order  to 
give  investiture,  and  originally  he  was  not  bound  to  receive  any 
vassal  in  the  lands,  other  than  the  heir  expressed  in  the  former 
investiture,  on  failure  of  whom,  by  the  condition  of  the  grant, 
the  right  to  the  lands  reverted  to  the  superior  himself.  The 
statutes  compelling  the  superior  to  receive  adjudgers  and  pur- 
chasers, proceed  upon  the  principle  that,  in  order  to  transmit 
the  feu  to  any  other  than  the  heir  of  the  investiture,  and  to 
enable  the  new  vassal  to  obtain  an  entry  from  the  superior, 
there  must  be  a  disposition,  or  grant  of  the  lands,  conveying 
the  same  to  him  per  verba  de  presentiy  with  procuratory  of  re- 
signation in  the  superior's  hands  for  new  infeftment,  or  at  least 
such  an  obligation  constituting  a  donee,  or  creditor,  as  may  by 
process  at  law  be  made  effectual,  by  enabling  the  party  to  ad- 
judge in  the  character  of  a  creditor  under  the  deed.  The  form 
of  a  latter  will,  containing  a  bequest  of  lands,  ambulatory  till 
the  death  of  the  testator,  was  never  held  either  as  a  feudal 
grant  of  lands,  upon  which  the  superior  could  give  investiture 
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to  the  person  so  called,  or  an  obligation  which  could  be  made    Hamilton 
effectual,  by  a  process  at  law  against  the  heir,  so  as  to  adjudge    Douolas. 
the  estate  in  the  character  of  a  creditor.     Heritage  can  alone       1779. 
be  transmitted  per  verba  de  presenti^  by  actual  conveyance,  or 
in  such  an  obligatory  form  as  will  operate  a  conveyance  by 
legal  process. 

In  the  conjoined  processes,  the  Court  repelled  the  '^^^^'^^  J^JJ^jge 
defences  pleaded  by  the  Duke  against  Mr.  Douglas's  declarator, 
and  sustained  those  pleaded  by  him  against  the  several  pro- 
cesses of  declarator  at  the  Duke^s  instance  against  him,  and  also 
decerned  in  favour  of  Mr.  Douglas,  in  the  declarator  at  his  in- 
stance against  the  Duke.  The  Duke  having  reclaimed,  the 
Court  adhered. 

Upon  appeal  to  the  House  of  Lords,  Lord  Chancellor  Lough-  ^^^^^ 
borough  presiding, — "  It  was  ordered  and  adjudged,  that  the  Mar.  29, 1779. 
said  petition  and  appeal  be,  and  is  hereby  discharged  the  House, 
and  that  the  said  interlocutors  therein  complained  of  be,  and 
the  same  are  hereby  affirmed.'^ 


III.— OGILVIE  V.  MERGER. 

On  22d  February  1791,  at  eight  o'clock  in  the  evening,  Mar^796. 
Robert  Mercer  executed  a  deed  of  entail  in  favour  of  the  de-  Narbativb. 
fender,  and  various  substitutes.     He  died  on  the  22d  of  April 
thereafter,  betwixt  ten  and  eleven  o'clock  at  night,  having  sur- 
vived the  execution  of  the  deed  fifty-nine  days  and  three  hours. 

This  deed  having  been  reduced  by  the  heir-at-law,  on  the 
head  of  death-bed,  the  defender  founded  on  another  deed, 
executed  by  Mr.  Mercer  on  the  21st  February,  and  therefore 
not  falling  under  the  law  of  death-bed.  By  this  deed,  Mr. 
Mercer  gave  the  liferent  of  a  part  of  his  estate  to  a  natural 
son,  and,  in  order  to  make  the  grant  effectual,  "  he  bound  him- 
self and  his  heirs  of  tailzie  in  provision  to  subscribe  and  deliver 
all  writs  and  deeds  requisite." 

The  deed  also  contained  this  clause  : — "  And  I  do  hereby 
recommend  to  Miss  Catherine  Mercer,  who  is  the  heir 
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ogilvie  first  appointed  TO  SUCCEED  MB,  to  pay  to  Charles  Mercer  the 
*  MiRcn.  sum  of  £100  sterling ;  and  further,  as  James  Miller  has  been 
1796.  for  this  considerable  time  past  employed  in  the  management  of 
my  affairs,  and  in  carrying  on  my  business,  I  do  hereby  re- 
commend to  the  said  Miss  Catherine  Mercer,  and  the  other  heirs 
upon  which  my  lands  and  estate  may  devolve,  still  to  continue 
him  in  the  management  of  my  said  lands  and  estate." 

vv^^^^  Pleaded  for  the  Pursuer. — A  deed  conveying  heritage 
must  contain  the  proper  technical  expressions  v?hich  are  held 
to  be  essential  for  the  purpose  of  conveyance,  and  these  ex- 
pressions must  be  in  verbis  de  presenti. 

Heritage  cannot  be  alienated,  unless  by  a  deed  inter  vivos^ 
and  containing  dispositive  word,  in  verbis  de  pres&nii.  The 
clause  in  which  the  defender  is  mentioned  as  Mr.  Mercer's 
heir,  is  introduced  merely  historically,  and  by  no  means  eo  in- 
tuitu  of  vesting  her  with  that  character,  and  a  reference  of  this 
sort  is  not  a  sufficient  institntio  heredis.  It  is  not  sufficient 
that  a  person  say  in  one  deed,  historically  or  in  the  way  of 
narrative,  that  he  had  made  a  settlement.  The  settlement  or 
conveyance  must  be  in  verbis  de  presenti.  It  must  be  an  actual 
and  immediate  exercise  of  the  grantor's  will  or  purpose.  The 
deed  of  21st  February  imports  no  more  than  an  intention  to 
settle  the  estate  upon  the  defender  by  another  deed ;  and  as 
no  such  deed  was  habily  executed,  the  mere  intention  can  have 
no  effect. 

abodmkntfor  Pleaded  fob  the  Defender. — The  deed  of  the  2l8t  Febru- 
ary, taken  by  itself,  is  sufficient  to  exclude  the  reduction,  be- 
cause the  defender  is  there  expressly  declared  Mr.  Mercer's 
heir ;  and  any  solemn  written  declaration,  though  it  may  not 
operate  as  a  conveyance,  is  sufficient  to  create  an  obligation 
upon  his  heirs-at-law,  to  give  effect  to  it  by  an  after  formal 
deed  There  is  no  necessity  for  the  deed  containing  the  tech- 
nical words  required  by  the  pursuer,  for  there  is  no  formula,  or 
fixed  set  of  words,  known  in  the  law  of  Scotland,  which  a  pro- 
prietor, upon  settling  his  heritage,  must  employ.  All  that  is 
required  is  a  clear  and  explicit  declaration  of  the  will,  and, 
when  there  can  be  no  doubt  with  regard  to  the  voluntas  testa- 
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taris,  it  makes  little  matter  in  what  terms  the  intention  is  de-     Ooavi* 
Glared.     The  deed  of  2l8t  February  entitles  the  defender  to     Mkbcbr. 
take  the  estate,  only,  instead  of  taking  it  directly,  it  is  necessary       meT 
for  her  to  bring  an  action  against  the  heir  of  the  investiture, 
concluding  that  he  should  make  up  titles  to  the  estate,  and  con- 
vey it  in  her  favour.     The  defender  is  unable  to  discover  the 
magic  of  the  words  give,  grant,  and  dispone  ;  and,  in  order  to 
found  an  obligation  on  the  heirs  of  the  former  investiture,  these 
expressions  are  not  necessary. 

Lord  President  Campbell. — An  estate  cannot,  by  the  law  gl^^na" c, 


of  Scotland,  be  conveyed  by  mere  will.  It  requires  a  disposi-  ^^'^  ^fS** 
tion,  or  an  obligation  to  dispone  ;  and  if  at  any  time  words,  im-  Notes, 
porting  a  mere  aignificaiio  voluntatis,  have  been  sustained,  it 
has  only  been  in  the  exercise  of  reserved  faculties,  or,  indeed^  as 
of  an  accessary  and  relative  nature.  All  this  doctrine  was  fully 
discussed  in  the  last  decision  of  the  cause  between  the  Duke  of 
Hamilton  v.  Douglas,  upon  the  import  of  certain  words  in  the 
deed  of  revocation,  1744.  The  Court  found  that  this  deed  was 
not  a  settlement  of  succession,  and  could  not  be  the  ground  of 
any  claim  ;  which  judgment  was  affirmed  in  the  House  of  Lords. 

The  deed  of  21st  February  is  merely  an  accessary  deed, 
referring  to  that  of  the  22d,  which  was  framed  at  the  same 
time,  though  not  executed  till  too  late.  Accessorium  sequitur 
principale.  It  is  not  a  substantial  deed,  and  does  not  even  con- 
tain a  will,  or  indication  of  will,  either  expressed  or  implied,  to 
give  the  succession  to  Miss  Mercer,  but  only  supposes  that  such 
will  then  existed  or  was  immediately  to  exist.  Supposing,  how- 
ever, it  could  be  construed  into  an  indication  of  will,  and  that 
such  an  indication  should  be  held  as  an  actual  will,  it  would  not 
be  sufficient  Titius  heres  esto  was  good  Roman  law,  but  bad 
feudal  law. 

Lord  J  usticb-Clbrk  Braxfield. — The  deed  of  21st  February  sir  nay  Camp- 

ImII'b  Session 

is  not  a  settlement  by  itself,  and  was  not  intended  as  such.    But  papers,  ms. 
suppose  it  had  said  expressly,  "  Who  is  hereby  appointed  my  ^***^ 
heir,*'  it  would  not  have  been  sufficient,  unless  it  had  been  in  ex- 
ercise of  a  faculty.     But  truly  it  is  a  relative  deed,  referring  to 
another  which  has  become  ineffectual,  no  matter  whether  upon 
death-bed,  lunacy,  or  any  other  ground. 
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OOILVIS 
9. 

BIerckb. 


1796. 

JUDOMKMT. 

Dec.  10, 1798. 


The  Court  found  "  That  the  deed  executed  by  the  deceased 
Robert  Mercer,  of  date  21st  February  1791,  is  not  effectual  to 
convey  the  lands  and  other  heritable  subjects  which  belonged 
to  Mr.  Mercer  in  favour  of  the  defenders,  or  any  of  them,  nor  to 
support  the  deed  of  entail  executed  by  him  on  the  22d  of  said 
month  of  February." 
m^^u^B  ^^  appeal  to  the  House  of  Lords,  Lord  Chancellor  Thurlow 
March  1, 1796!  presiding,  "  It  was  ordered  and  adjudged  that  the  said  petition 
and  appeal  be,  and  is  hereby  discharged  this  House,  and  that 
the  said  several  interlocutors  therein  complained  of  be,  and  the 
same  are  hereby  afl5rmed.'' 


1.  The  conveyance  of  personal 
rights  is  by  assignation^  of  real 
rights  by  disposition.  /Stetr,  3, 1, 1. 
A  disposition  may,  and  sometimes 
doth  signify  the  alienation  of  any 
right,  whether  real  or  personal ; 
80  the  style  of  translations  ordina- 
rily bears,  the  assignee  to  transfer 
and  dispone.  An  assignation  is 
sometimes  extended  to  the  disposal 
of  real  rights,  which  are  frequently 
provided,  not  only  to  heirs,  but  to 
assignees,  yet  these  terms  are  so  ap- 
propriated and  distinguished,  that 
disposition  is  applied  to  the  aliena- 
tion of  real  rights,  and  assignation 
to  the  alienation  of  personal  rights. 
Staivy  3,  2,  I. 

2.  A  disposition  is  said  to  be  a 
conveyance,  and  so  it  is  taken,  not 
for  the  dispositive  act  of  the  will 
only,  but  whatsoever  else  is  requi- 
site to  complete  the  conveyance, 
as  tradition,  resignation,  possession, 
though  a  disposition  is  ofttimes 
taken  as  distinct  from  these.  The 
act  by  which  men  naturally  exer- 
cise the  power  of  disposal  can  be 


no  act  of  the  understanding,  that 
being  only  contemplative,  and  no- 
thing active  or  operative  for  con- 
stituting or  transmitting  of  rights; 
but  it  must  needs  be  an  act  of  the 
will,  for  by  it  rights  are  both  ac- 
quired, relinquished,  and  alienated. 
There  may  be  three  acts  of  the 
will  about  the  disposal  of  rights : — 
a  resolution  to  dispone; — a  paction, 
contract,  or  obligation  to  dispone ; 
— and  a  present  will  or  consent  that 
that  which  is  the  disponer's  be  the 
acquirer's.     Resolution  terminates 
within  the  resolver,  and  may  be 
dissolved  by  a  contrary  resolution, 
and  so  transmits  no  right.     Pac- 
tion does  only  constitute  or  trans- 
mit a  personal  right  or  obligation, 
whereby  the  person  obliged  may 
be  compelled  to  transmit  the  real 
right.    It  must  needs,  then,  be  the 
present  dispositive  will  of  the  own- 
er which  conveyeth  the  right  to 
any  other,  which  is  expressed  by 
such  words  depresentiy  "  Titus  dis- 
poneth,  alienateth,  or  annalzieth, 
gifteth,   granteth,    selleth,*'    &c.y 
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which  cannot  properly  import  an 
obligation  having  its  effect  in  the 
future^  though  there  may  be  obli- 
gations consequent  as  to  delivery, 
warrandice,  &c ;  bat  these  terms 
do  express  something  presently 
done,  and  not  engaged  to  be  done, 
and  so  can  be  nothing  else  but  the 
alienation  or  transmission  of  the 
right  itself."— 5totr,  3, 2, 3. 

3.  "  The  writ  requisite  to  consti- 
tute a  fee,  must  contain  the  present 
dispositive  act  of  the  superior,  by 
which  he  dispones  to  the  vassal 
and  his  heirs  the  fee,  in  whatsoever 
terms  he  expresseth  it,  whether  he 
gift,  grant,  alienate,  sell,  or  dis- 
pone, though  these  several  terms 
expressed  may  import  a  different 
title  and  warrandice ;  yea,  albeit  no 
cause  or  title  be  expressed  or  im- 
plied, but  only  that  the  superior 
dispones;  or  though  the  cause  or 
title  insinuated  be  not  true.  Yet  it 
was  sufficient  with  possession  until 
the  solemnity  of  instruments  of 
sasine  was  introduced,  and  is  still 
sufficient  when  sasine  is  rightly 
adhibited.  For  we  follow  not 
that  subtlety  of  annulling  deeds, 
because  they  are  sine  catMOj  but 
do  esteem  them  as  gratuitous  do- 
nations ;  and  therefore  narratives 
expressing  the  cause  of  the  dis- 
po«tion,  are  nev^  inquired  into, 
because,  though  there  were  no 
cause,  the  disposition  is  good ;  and 
albeit  neither  the  tenendcuj  redden' 
doj  or  the  modus  acquirendi^  be  ex- 
pressed, yet,  if  the  property  was 
the  disponer^s,  and  he  do  but  ex- 
press the  disposition  to  bein  fee  and 
heritage,  it  is  valid ;  for  the  red- 
dendo is  understood  to  be  services 
accustomed  in  ward-holdmgs;  and 


thereby  will  be  carried,  though  not 
expressed,  all  the  parts  and  perti- 
nents of  the  fee.  And  therefore 
any  disposition  per  verba  de  pre- 
senti  in  fee,  is  valid  as  to  that  part 
of  the  infeftment,  and  although 
the  disposition  contained  an  ob- 
ligement  to  grant  charters,  yet  the 
not  granting  thereof  doth  not  pre- 
judge."—Stoir,  2,  3,  14. 

4.  "  Precepts  of  clare  constat  Bxe 
also  sufficient,  seeing  they  contain 
a  precept  to  infeft  such  a  person 
as  vassal,  which  implies  the  dispo- 
sitive will  of  the  superior;  and 
therefore  is  valid  in  place  of  a 
charter  from  its  date,  albeit  it  hath 
no  effect  against  singular  succes- 
sors, as  to  that  vassal's  predeces- 
sor's rights,  which  must  be  in* 
structed  by  the  rights  themselves, 
and  not  by  the  superior's  acknow- 
ledgment And  for  the  same  rea- 
son, other  precepts  of  sasine,  not 
relating  to  particular  charters  or 
sasines,  but  either  simple  or  bear- 
ing secundum  chartam  confident 
damy  are  sufficient,  although  these 
charters  be  never  granted.  But 
since  writ  became  to  be  an  essen- 
tial solemnity  of  fees,  the  superior's 
present  dispositive  act  must  be  in 
writ,  but  his  pretait  declaratory 
act,  acknowledging  such  a  person 
and  his  predecessors  to  be  vassals, 
and  have  the  fee,  or  his  oblige- 
ment  to  grant  the  fee,  though  ne- 
ver so  express,  which  relates  but 
to  a  dispositicm  de  futuroy  will  not 
supply  a  darter,  though  clad  with 
real  possession,  or  having  sasine  by 
instrument,  bearing  to  hepropriis 
manibusy  though  by  these  the  su- 
perior may  be  compelled  to  grant 
charters    solemn    and    complete, 
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bearing  expressly  all  the  clauses 
ordinary  in  sueh  writs." — Stoir,  2, 
3,14. 

5.  An  inMiment  propriis  mani-' 
bwy  without  any  antecedent  dispo- 
sition or  precept,  would  also  be 
suiScient  for  the  purpose  of  trans- 
mitting land,  provided  the  instru- 
ment of  sasine  was  signed  by  the 
granter  as  well  as  by  the  notary. 
Lord  Stair  does  not  notice  the  case 
of  an  instrument  of  sasine,  jwopnw 
manibu8jheinfr  signed  by  the  grant- 
er. But  afew  years  after  the  first  edi- 
tion of  his  work  was  published,  the 
point  occurred  in  the  case  of  King 
V.  Chalmers,  Nov*  15,  1682, 
where  it  was  found,  that  a  sasine 
**  not  being  subscribed  by  the 
granter,  nor  adminiculated  by  any 
subscribed  writ  under  his  hand,  to 
be  only  the  assertion  of  the  notary, 
and  so  not  a  sufficient  title  to  quar- 
rel the  defender's  right."  In  treat- 
ing of  extinction  of  infeftnients  by 
resignation  ad  remanentiamy  Lord 
Stair  observes,  "  And  though  in- 
struments of  resignation  used  to  be 
by  procurators  warranted  by  a 
procuratory  of  resignation,  yet  as 
there  may  be  sasines  given  by  the 
superior  propriis  manihusy  so  may 
there  be  resignations  by  the  vassal 
himself  But  in  both,  the  instru- 
ment of  resignation  alone  is  not  suf- 
ficient as  being  but  the  assertion  of 
a  notary,  but  they  must  have  for 
their  warrant  a  disposition  or  other 
adminicle ;  and  therefore  it  is  sta- 
tuted,Pari.  1563,  c.  81,  that  where 
such  resignations  are  by  procura- 
tors, theprocuratories  be  subscribed 
by  the  party  or  notaries,  and  if  the 
resignation  be  propriis  manilmsj 
that  the  instrument  be  so  subscrib- 


ed, otherwise  to  be  null ;  because 
the  subscription  of  the  instrument 
is,  in  that  case,  the  onlyprobationof 
the  warrant  thereof  But  if  there  be 
a  disposition  of  obligement  to  in- 
feft,  the  instrument  of  resignation, 
though  not  subscribed  by  the  re- 
signer,  will  be  sufficient,  as  war- 
ranted by  the  disposition  or  ob- 
ligement}'—5faitr,  2,  11,  2. 

6.  Erskine  observes — "  In  order 
to  give  validity  to  a  sasine  propriis 
manibusj  where  there  is  no  ante- 
cedent deed  to  support  it,  it  must 
be  signed  not  only  by  the  notary, 
but  by  the  granter,  for  there  can- 
not be  in  any  case  an  effectual 
conveyance  of  a  feudal  right,  with- 
out some  deed  signed  by  the  pro- 
prietor divesting  himself;  and  the 
law  gives  no  credit  to  a  notarial 
sasine  per  se^  which  is  but  the  as- 
sertion of  a  third  party,  as  evi- 
dence that  the  proprietor  was  di- 
vested."—£'r«*in€,  2,  3,  38. 

7.  In  Shanks  v.  Kibk-Session 
OP  Ceres,  January  27, 1797,  the 
instrument  stated  that  the  party 
had  given  infeftment propriisfnani" 
bus  to  his  wife  in  liferent,  and  his 
son  in  fee,  but  the  instrument  was 
signed  by  the  notary  only.  The 
instrument  was  found  null  for  want 
of  the  father's  subscription,  as  there 
was  no  previous  disposition  by  him. 
Lord  President  Campbell  ob- 
served,— ^^  As  to  the  instrument 
propriis  manibusy  it  would  be  very 
good  as  a  short  hand  way  of  doing 
the  thing,  if  it  had  been  signed  by 
the  father.  Not  being  signed  by 
the  father,  it  is  good  for  nothing." 
Lord  Braxfield  observed,  — 
<<  Where  granter  signs  a  disposi- 
tion, the  sasine  propriis  manibus 
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does  not  need  liis  band.  Facts 
fall  under  the  observation  of  the 
notary.  But  where  no  previous 
deed  his  signature  is  essential." — 
MS.  Notes^  Sir  Hay  CampbeWs 
Session  Papers. 

8.  In  Kibble  v.  Ross,  Decem- 
ber 4,  1804^  the  instrument  was 
signed  by  the  granter  of  the  sasine 
propriis  manUmsy  and  the  names  of 
two  witnesses  were  adhibited,  but 
it  was  not  attested  in  the  manner 
of  a  regular  probative  deed.  The 
usual  docquet  of  the  notary-public 
followed  the  subscriptions  of  the 
granterand  the  witnesses.  Against 
the  validity  of  the  instrument  it 
was  pleaded — ^Every  conveyance 
of  a  right  must  be  legally  authen- 
ticated, and  the  Act  1681  has  de- 
fined the  solemnities  necessary  to 
validate  such  a  deed.  There  being 
no  antecedent  writing,  the  sasine 
itself  in  this  case  is  the  convey- 
ance, which  consequently  requires 
the  same  solemnities  as  an  original 
conveyance  does.  As  the  law  has, 
in  the  case  of  a  sasine  propriis 
manibusy  dispensed  with  the  ne- 
cessity of  a  separate  disposition, 
the  subscription  to  which  must 
have  been  properly  authenticated, 
it  surely  never  meant  to  extend 
this  privilege  still  farther,  and  give 
the  same  effect  to  a  subscription 
not  authenticated  at  all.  The 
Court,  after  an  inquiry  into  the 
practice,  sustained  the  infeftment. 
The  elder  Lord  Meadowbank, 
however,  strongly  dissented,  and 
observed,  —  "  A  sasine  propriis 
manibus  is  both  deed  and  sasine ; 
why  otherwise  does  the  granter 
sign  the  sasine  f  Practice  is  erro- 
neous, and  shakes  to  the  bottom 


our  principle  that  heritage  passes 
only  by  a  regular  deed.  If  the 
practice  be  inveterate,  we  may  re- 
pel the  objection  here,  but  we  must 
make  an  act  of  sederunt  for  the 
future.  I  shall  otherwise  enter 
my  protest  against  it."  —  MS. 
Notesy  Humis  Session  Papers. 

9.  In  Andebsonv.  Anderson, 
January  31,  1828,  the  instrument 
of  sasine  bore, — "  Whereupon,  and 
upon  all  and  sundry  the  premises, 
the  said  Henry  Anderson  asked 
and  took  instruments  in  the  hands 
of  me,  notary-public  subscribing ; 
and  the  said  Henry  Anderson 
being  so  infeft,  he,  for  the  love  and 
affection  which  he  has  and  bears 
for  Margaret  Thomson  or  Ander- 
son, his  wife,  gave  and  delivered 
to  her  liferent  state  and  sasine, 
real,  actual,  and  corporal  posses- 
sion of  all  and  whole  the  subjects 
above  specified,  &c.,  and  did  so 
infeft  her  in  liferent  for  her  liferent 
use  allenarly ;  whereupon  the  said 
attorney  for  the  said  Margaret 
Thomson  or  Anderson  required 
instruments  under  the  hands  of 
me,  notary-public."  No  previous 
disposition  or  written  obligation 
had  been  granted  by  Anderson, 
but  he  subscribed  the  instrument 
of  sasine  along  with  the  notary. 
The  instrument  did  not  bear  that 
Anderson  had,  ea propriis  manibuSy 
delivered  to  his  wife  liferent  state 
and  sasine.  Neither  was  it  stated 
in  the  body  of  the  instrument  that 
it  was  subscribed  by  Anderson, 
nor  by  whom  it  was  written,  nor 
that  Anderson's  subscription  was 
made  in  presence  of  the  witnesses 
who  were  merely  witnesses  to  the 
acts  done  on   the  ground.    On 
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Anderson's  death,  his  brother 
brought  an  action  of  rediiction  of 
the  defender's  liferent  riffbt.  The 
defender  argued  that  there  was  no 
necessity  for  the  words  ex  propriis 
manibusy  or  other  words  in  English 
of  the  same  import,  being  intro- 
duced into  the  instrument,  pro- 
vided that  there  were  words  bear- 
ing delivery  of  a  liferent,  and  that  a 
testing  clause  was  neither  usual 
nor  requisite  in  instruments  of 
sasine ;  that  the  instrument  was 
subscribed  by  Anderson,  and  the 
witnesses  attested  that  they  had 
seen  the  whole  transaction  gone 
through.  The  defender  farther 
argued  that  the  fact  of  the  liferent 
right  having  been  granted,  was 
established  by  an  heritable  bond 
and  a  trust-disposition  granted  by 
her  husband  after  the  date  of  her 
infeftment,  in  which  he  expressly 
referred  to  the  instrument  of  sasine 
in  favour  of  himself  and  the  de- 
fender for  the  respective  rights  of 
liferent  and  fee  therein  mentioned. 
LoBD  Newton  assoilzied  the  de- 
fender, and  observed  in  a  note, — 
"There  can  be  no  doubt  that  a 
sasine  given  propriis  manibus  by 
a  husband  to  a  wife,  although  not 
in  implement  of  any  previous  obli- 
gation, is  effectual,  provided  the 
provision  is  reasonable  in  the  cir- 
cumstances of  the  parties ;  and  it 
does  not  appear  to  the  Lord  Or- 
dinaiy  that  in  the  present  case  the 
liferent  of  the  tenement  was  irra- 
tional or  exorbitant.  The  objection 
to  the  terms  of  the  sasine,  that 
the  words  ex  propriis  manibus^  or 
English  words  of  the  same  im- 
port, are  not  used,  seems  imma- 
terial, as  there  is  no  reason  to 


think  that  they  are  necessary  as 
an  essential  form ;  and  the  instru- 
ment expressly  bears,  that  the 
husband  was  personally  present, 
and  himself  received  infeftment  in 
the  subject;  and  that,  being  so 
infeft,  he  gave  liferent  state  and 
sasine  to  his  wife,  and  that  by  de- 
livery to  her  attorney  of  earth  and 
stone  of  the  ground.  The  other 
objection,  that  although  the  hus- 
band subscribes  the  deed,  his  do- 
ing so  is  not  mentioned  in  the  body 
of  it,  and,  of  course,  is  no  way  atr 
tested  by  the  witnesses,  appears  to 
have  some  weight ;  but  any  diffi- 
culty arising  &om  this  circum- 
stance is  in  a  great  measure  re- 
moved by  the  husband's  acknow- 
ledgment of  his  wife's  right  of  life- 
rent, contained  in  the  heritable  bond 
subsequently  granted  by  him," 
The  Court  unanimously  adhered. 

10.  "  The  most  ordinary  and  im- 
portant conveyances  are  of  lands 
and  annualrents,  which  pass  by  in- 
feftment; for  perfecting  whereof, 
there  must  not  only  be  a  disposi- 
tion, but  also  a  resignation  in  the 
hands  of  the  superior,  and  new  in- 
feftment granted  by  him  to  the 
acquirer  thereupon,  or  by  con- 
firmation, or  for  obedience  upon 
apprising  or  adjudication.  For 
dispositions  of  lands  to  be  holden 
of  the  grantor  do  not  transmit  the 
granter's  right,  because  he  con- 
tinues superior  in  the  direct  domi- 
nion, but  it  becomes  an  original 
right,  constituting  a  new  subal- 
tern infeftment.  Resignation  is 
either  in  favour  of  the  superior 
himself,  for  consolidating  the  pro- 
perty with  the  superiority,  and 
therefore  is  called  resignation  ad 
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perpeiuam  remaneniiam ;  or  it  is  a 
resignation  in  the  superior's  hands 
in  favour  of  the  resigner  himself, 
or  in  favour  of  an  acquirer,  and 
therefore  is  called  resignation  m 
fa/wrem.  The  first  of  these  is  no 
transmission,  but  an  extinction  of 
the  fee.  The  second  is  not  pro- 
periy  a  transmission,  because  it 
passeth  not  from,  but  retumeth 
to,  the  resigner,  yet  ordinarily  un- 
der diverse  considerations,  as  when 
he  resigns  from  himself  and  such 
heirs,  in  favour  of  himself  and  other 
heirs,  or  when  he  resigns  a  ward- 
holding,  that  it  may  be  returned 
blench  or  feu,  in  so  far  it  is  a  trans- 
mission, and  partakes  of  the  third, 
which  is  most  properly  a  transmis- 
sion. A  resignation  must  proceed 
on  a  disposition,  or  procuratory  of 
resignation,  having  in  it  the  efiects 
of  a  disposition,  which  must  be  in 
writ,  for  the  instrument  of  resigna- 
tion being  but  the  assertion  of  a 
notary,  ^1  not  be  sufficient  alone, 
without  an  adminicle  in  writ,  and 
though  a  resignation  prapriis  ma^ 
nibtta  can  have  no  procuratory,  yet 
the  disposition,  whereupon  it  pro- 
ceeds, must  be  shown  as  the  war- 
rant of  the  instrument  of  resigna- 
tion."—5totr,  3, 2,  8. 

'^  A  procuratory  of  resignation  is 
truly  of  the  nature  of  a  disposition. 
It  is  indeed  in  form,  as  well  as  in 
substance,  a  direct  conveyance  of 
the  lands  to  the  superior  for  new 
infeftment  to  the  heir  specified, 
or,  substantially,  a  conveyance  to 
those  heirs,  mediately,  and  by  the 
intervention  of  the  superior.  It  is, 
therefore,  in  itself  a  proper  disposi- 
tive deed." — The  Court  in  Renton 
V.  Anstruther,  Dec.  14,  1843. 


11.  A  conveyance  of  land  would 
not  be  deemed  valid,  in  which  the 
word  "dispone"  was  omitted. 
This  word  appears  to  be  a  vox  dg- 
natOy  the  use  of  which  is  essential 
to  the  validity  of  a  conveyance. 
In  the  case  of  Hamilton  v.  Mag- 
DOWAX,  March  3,  1815,  the  elder 
Lord  Meadowbank  observed, 
— "  If  there  is  a  word  in  Scotch 
law  language  which  is  technical, 
it  is  the  word  dispone.  There  are 
very  few  technical  expressions  in 
the  law  of  Scotland,  but  there  are 
some  which  have  beto  held  essen- 
tially necessary  in  order  to  give 
efiect  to  some  kinds  of  deeds. 
Dispone  is  one  of  them,  and  is 
held  to  be  necessary  in  all  con- 
veyances of  heritage.  I  remember 
once  when  at  the  Bar,  of  attempt- 
ing to  shew  that  the  essence  of  all 
such  conveyances  lay  in  the  use 
of  verba  de  presently  as  distinguish- 
ing them  from  wills,  which  are  ex- 
pressed in  verba  de  futuroy  and 
that  it  was  of  no  consequence 
what  the  words  employed  were. 
That  was  my  argument,  and  I 
laboured  hard  to  make  out  that 
give  and  grant  were  quite  enough, 
but  it  would  not  do.  I  lost  the 
cause  unanimously.  The  word 
dispone  was  held  to  be  quite  tech- 
nically necessary,  and  I  was  not 
listened  to.  I  take  it,  that  in  all 
conveyances  from  one  person  to 
another  a  me  and  de  me^  the  word 
dispone  is  requisite." 

12.  The  case  referred  to  by 
Lord  Meadowbank  was  most  pro- 
bably that  of  Henderson  v.Selk- 
RIG,  June  10,  1795,  in  which  his 
Lordship  was  Counsel  for  the  un- 
successful party.     The  words  of 
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the  deed  were,  "  I  give  all  my  real 
estates  in  Scotland  to  my  brother 
and  his  heirs  in  trust."  The 
brother  as  trustee  pleaded  the 
authority  of  Erskine,  3,  8,  20, 
who  observes,  —  "A  man  may 
effectually  settle  his  heritage  in  a 
testamentary  deed,  reserving  to 
himself  the  liferent,  and  a  power 
of  revocation,  provided  he  makes 
use  in  the  conveying  clause  of  the 
words,  ^  givey  grant  OR  dispone^  in 
place  of  legate  or  beqmath*  On 
the  margin  of  the  pursuer's  plead- 
ing, where  this  passage  is  cited, 
Lord  President  Campbell  has 
written,  *  He  ought  to  have  said, 
give,  grant  and  dispone.' " 

13.  Another  attempt  was  made  in 
the  case  of  Stewart  v.  Stewart, 
Nov.  16,  1803,  to  have  a  settle- 
ment of  land  sustained  in  which 
the  word  dispone  was  not  used. 
The  defender  pleaded  : — The  dis- 
tinction between  a  deed  having 
the  words,  legate  and  bequeath,  and 
one  having  the  words  give,  grant 
and  dispone,  is  a  mere  quibble. 
In  a  feudal  sense,  no  doubt  a  tes- 


tament conveying  heritage  by  the 
words  leave  and  bequeath  is  not  a 
valid  conveyance,  because  it  wants 
procuratory  and  precept,  but  it  is 
no  better  in  a  feudal  sense,   by 
having  the  words,  give,  grant  and 
dispone,  if  it  also  wants  procura- 
tory and  precept.   If,  therefore,  in 
the  latter  case,  the  feudal  effect 
is  overlooked  and  the  intentions 
of  the  testator  are  now  to  be  car- 
ried into  effect  by  the  mode  or 
invention   of  an   adjudication  in 
implement  and  action  to  denude, 
the  same  relief  ought  not  to  be 
denied  in  the  former  case.    Baron 
Hume  in  his  decisions  observes, — 
^^The  case  could  hardly  be  said 
to  be  open  to  any  difference  of 
opinion.      Our  whole  system  of 
settlement  of  heritage  continues 
to  rest  on  the  notion  of  an  imme- 
diate conveyance,  and  no  other 
sort  of  phrase,  how  clear  soever,  as 
an  expression  of  the  party's  will, 
is  sufficient  to  make  amends  for 
the  want  of  the  dispositive  words 
de  preeenti." — Humis  Decisions, 
p.  881. 


The  Superiority  of  Lands  may  he  conveyed^  aione,  without  a  conveyance 
of  the  Lands  themselves, 

LORD  ARCHIBALD  HAMILTON  v,  BOGLE. 

Feb.  2«,  ibi9.  In  1816,  George  Oswald  expede  a  Crown  Charter  of  Resig- 
NAaHATiYi.  nation  and  Confirmation.  The  dispositive  clause  in  the  Charter 
was  in  the  following  terms  :  "  Totum  tt  integrum  domikium 
DIRECTUM  vel  JUS  8UPBRI0RITATIS  hurum  partium  et  portionum 
postea  specificat.  de  viginti  librai,  terrarwm  antiqui  extenttts  de 
Provan?' 
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The  Precept  of  Sasine  was  in  these  terms  :  "  Saltdem  man-    Bamhook 
damns  vohus  et  prcBcipimus  quaienus  prefato  Georgia  Oswald      boou. 
arniigero  vel  sua  certo  adiomalo  latori  presentivm  tasinam       1819. 
totivs  et  integri  prafati  dominii  dirbcti  vel  juris  supbriori- 
TATis  terrarum  antea  speci/lcat" 

In  1819,  Mr.  Oswald  conveyed  the  said  superiority  to  the 
respondent,  and  assigned  to  him  the  unexecuted  Precept  of 
Sasine  contained  in  the  Crown  Charter.  The  disposition  by 
Mr.  Oswald  conveyed  to  the  respondent  "all  and  whole  the 
DOMINIUM  DIRECTUM  or  right  of  Superiority  of  all  and  whole 
these  parts  and  portions  after  specified  of  the  twenty  pound 
land  of  old  extent  of  Provan.  The  Instrument  of  Sasine  was 
expede  by  the  respondent  on  the  unexecuted  Precept  in  the 
Crown  Charter,  and  bore,  that  the  notary  dedit  tradiditque  prcB- 
faio  AndrecB  Bogle  sasinam  hereditariam  realem  a^^tualem  et  cor- 
poralem  possessionem  totius  et  integri  prcBfaii  dominii  dirbcti 
vel  JURIS  8UPBRIORITATI8  terrarum  antea  specificatJ' 

In  virtue  of  these  titles,  the  respondent  was  admitted  upon 
the  roll  of  freeholders  in  the  County  of  Lanark.  Against  this 
enrolment  a  petition  and  complaint  was  presented  on  the  part 
of  Lord  Archibald  Hamilton.  The  following  interlocutor  was 
thereafter  pronounced  :  "  The  Lords  having  resumed  considera- 
tion of  this  petition  and  complaint, — They  declare  that  they 
will  hear  one  counsel  for  each  party  in  their  own  presence,  on 
the  objection  stated  in  the  replies,  namely,  that  the  conveyance 
in  favour  of  the  respondent  is  not  a  legal  or  feudal  conveyance 
of  the  lands,  but  of  the  dominium  directum  or  superiority  only, 
and  appoint  the  counsel  to  be  prepared  accordingly .'' 

Pleaded  for  the  Petitioner. — Dominus  direotus  expresses  AEairmBHT  fob 
the  legal  character  of  the  person  from  whom  lands  are  held  by  "*'^°"**" 
feudal  tenure.  Dominium  Directum  expresses  the  relation  in 
which  that  individual  stands  towards  the  lands,  or  the  character 
of  the  right  which  he  has  to  them.  The  character  of  dominus 
directum  cannot  eo  nomine  be  made  the  subject  of  direct  trans- 
ference or  conveyance.  Neither  can  the  relation  of  dominium 
directum  be  capable  of  such  transference,  and  neither  the  one 
nor  the  other  of  these  terms  expresses  the  subject  from  the 
transference  of  which  such  character  and  relation  arise.     The 


24  TRANSMISSION  OP  LAND. 

Haiiilt<w    character  of  dominuSy  and  the  relation  of  dominimfiy  are  the 
Boole,     legal  results  of  the  transference  of  the  subject,  and  it  is  there- 

"isii!  fore  illogical  to  render  that  the  subject  of  conveyance,  which  is 
properly  and  correctly  one  of  the  results  of  the  conveyance. 
No  man  can  be  rendered  the  dominvs  of  any  thing,  and  no 
man  can  have  the  dominium  of  any  thing,  except  by  transference 
or  disposition,  and  dehvery  of  the  thing  itself. 

When  a  feudal  proprietor  infeft  in  the  lands,  executes  an  in- 
feudation  thereof,  a  new  legal  relation  is  created,  and  these 
persons  in  relation  to  each  other,  are  termed  superior  and 
vassal.  The  interest  which  each  has  in  the  land  is  expressed 
by  the  terms  dominium  directum  in  the  superior,  and  dominium 
utile  in  the  vassal.  To  render  an  infeudation  vahd,  the  granter 
must  be  infeft  in  the  lands.  His  prior  and  paramount  infefl- 
ment  remains  unimpaired  and  unextinguished,  except  by  the 
qualification  of  the  subaltern  right,  and  is  capable,  when  fol- 
lowed by  possession  for  forty  years,  of  reacquiring  the  whole 
right  in  the  lands.  The  original  principle  of  the  feudal  law  is, 
that  the  infeftment  of  the  superior  in  the  property  remained 
and  was  essential  to  his  right.  The  infeudation  was  granted 
retenta  prqprietate  seu  dominio  directOy  and  the  infeftment  of 
the  superior  was  neither  totally  nor  partially  extinguished.  It 
is  in  virtue  of  the  superior's  subsisting  infeftment,  that  a  resig- 
nation ad  remanentiam  is  an  extinction  of  the  base  right,  and 
leaves  in  the  superior  the  plenum  dominium  as  much  unen- 
cumbered as  before  infeudation  took  place.  Where  the  plenum 
dominium  is  not  in  the  superior,  a  practice  has  crept  in  of  ex- 
cepting in  the  clause  of  warrandice  all  feu-rights.  But  it  is 
not  necessary  in  this  exception  to  enumerate  all  the  feu-rights 
which  may  have  been  granted.  The  exception  is  expressed  in 
general  terms.  Neither  the  clause  of  warrandice,  nor  the  ex- 
ception from  it,  are  necessary  for  the  constitution  or  transfer- 
ence of  the  feudal  right.  The  subinfeudations  are  in  no  respect 
different  in  their  nature  from  heritable  bonds,  or  other  heritable 
incumbrances.  These  ob  majorem  cautelam  would  also  be  ex- 
cepted in  the  clause  of  warrandice,  if  such  exception  was  agree- 
able to  the  understanding  of  parties  in  the  personal  contract^  in 
implement  of  which  the  lands  are  disponed. 

In  order,  therefore,  to  constitute  a  right  of  superiority,  the 
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lands  themselves  must  be  disponed  to  the  person  who  is  to  be  Hamhtoh 
constituted  superior,  and  the  tradition  of  the  lands  must  be  boou. 
authorized  and  given  to  complete  the  right.  An  eflfectual  in-  1819. 
feudation  cannot  be  constituted,  except  by  a  person  infeft  in 
the  lands,  and  all  the  rights  or  attributes  of  superiority  depend 
upon  and  can  only  be  traced  to  the  prior  and  paramount  infeft- 
ment  which  existed  in  the  superior  before  infeudation.  The 
infeftment  too  of  a  superior  by  progress,  must  be  of  the  same 
character  and  extent  with  that  of  the  original  superior  from 
whom  the  right  is  derived,  ^he  divestiture  of  the  original 
superior,  and  the  investiture  of  the  superior  by  progress,  must 
be  commensurate.  It  is  impossible  to  hold  that  the  terms, 
"  All  and  whole  the  dominium  directum^''  and  the  terms,  "  All 
and  whole  the  lands,^'  are  synonymous  in  legal  language.  To 
do  so  would  be  a  violation  of  the  received  language,  and  of  the 
systematic  principles  of  the  law  of  Scotland. 

Plbadbd  for  the  Respondent. — ^By  the  statute  1681,  it  is  AMnmrrFOE 
expressly  provided,  that  superiority  shall  give  the  right  of  en- 
rolment In  conveying  a  superiority,  it  is  no  doubt  common 
to  dispone  the  lands.  There  is  no  principle,  however,  on  which 
it  can  be  held,  that  a  bare  right  of  superiority  is  not  capable  of 
being  conveyed  by  its  own  appropriate  name.  Where  a  person 
feus  out  lands  to  be  held  of  himself,  the  plenum  dominium  is 
divided  into  two  parts,  which  are  distinguished  by  the  term>% 
dominium  directum  and  dominium  utile.  Since  the  superior 
possesses  only  the  limited  interest  of  superiority,  there  seems 
no  reason  why  in  carrying  it  he  should  be  obliged  to  make 
use  of  terms  which  import  a  grant  of  the  full  right  of  property, 
which  he  has  not  to  bestow,  and  which  forces  him  in  an 
after  part  of  the  deed  to  introduce  a  clause  restricting  his 
conveyance.  There  seems  no  valid  reasi>n  why  he  should  be 
prevented  from  using  at  the  first,  such  words  as  express 
precisely  the  right  which  he  possesses,  and  which  only  he  can 
convey. 

A  superior  may  convey  effectually,  by  disponing  the  lands 
themselves,  under  burden  of  the  feu-rights  which  can  affect 
them.  But  a  disposition  of  the  dominium  directum  is  the  same 
thing  in  other  words.    If  the  latter  term  were  to  be  defined,  it 
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can  be  defined  in  no  other  way  than  by  saying,  that  it  is  the 
property  burdened  with  a  feu  right. 

On  advising  the  case,  the  Court  pronounced  the  following 
interlocutor :  "  The  Lords  having  advised  this  petition  and 
complaint,  with  the  answers  thereto,  replies,  and  duplies,  and 
having  heard  the  counsel  for  the  parties, — They  repel  the  whole 
several  objections  to  the  respondent's  enrolment ;  dismiss  said 
petition  and  complaint,  assoilzie  the  respondent  from  the  con- 
clusions of  the  same,  and  decern.*' 

Lord  Balqrat  observed, — "  This  is  a  question  of  consider- 
able importance,  and  one  which  must  be  decided  on  principles 
of  law,  and  on  these  solely.  No  doubt  the  legal  principle  is, 
where  a  person  conveys  away  the  superiority  of  his  lands,  he 
should  convey  to  his  disponee  the  lands  themselves,  excepting 
from  the  clause  of  warrandice  of  the  title-deeds,  the  feu-rights 
and  charters  granted  by  himself,  or  by  his  predecessors,  to  the 
vassals  in  the  lands.  But  the  conclusion  by  no  means  follows, 
that,  although  this  is  the  most  feudal  and  correct  mode  of 
framing  the  conveyance,  no  other  mode  is  good. 

"  In  feudal  language,  the  land  is  the  suhstratum  of  the  earth, 
which  gives  the  proprietor  of  it  two  sets  of  rights,  the  one 
superior,  the  other  subordinate.  The  dominium  directum,  and 
the  dominium  utile,  are  distinct  and  separate  rights,  requir- 
ing distinct  and  separate  deeds  of  conveyance ;  and  all  the 
rights  consequent  upon  the  possession  of  the  one  or  the  other, 
remain  separate  and  distinct  to  the  end  of  time,  till  some  act  is 
done  to  unite  them.  The  dominium  directum  is  a  real  estate 
as  much  as  the  dominium  utile.  It  is  as  capable  of  conveyance 
as  the  dominium  utile.  What  I  hesitate  about  is  this.  The 
word  *fee'  conveys  not  only  that  relation  between  the  person 
acquiring  the  right,  and  the  thin^  conveyed,  which  puts  him  in 
possession  of  the  subject  of  the  grant, — it  also  TsxesiXiB  priinleges^ 
— and  it  also,  in  feudal  law,  means  the  thing  itself.  It  conveys 
not  only  the  right,  but  the  thing  itself,  which  is  the  object  of 
the  right  Lord  Stair  lays  down  this  as  the  legal  expUmation 
of  the  word  fee. 

"  The  dominium  directum  and  the  dominium  utile  are  two  sepa- 
rate and  distinct  estates  ;  and  it  is  quite  a  mistake  to  say  that 
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the  dominium  utile  is  a  burden  upon  the  dominium  directum.  Hamiltoh 
It  is  not  a  burden  on  the  dominium  directum.  It  is  a  separate  Boqu.  . 
estate,  created  by  law,  distinct  from  the  dominium  directum^  I8i9. 
and  totally  independent  of  it.  Therefore,  if  a  charter  is  granted 
by  the  Crown  of  the  dominium  directum  of  lands,  strip  it  of  its 
legal  clothing,  what  does  it  conyey  1  It  conveys  to  the  superior 
a  right  of  property  in  his  own  lands  holding  of  the  Crown  by 
which  he  is  entitled  to  draw  the  feu-duties  and  casualties  be- 
longing to  him  as  superior.  What  is  the  dominium  utile  f  It 
is  the  property  of  lands  belonging  to  ths  vasscUSf  which  they 
hold  under  a  superior  for  payment  of  certain  feu-duties,  in  the 
same  way  as  the  superior  again  holds  his  property  of  the  Crown 
for  payment  of  feu  or  other  duties.  It  is  that  right  which  is 
vested  in  them  by  the  grant  from  the  superior.  Where  is  the 
difference  between  a  grant  of  the  lands  out  and  out,  excepting 
the  feu-rights,  and  a  grant  of  the  dominium  directum  of  the 
lands  without  such  an  exception  1  The  effect  of  these  grants  is 
the  same,  both  of  them  operating  as  conveyances  of  the  right 
of  superiority  merely.  Where  is  the  distinction  between  the 
two  ?  I  cannot  see  it.  I  convey  away  that  property  bestowed 
by  law  upon  me,  as  superior,  to  my  disponee  ;  and  what  is  the 
difference  whether  the  Crown  has  bestowed  the  right  upon  me 
in  one  or  other  of  these  ways  ? 

*'  The  complainer  says  the  dominium  directum  is  so  much 
wind,  but  that  construction  of  the  term  is  not  solid.  What  is 
conveyed  is  the  right  of  superiority  of  the  lands,  and  that  right 
is  the  object  of  the  infeftment,  and  not  a  change  of  the  state  of 
possession  of  the  lands  themselves.  The  object  of  the  convey- 
ance is  a  change  of  the  possession  of  the  right,  and  not  of  the 
thing  which  is  the  subject  of  the  right.  If  the  right  of  supe- 
riority of  the  lands  is  mstaphyaiccU,  the  right  to  take  the  produce 
is  equally  so.  If  the  obligation  on  the  vassal  to  deliver  a  certain 
proportion  of  the  yearly  produce  of  the  lands  to  the  superior, 
or  otherwise  to  forfeit  his  right,  is  capable  of  being  transferred, 
how  can  it  be  said  that  the  right  of  the  superior  to  seize  upon 
the  produce,  if  the  vassal  should  &il  in  making  the  stipulated 
payment  of  feu-duty,  is  incapable  of  transference  ?  But  the 
right  of  the  superior  to  seize  the  produce  for  payment  of  his 
feu-duties,  is  not  incapable  of  transference. 
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^^"™<>»  "  If  the  right  of  a  person  entering  to  possession  of  the  pro- 
BoGLi.  perty  is  capable  of  being  transmitted  to  another,  why  may  not 
1819.  this  take  place  as  well  in  regard  to  the  superiority  as  to  the 
property  ?  Infeftment  is  a  mode  of  delivery  of  a  thing  symbol- 
ically, which  we  are  not  capable  of  apprehending  by  actual 
delivery.  This  mode  of  delivery  is  not  confined  to  lands,  but 
is  applicable  to  delivery  of  those  rights  which  are  created  over 
lands.  That  is  the  spirit  of  it.  There  are  many  other  things 
besides  lands,  of  which  possession  is  delivered  in  this  way,  ex.gr. 
the  right  of  patronage.  Where  is  the  body  of  the  thing  there  ? 
It  is  no  more  than  a  right ;  and  yet  it  is  the  subject  of  infeft- 
ment. Where  is  there  a  more  complete  right  than  a  right  of 
jurisdiction  over  a  certain  tract  of  country  1  and  yet  it  cannot 
be  disputed  that  there  are  heritable  jurisdictions  which  are 
carried  by  infeftment.  A  dominium  directum  is  therefore  a 
real  estate,  and  the  infeftment  before  us  is  a  valid  infeftment.^' 
Lord  President  Hope  observed, — "  I  differ  from  your  Lord- 
ships in  this  case  fundamentally ;  but,  as  I  stand  alone  in  my 
opinion,  your  Lordships'  decision  will  go  out  as  an  unanimous 
judgment  of  the  Court,  with  a  single  exception.  To  my  mind, 
the  distinction  is  quite  intelligible  between  a  right  to  a  thing 
and  the  thing  itself.  Dominium  directimt  is  that  right  which  is 
acquired  by  delivery  of  the  thing  which  is  the  subject  of  the 
dominium.  The  thing  itself  is  totally  different  from  the  do- 
minium. It  is  admitted  by  Lord  Stair,  that  there  is  a  preferable 
mode  of  conveying  superiority.  Why,  if  both  are  equally  good 
in  the  end,  any  preference  should  be  given  to  one  mode  over 
another,  does  not  seem  to  be  very  clear ;  and  I  certainly  do 
not  see  why  Lord  Stair  should  say  that  conveyances  of  supe- 
riority were  sometimes  drawn  up  in  this  mode  through  the 
ignorance  of  writers,  if  an  infeftment  given  in  the  one  way  be 
as  good  as  infeftment  given  in  the  other.  Lord  Stair  must 
have  meant,  when  he  made  use  of  this  expression,  that  infeft- 
ments  given  in  the  dominium  directum  of  lands  were  wrong, 
otherwise  he  put  no  difference  between  ignorance  and  wisdom. 
The  dominium  directum  is  the  right  to  a  subject  which  makes 
me  the  original  and  proper  proprietor  of  that  subject.  I  may 
or  I  may  not  have  a  vassal.  The  lands  are  conveyed  to  me 
out  and  out,  and  they  ought  in  all  cases  to  be  so  simply ;  and 
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it  is  only  oh  majorem  cautelam  that  you  except  the  feu-rights.    Hamiltoh 
There  is  no  occasion  whatever  to  except  the  feu-rights.     The      boom. 
infeftment  of  the  vassal  is  on  record,  which  effectually  saves  his       1819. 
right ;  and  it  is  only  ob  majorem  catUelam  that  you  except  his 
right.     If  the  vassal  has  put  his  infeftment  on  record,  which  no 
doubt  he  always  will  do,  he  runs  no  risk  from  the  unqualified 
sasine  of  the  superior. 

"  I  should  like  to  know,  if  this  conveyance  is  good  here,  what 
becomes  of  the  whole  doctrine  of  our  law  on  the  subject  of  re- 
signations ad  remanentiam,  and  in  favorem  ?  It  is  established 
law  that,  by  resignation  ad  remaifientiam,  in  the  hands  of  the 
superior,  the  rights  of  property  and  superiority  are  consolidated ; 
the  right  of  property  merges  in  the  superiority ;  and  the  superior 
remains  vested  in  both  without  a  new  infeftment  in  the  property 
under  his  original  infeftment  in  the  lands.  How  has  Mr.  Bogle 
been  infeft  here  ?  Has  he  been  infeft  in  the  lands  ?  No  ;  but 
in  a  jus  incorporale^ — not  in  the  lands, — ^and  yet,  by  a  resigna- 
tion ad  remanentiam,  made  by  the  vassal,  it  is  argued,  that  he 
would  be  vested  in  the  property  of  lands  which  he  never  had, 
to  all  intents  and  purposes,  as  if  he  had  been  originally  infeft 
in  the  lands.  The  right  of  the  superior  is  fortified  by  resigna- 
tion alone,  merely  because  he  was  previously  infeft  in  the  lands; 
and  the  sasine  of  the  vassal  attaches  to  that  of  the  superior. 

"  In  the  case  of  resignations  in  favorem,  the  same  principle  is 
seen  to  operate.  The  vassal  resigns  his  infeftment  in  the  hands 
of  his  superior  in  favour,  and  for  new  infeftment  to  be  given  to 
the  vassal  himself,  or  a  certain  series  of  heirs ;  but  here,  has  the 
superior  a  right  to  deliver  the  lands  of  new,  if  he  has  not  been 
originally  infeft  in  the  lands  1  The  vassal  dehvers  his  lands 
into  my  hands  as  his  superior  standing  feudally  infeft  in  the 
lands.  The  lands  become  mine  by  that  resignation ;  and  thus 
I  have  right  to  deliFer  them  back  again  to  my  vassal. 

"  I  cannot  see,  if  this  conveyance  of  the  dominium  directum 
be  good,  where  the  necessity  can  exist  at  all  for  the  separation 
of  the  property  from  the  superiority.  I,  the  superior,  am  infeft 
in  both ;  and  I  convey  to  you  the  dominium  utile,  and  I  convey 
to  a  third  party  the  jus  superioritaiis.  Where  is  the  use  of 
separating  the  two  rights  1  It  is  established,  however,  that  this 
cannot  be  done.    A  precept  was  necessary  for  infeftment  in  the 
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lands  themselves,  in  order  to  convey  the  right  to  the  lands  ; 
and,  because  the  vassal  might  not  convey  the  lands  back,  it  was 
necessary  to  have  a  trustee,  who  remains  the  vassal. 

"  Notwithstanding  all  I  have  heard,  I  remain  decidedly  of 
opinion,  that  this  mode  of  conveyance  of  the  dominium  directum 
of  the  lands  of  Provan,  in  favour  of  Mr.  Bogle,  is  radicaUy  null 
and  void." 


1.  "  Having  now  shown  what  is 
the  interest  of  the  vassal  in  the 
fee,  it  will  be  the  more  easy  to 
find  out  what  the  superior  by  his 
right  of  the  superiority  retaineth : 
For  what  is  proper  to  the  fee,  and 
is  not  disponed  to  the  vassal,  is  re- 
served to  the  superior ;  and  it  is 
either  constituted  as  belonging  to 
the  superior  constantly  or  casu- 
ally. The  constant  right  of  the 
superior  standeth  mainly  in  these 
particulars.  First,  superiority  it- 
self is  dominium  directum^  as  the 
tenantry  is  but  dominium  tUile, 
and,  therefore,  the  superior  must 
be  infeft,  as  well  as  the  vassal,  and 
that  in  the  lands  or  tenement  it- 
self, simply  without  mention  of  the 
superiority,  which  folio weth  upon 
the  concession  of  the  fee  in  ten- 
antry, though  sometimes,  through 
the  ignorance  of  writers,  infeft- 
ments  bear  expressly  to  be  ^  of 
the  superiority  only.'" — Stairy  2, 

2.  "  There  must  remain  a  right 
in  the  superior,  which  is  called  do- 
minium  directum^  and  withal  a 
right  in  the  vassal,  called  domi- 
nium tUik.  The  reason  of  this 
distinction  and  terms  thereof  is, 
because  it  can  hardly  be  deter- 


mined that  the  right  of  pro- 
perty is  either  in  the  superior  or 
vassal  alone,  so  that  the  other 
should  only  have  a  servitude  upon 
it,  though  some  have  thought  su- 
periority but  a  servitude,  the  pro- 
perty being  in  the  vassal;  and 
others  have  thought  the  fee  itself 
to  be  but  a  servitude,  to  wit,  the 
perpetual  use  and  firuit.  Yet  the 
reconciliation  and  satisfaction  of 
both  have  been  well  found  out  in 
this  distinction,  whereby  neither's 
interest  is  called  a  servitude ;  but 
by  the  resemblance  of  the  distinct 
tion  in  law  betwixt  jura  et  actionen 
directcBy  and  those  which  for  resem- 
blance were  reductive  thereto,  and 
therefore  called  utilesy  the  supe- 
rior's right  is  called  dominium  di- 
rectum^,  and  the  vassal's  dominium 
utile ;  and  without  these  the  right 
cannot  consist.  As  there  must  be 
a  right  in  the  superior,  and  another 
in  the  vassal,  so  the  vassal  in  his 
right  must  necessarily  hold  of,  and 
acknowledge  the  superior,  as  hav- 
ing the  direct  right  in  the  fee, 
otherwise  the  two  distinct  rights 
without  this  subordination,  will 
make  but  two  partial  allodial 
rights."— 5totr,  2,  3,  7. 
3.  In  the  case  of  Laird  of 
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Lago  v.  His  Tenants,  Nov.  19, 
1624,  M.  13787,  a  sasine  of  the 
naked  superiority  was  sustained  as 
a  sufficient  title  for  pursuing  a  re- 
moving against  any  one  who  could 
not  allege  an  heritable  right  of 
property,  or  some  other  right 
whereby  they  might  maintain 
themselves  in  the  possession  of  the 
lands.  The  defenders  in  this  case 
alleged  that  there  was  no  neces- 
sity to  clothe  themselves  with  any 
right  until  the  time  that  they  were 
desired  to  remove,  by  one  who  had 
right  to  the  property,  seeing  they 
excluded  the  pursuer's  title,  which 
being  per  expressum  only  of  the 
superiority,  presumes  necessarily 
that  there  was  another  proprietor 
in  whose  person  the  right  to  remove 
only  behoved  to  subsist. 

4.  In  NoBTON  v.  Andbbson, 
July  6, 1813,  the  facts  were  the  fol- 
lowing: In  1785,  Patrick  M*Dow- 
al  expede  a  Crown  Charter  of  the 
lands  of  Auchingibbert.  In  1788, 
he  conveyed  the  lands  to  William 
Bushby,  and  assigned  to  him  the 
unexecuted  precept  in  the  Crown 
Charter.  Mr.  Bushby  was  never 
infeft,  but  in  1806,  he  disponed  the 
dominium  utile  of  part  of  the  lands 
to  Messrs.  Ewart  and  MacMurdo, 
to  be  held  of  him  in  feu-farm,  and 
Messr8.£wart  and  MacMurdo  were 
infeft  on  the  disposition.  In  1810, 
Mr.  Bushby  sold  to  Baron  Nor- 
ton, ^<  All  and  whole  the  lands  of 
Auchingibbert,"  which  were  parti- 
cularly described,  ^^  a»  also  the  do^ 
minium  directum  of  these  parts  of 
the  lands  of  Auchingibbert,  which 
were  lately  sold  by  me  to  Samuel 
Ewart  and  William  MacMurdo." 
Baron  Norton  was  infeft  on  the 


unexecuted  precept  contained  in 
the  Crown  Charter  of  1785,  and 
claimed  to  be  enrolled  on  this  title 
as  a  freeholder  in  the  county  of 
Dumfiries.  The  freeholders  re- 
fused to  enrol,  and  the  Coiut  sus- 
tained their  judgment. 

5.  The  objection  taken  to  Ba^ 
ron  Norton's  tide  was,  that  he  was 
infeft  only  in  the  dominium  direo- 
tum^  and  that  he  had  no  vassal. 
The  freeholders  pleadedj — To  con- 
stitute 8  good  right  of  superiority, 
there  must  be  a  vassal  in  the  lands. 
There  was  no  vassal  constituted 
before  the  conveyance  to  Baron 
Norton,  because  the  granter  of  the 
feu-rights  never  was  himself  infeft;, 
and  there  can  be  no  vassal  now 
constituted,  because  the  petitioner 
has  only  an  infeftment  in  the  <2q- 
minium  directum.  There  is  nothing 
else  in  his  person,  and,  conse- 
quently, nothing  that  can  accresce 
to  the  infeftments  taken  on  the 
feu-rights.  Baron  Norton />foad- 
edj — Mr.  Bushby  held  a  personal 
right,  both  as  to  the  superiority 
and  property.  He  first  sells  the 
right  of  property  to  the  vassal,  and 
then  he  sells  the  superiority  to  an- 
other. He  thus  separates  the  per- 
sonal right  of  property  and  superi- 
ority in  his  person.  He  sells  the  su- 
periority with  reservation  of  the 
feus,  and  the  disponee  thus  stood 
bound  to  give  effect  to  the  subsist- 
ing feu-rights.  If  Mr.  Bushby  had 
taken  infeftment  on  the  Crown 
Charter  assigned  to  him,  his  infeft- 
ment would  have  accreseed  to  the 
feu-disponees.  The  same  effect  must 
follow  from  the  infeftment  taken 
by  the  complainer. 

6«  In  the  Beport  of  the  Faculty 
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Collection  it  is  stated,  that  it  was 
held  by  the  Court,  that  an  error 
had  been  committed  fatal  to  Baron 
Norton's  claim :  That  there  had 
been  no  proper  separation  of  the 
property  and  superiority :  That  it 
was  now  fixed  law,  that  such  a  se- 
paration was  not  effected  by  a  dis- 
position of  the  property  under  re- 
servation of  the  superiority :  That 
it  must  be  done  by  separate  deeds  ; 
and  that  there  could  be  no  accres- 
cence  of  the  infeftment  of  Baron 
Norton  to  those  of  Messrs.  Ewart 
and  MacMurdo,  for  the  Baron's 
infeftment  was  merely  of  the  domi- 
nium directum^  and  not  of  the 
whole  property. 

7.  Baron  Hume  on  the  plead- 
ings in  the  case,  has  written, — 
"  The  difficulty  is,  that  the  feu  is 
from  one  who  never  had  a  feudal 
right,  and  never  came  to  have  one. 
No  feudal  right  ever  comes  to  him 
the  holder  of  the  personal  right. 
It  comes  to  his  singular  successor. 
To  make  the  feu-disponees  vassals, 
Baron  Norton  must  have  the  whole 
interest  in  the  lands.  If  infeft  in 
the  whole,  his  right  might  possibly 
accresce,  but  not  by  partial  infeft- 
ment." The  Court  divided.  For 
the  petitioner,  Lords  Succoth  and 
Hermand;  againsty  Lord  Presi- 
dent Hope,  Lord  Balmvto,  and 
Lord  Alloway. — MS.  Note»yBaron 
Hum^B  Session  Piapers. 

8.  In  Park  «.  Bobebtson, 
May  16,  1816,  an  infeftment  in 
the  superiority  was  found  an  insuf- 
ficient title  to  insist  in  an  action  of 
non-entry.  IuMackenziev.Mao- 
KENZiE,  December  14,  1822,  the 


deed  conveyed  "  the  superiority  of 
all  and  whole  the  lands,"  &c.,  bat 
the  granter  obliged  himself  to  in- 
feft the  disponee  in  ^^  the  lands  and 
others  before  described  ;*'  and  he 
farther  assigned  an  unexecuted 
precept  of  sasine  contained  in  a 
Crown  Charter  of  resignation ;  and 
on  this  precept  the  disponee  was 
infeft  in  the  lands  themselves.  His 
title  to  insist  in  an  action  of  non- 
entry  was  sustained.  In  Hill  v. 
Duke  of  Montrose,  July  10, 
1828,  the  deed  was  a  conveyance 
of  certain  lands,  ^'  so  far  allenarly 
as  may  be  extended  to  the  right  of 
superiority  thereof,  and  to  the  feu 
and  blench  duties,  and  other  du- 
ties, and  other  casualties  thereof, 
if  any  be;"  and  the  infefbnent 
was  in  similar  terms.  This  was 
held  a  valid  title  in  an  action  of 
non-entry, 

9.  In  Qabdneb  v.  TmNrrr 
House  of  Leith,  February  9, 
1841,  the  original  deed  conveyed 
^^  All  and  whole  the  right  of  supe- 
riority or  dominium  directum  of  all 
and  sundry  the  lands."  Lord 
Moncreiff  observed, — *^  I  cannot 
lay  aside  the  case  of  Hamilton, 
where  the  sasine  was  in  the  same 
terms  as  here*  It  was  a  solemn 
decision,  and  I  cannot  go  against 
it."  Lord  Medwyn  observed, — 
^^  The  sasine  in  the  case  of  the 
Laird  of  Lagg,  in  1624,  was  the 
same  as  in  this ;  and  the  form  of 
infeftment  in  the  superiority  often 
appears  in  the  titles  of  that  cen- 
tury, when  we  know  feudal  prin- 
ciples were  most  strictly  attended 
to." 
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A  Conveyance  granted  by  a  party  without  having  right  to  the  subject 
conveyed,  but  with  consent  of  the  true  owner,  wiU  be  effectual. 

BUCHAN  V.  COGKBURN. 

In  1 730,  Sir  Alexander  Cockburn  of  Langton,  sold  certain  ^^7 1*»  1789. 
lands  to  the  pursuer.  The  disposition  was  granted  with  con-  Nareativb. 
sent  of  his  son,  and  also  with  consent  of  the  defender.  Sir  Wil- 
ham  Cockburn,  for  all  right  and  title  he  had  or  could  pretend  to 
either  as  creditor  on  the  estate,  or  in  any  other  manner  of  way 
whatsoever.  The  dispositive  clause  was  in  these  terms  : — "  Be 
it  known,  &c.,  me,  Sir  Alexander  Cockburn  of  Langton,  with  con- 
sent of  Mr.  Archibald  Cockburn,  my  son,  and  me,  Mr.  Archibald 
for  myself,  for  aU  right  I  have  or  can  pretend  to  the  lands  and 
others  after  disponed,  and  also  with  consent  q/'Sir  William  Cock- 
bum  of  that  ilk,  for  all  right  and  title  he  has  or  can  pretend 
thereto,  either  as  creditor  of  the  said  estate,  or  in  any  other  man- 
ner of  way  whatsoever,  and  us  all  with  one  consent  for  a  certain 
sum  of  money,  as  the  adequate  price  and  value  of  the  lands, 
teinds,  and  others  after  disponed,  presently  advanced  and  paid 
to  us,  the  said  Sir  Alexander  and  Mr.  Archibald  Cockburn. 
Therefore  wit  ye  us,  the  said  Sir  Alexander  and  Mr.  Archibald, 
with  mutual  advice  and  consent  foresaid,  for  our  several  rights 
and  interests,  and  aha  with  consent  of  the  said  Sir  William  Cock- 
burn, to  have  sold,  alienated,  and  disponed,  as  we  by  these  pre- 
sents sell,  alienate,  and  dispone  from  us,  our  heirs  and  successors 
whatsoever,  to  and  in  favour  of  the  said  George  Buchan,  his 
heirs  and  assignees  whatsoever."  The  disposition  was  duly  exe- 
cuted by  Sir  Alexander  and  his  son,  and  Sir  William  Cockburn. 

The  pursuer  thereafter  brought  an  action  against  the  defen- 
der, in  which,  libeUing  on  the  said  disposition,  he  concluded 
that  the  defender  should  be  decerned  to  exhibit  the  several 
rights  and  securities  in  his  person  afiFecting  the  estate,  and  to 
convey  or  communicate  them  to  the  pursuer,  for  security  in  de- 
fence of  his  purchase. 


Pleaded  for  the  Pursuer.— The  import  of  a  consent  to  a  aeguiieht  to» 

I  ] 
c 


disposition  of  property  is  well  known  and  fixed  in  law.     Its  ^^^*** 
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BucHAN  eflFect  is  to  make  the  dominium  pass  for  all  right  that  was  in 
CbcKBuim.  the  consenter,  as  well  as  in  the  principal  disponer.  This  would 
1739.  be  implied  in  the  naked  consent  of  one  having  right  to  a  con- 
veyance made  by  another.  There  is  still  less  reason  to  doubt 
that  the  right  of  the  consenter  is  transferred,  when  he  concurs 
or  joins  with  the  disponer  for  all  right  and  title  he  has  in  any 
manner  of  way.  For  it  is  not  left  to  conjecture  or  implication, 
but  the  intention  to  convey  the  right  of  such  consenter  is  in 
express  words  declared.  The  defender  not  only  concurred  in 
the  dispositive  clause,  but  also  in  the  procuratory  of  resignation. 
This  is  more  than  suflBcient  to  infer  the  conclusion  of  the  pre- 
sent action,  for  an  express  and  particular  communication  of  his 
titles.  A  party  who  dispones  the  absolute  property,  is  obliged 
to  deliver  or  make  forthcoming  the  progress  of  titles  which  he 
has  to  the  same.  So  also  the  party  who  dispones  in  virtue  of 
particular  rights  or  incumbrances  in  his  person,  ought  in  like 
manner  to  make  good  his  disposition  by  delivering  his  titles,  if 
he  has  no  other  use  for  them,  and  if  he  has,  by  conveying  and 
allowing  extracts  to  the  purchaser. 

The  estate  of  Langton  was  subject  to  many  incumbrances 
besides  those  in  the  person  of  the  defender,  but  those  held  by 
him  were  reckoned  to  be  among  the  most  preferable.  It  could, 
however,  signify  little  to  the  pursuer,  that  the  defender  should 
barely  renounce  any  claim  he  had  upon  the  lands.  For  he  not 
being  the  sole  creditor,  his  renunciation  would  still  leave  the 
lands  exposed  to  the  next  creditors  after  him,  whose  diligences 
also  aflfected  the  lands.  The  consent  of  the  defender  was 
therefore  evidently  taken,  to  the  end  that  his  titles  might 
serve  to  secure  the  pursuer  against  other  incumbrances  less 
preferable  on  the  lands.  The  pursuer,  therefore,  is  liable,  under 
the  disposition  1 730,  to  grant  a  special  conveyance  or  commu- 
nication of  the  rights,  debts,  and  diligences  in  his  person, 
aflFecting  the  lands  purchased  by  the  pursuer,  for  security  of  his 
purchase. 

ABoumHT  TOB  Pleaded  fob  the  Defender. — The  legal  import  of  a  consent 
to  the  deed  of  another,  is  no  more  than  a  nan  repugnantioy  or 
yielding  a  preference  to  the  right  consented  to,  but  is  not  a 
transmission  or  conveyance  of  the  rights  in  the  person  of  the 
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consenter.     The  import  of  the  defender's  consent,  therefore,      Buchah 
was  no  other  than  that  he  should  not  oppose  the  sale  made  to    Cockbubh. 
the  pursuer,  nor  his  right  of  property  arising  therefrom,  upon      "iTaiT 
any  right  in  the  defender's  person — ^that  he  should  not  com- 
pete with  the  pursuer  thereupon,  but  allow  him  a  preference  to 
the  defender's  rights,  although  otherwise  these  rights  might 
be  preferable  to  the  right  acquired  by  the  pursuer. 

If  a  creditor  who  has  the  only  infeftment  of  an  annualrent 
upon  an  estate,  consents  to  his  debtor  granting  a  second  infeft- 
ment of  annualrent  upon  the  same  estate,  nothing  is  supposed 
to  be  intended  by  this  consent,  except  that  the  second  creditor 
is  to  be  allowed  to  draw  his  debt  out  of  the  estate  upon  his  own 
right,  without  any  opposition  from  the  infeftment  of  the  first 
creditor.  It  is  impossible  to  imagine  that  the  first  creditor 
meant  in  such  a  case  to  transmit  his  debt  and  infeftment  to  the 
second,  in  order  to  enable  him  to  possess  the  lands  upon  his 
preferable  right,  and  thereby  to  extinguish  his  debt,  when  he 
had  got  no  consideration  for  such  a  transmission,  nor  adhibited 
any  other  concurrence  to  the  second  creditor's  right  than  a 
nudtjts  consensus  or  non  repugnantia. 

In  the  same  way,  when  a  consent  is  adhibited  to  a  sale,  the 
import  of  it  is  none  other  than  that  the  creditor  consenting 
passes  from  his  right  of  security,  so  far  as  it  afiects  the  lands 
sold,  and  restricts  himself  to  the  remaining  lands.  He  is  bound 
by  his  consent  to  leave  the  purchaser  in  quiet  possession  of  the 
lands  sold,  and  to  take  his  hazard  of  recovering  his  debts  out 
of  other  subjects.  But  there  is  a  wide  difierence  between  this 
and  the  transmission  of  the  consenter's  debts.  For,  if  that  is 
supposed,  the  purchaser  might  attribute  his  possession  to  the 
debts  conveyed  to  him,  and  by  his  possession  extinguish  them, 
so  that  the  consenter  could  not  afterwards  recover  payment  of 
them  out  of  any  other  subject  belonging  to  his  debtor.  The 
smallest  attention  to  this  eflfect  of  a  conveyance  of  debts  is  suffi- 
cient to  convince  that  it  cannot  possibly  be  the  intention  of  a 
creditor  who  consents  to  the  sale  of  a  part  of  his  debtor's  lands, 
without  any  part  of  the  price  being  applied  to  his  payment,  to 
transmit  his  debts,  because  no  creditor  will  agree  to  the  extinc- 
tion of  his  debts  without  payment.  A  donation,  indeed,  may 
be  expressly  made,  but  it  is  never  presumed  when  not  expressed. 
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BvoBAM     and  when  another  rational  construction  can  be  put  upon  the 
GocKBUKK.    transaction. 
1789,  By  the  conception  of  the  disposition,  the  defender  is  a  con- 

senter  only,  and  not  a  joint-disponer  with  Sir  Alexander  Cock- 
bum  and  his  son.  He  is  a  consenter  only  in  the  dispositive  clause ; 
he  is  also  a  consenter  only  in  the  procuratory  of  resignation. 
In  none  of  the  clauses  is  the  defender  brought  in  as  a  party 
who  conveys,  or  makes  over  any  thing  to  the  pursuer.  In  two 
of  the  clauses,  namely  in  the  dispositive  and  procuratory,  he  is 
brought  in  as  a  consenter,  not  as  a  disponer  or  resigner,  and  in 
the  other  clauses,  namely  the  obUgation  to  infeft — the  obliga- 
tion of  warrandice — the  assignation  to  the  maills  and  duties, 
and  the  assignation  to  the  writs  and  evidents — ^he  is  not  men- 
tioned even  as  a  consenter.  Having  conveyed,  therefore, 
nothing  to  the  pursuer,  the  defender  is  not  bound  to  communi- 
cate the  rights  and  diligences  in  his  person  to  the  pursuer. 

FiBOT  iMTiBto.     The  Lords  found,  "  That  Sir  WiUiam  Cockburn  is  bound  to 
^^^^^'      communicate  the  rights  and  diligences  in  his  person,  to  secure 
July  24. 1789.  ^r.  Buchau^s  purchasc.'^ 

Lord  Kiiker-  LoBD  KiLKERRAN  thus  writes  ou  the  papers  in  the  cause  : — 
P^^B,  MS.°  "  All  agreed  that  a  proprietor  of  land  consenting  to  a  disposi- 
Notes,  j-j^jj^  granted  a  non  dommOy  impUes  a  conveyance  by  the  domi- 

rms ;  but  the  doubt  was,  that  aa  the  consenter  was  only  a  credi- 
tor, whether  that  was  any  more  than  a  non  repugnantioy  and 
a  consent  that  his  debts  should  not  affect  Mr.  Buchan's  pur- 
chase. And  no  doubt  such  would  have  been  foimd  to  be 
the  construction  of  Sir  William  Cockburn's  consent,  but  for  the 
manner  in  which,  after  reading  the  disposition,  it  appeared  that 
Sir  William  had  consented.  For  in  reaUty  the  disposition  in 
effect  bears  him  to  be  joint-disponer.  It  carried  by  the  Presi- 
dent's casting  vote,  that  it  imported  a  conveyance.'' 

JuDOMBMT.  On  a  reclaiming  petition  by  the  defender,  the  Lords  found, — 
^'  ^  •  «  That  Sir  WiUiam  Cockburn  not  being  a  joint-disponer  with  Sir 
Alexander  Cockburn  and  his  son,  but  only  a  consenter  to  that 
deed,  his  consent  imports  no  more  but  a  non  repugna/ntia^  and 
that  he  is  not  boimd  to  convey  the  debts  and  diUgences  in  his 
person  in  favour  of  Mr.  Buchan  for  the  security  of  his  pur- 
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chase,  but  only  not  to  use  them  in  prejudice  of  Mr.  Buchan's     Buohah 
purchase/'  Gookbubh. 

Lord  Kilkbrran  again  writes  : — "  It  appeared  plain  upon  "iTsoT 
reconsidering  the  case,  that  Sir  William  was  not  joint-disponer,  i^wi  Kiike^. 
which  the  plurality  of  the  Lords  had  apprehended  Sir  William  Papen,  MS. 
to  be,  upon  hearing  the  disposition  read  in  Court  at  the  report.  ^®*^ 
But  upon  the  supposition  of  his  only  being  consenter,  it  came 
to  be  argued,  whether  every  consent  did  not  imply  a  convey- 
ance. It  was  observed,  that  Stair  in  several  places  seems  to  say 
as  much,  and  that  consent  is  the  same  thing  as  if  the  consenter 
were  resigner ;  and  as  to  the  nature  of  a  consent,  it  was  said  that 
if  the  consent  of  a  dominus,  one  having  in  him  the  right  of  pn> 
perty,  imported  a  conveyance,  as  all  agreed  it  did,  so  a  consent 
of  a  creditor  might,  for  the  same  reason,  imply  a  conveyance  of 
every  right  in  him,  just  as  a  disposition  of  the  property  from  a 
non  dominus  will  imply  a  conveyance  of  any  lesser  right,  as  of 
tack  or  annualrent,  that  may  be  in  him.  Arniston,  in  answer 
to  this,  said,  that  he  was  of  opinion  that  a  consent  by  one  who 
was  proprietor  did  imply  a  conveyance,  yet  a  consent  by  a  cre- 
ditor did  not ;  and  the  reason  he  gave  was,  that  the  consent  of 
the  dominus  can  have  no  other  meaning  or  intention,  whereas 
the  consent  of  a  creditor  not  only  may  have  another  meaning, 
a  non  repuffnantia,  but  indeed  cannot  in  common  sense  be  thought 
intended  for  any  other  purpose  than  a  non  repugnantia.*' 

Lord  Elchies,  in  his  Notes,  observes  : — "  The  Lords  found  BieWes'  i)«i- 
Sir  William  boimd  to  convey  his  right  to  Mr.  Buchan,  in  se-  p.  m. 
curity  of  his  purchase,  by  the  President's  casting  vote ;  renit. 
Arniston,  &c.,  who,  as  to  the  effect  of  a  consent,  distinguished 
betwixt  the  consent  of  the  proprietor  and  of  one  who  is  only  cre- 
ditor, that,  in  the  first  case,  the  consent  would  convey  the  con- 
senter's  right,  but  that,  in  the  other,  it  is  only  a  non  repugnantid. 
Drummore  and  I  thought  that  a  consent,  without  more,  was 
effectual  to  convey  all  the  consenter's  rights  to  the  purchaser, 
and  that  whatever  is  sufficient  to  convey  the  property,  will  be 
equally  effectual  to  convey  every  lesser  right ;  but  then,  here 
Sir  William  does  not  only  consent,  but  is  a  principal  disponer 
for  all  right,  &c.  The  President  and  Kilkerran  went  into 
Amiston's  notion  of  the  effect  of  a  consent,  but  then  they 
thought  here  Sir  William  was  a  principal  disponer. 
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BucHAw         «  On  reconsidering  this  case,  decided  24th  July  last,  it  seemed 
CocKBoas.    that  Sir  William  was  not  a  joint-disponer,  and  therefore  that 
1789.       the  question  depended  upon  what  is  the  eflFect  in  law  of  a  dis- 
position with  consent  of  a  verus  dominus.    I  could  not  think 
that  this  imported  no  more  than  a  non  reptcffnantia,  which  could 
never  convey  property,  nor  even  secure  against  the  singular 
successors  of  the  consenter ;  and  if  it  imports  a  disposition  in 
the  case  of  a  vems  dominus,  why  does  it  not  so  in  the  case  of  a 
creditor  hypothecarius  ?    But  as  to  this,  I  own  Arniston  satis- 
lied  me.     He  said,  in  the  case  of  a  verus  dominus,  or  a  party 
having  or  claiming  the  property  of  the  subject,  or  even  the  Ufe- 
rent  by  way  of  locality,  such  a  party  consenting  can  intend  no- 
thing less  than  to  convey  that  right,  because  he  has  no  interest 
to  retain  it — his  right  of  property  or  liferent  gives  him  no  right 
to  aflPect  any  other  estate — and  therefore  that  consent  must 
import  more  than  a  non  repugnantia ;  but  a  creditor  hypotheca- 
rius,  or  even  a  wadsetter,  his  meaning  can  be  understood  no 
more  than  a  non  r^fmgnantia,  for  he  cannot  be  thought  to  con- 
vey his  debt  without  payment,  and  without  conveying  the  debt, 
he  cannot  convey  the  security  even  on  these  lands,  far  less  on 
other  lands ; — and  therefore  we  altered  the  interlocutor,  and 
found  that  in  this  case  the  consent  imported  only  a  non  repug- 
nantioy  and  that  Sir  William  is  not  obliged  to  convey.    We  were 
pretty  unanimous,  but  the  President  differed,  and  Drummore, 
as  Ordinary,  was  in  the  Outer  House.'' 


1.  ^^  Craig  discusseth  this  ques-  him  who  hath  right,  here  is  both 

tion,  whether  consent  of  one  who  the  substance  and  solemnity  of  the 

is  infeft,  and  thereby  hath  right,  act.  And  it  is  alike  as  if  the  resig- 

will  validate  the  resignation  of  an-  nation  had  been  by  the  consenter, 

other  who  is  not  infeft,  and  hath  which,   I   doubt  not,   will   hold, 

no  right ;  which  he  determineth  in  though  the  consent  be  bat  adhibit^ 

the  afSrmative  with  good  reason,  ed  in  the  beginning  of  the  disposi- 

For,   though   the    consent   alone  tion  or  contract ;  and  though  the 

would  not  be  sufficient,  yet,  seeing  oconsenter  doth   not   dispone  ex- 

the  form  of  the  resignation  is  done,  pressly  for  all  right  be  hath,  as  is 

though  in  the  name  of  him  who  ordinary,  for  farther  security,  yea, 

hath  no  right,  yet  by  consent  of  if  the  cx)n8ent  be  not  repeated  in 
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the  procuratory  of  resignation,  or 
mentioned  in  the  instrument  of  re- 
signation ;  for,  if  it  be  expressed 
generally  in  the  entry  of  the  dis- 
position or  contract,  it  reacheth  to 
every  article  thereof,  and  all  done 
conform  thereto.     Consent  hath 
the  same  effect  in  the  constitution 
of  fees;  and  so  the  consent  to  an  an- 
nualrent  by  a  party  having  right, 
and  infeft,  was  found  to  validate 
the  annualrent,  though  the  dis- 
poner  was  not  infeft,  and  so  did 
exclude  a  tack  set  by  the  consenter 
afterwards.    Yet,  if  more  persons 
should  dispone  for  their  several 
rights,  without  consenting  one  to 
another,  if  any  of  them  be  omitted 
out  of  the  procuratory,  or  instru- 
ment of  resignation,  in  whom  truly 
the  right  standeth,  nothing  will 
be  validly  done,  though  that  party 
be  also  in  the  disposition.  And  this 
is  the  reason  why,  when  many  per- 
sons dispone  or  resign,  they  do  it 
all  with  one  mutual  consent.  For 
thereby  each  of  their  rights  doth 
contribute  to  the  deed  of  the  rest ; 
and  though  some  of  them  were 
omitted  to  be  repeated  in  the  pro- 
curatory, instrument  of  resignation, 
or  infeftment  following  thereupon, 
the  deed  would  be  valid.  But  it  is 
safest  to  repeat  their  consent  in 
the  resignation  and  infeftment.'^ — 
Stair  J  2,  11,  7. 

2.  ^'  If  the  true  vassal  be  con- 
senter to  the  procuratory  of  resig- 
nation, either  expressly  bearing 
that  thedisponer,with  consent,  &c., 
constituted  his  procurators,  or  if  he 
be  consenter  to  the  disposition  by 
being  expressed  in  the  entry  there- 
of, which  is  holden  as  extensive  to 
the  whole  disposition,  and  so  as  re- 


peated in  the  procuratory,  or  if 
otherwise  he  consent  after  the  dis- 
position or  procuratory,  apart,  yet 
before  the  resignation  made,  the 
same  will  be  as  valid  as  if  the  con- 
senter himself  had  granted  the  dis- 
position or  a  procuratory.  For  the 
act  of  the  disponer,  though  more 
express  and  amplified,  is  no  more 
but  his  consent ;  and  so  the  other 
consenting  doth  the  same  materi- 
ally which  he  would  do  if  he  were 
disponer  formerly.  But  if  his  con- 
sent be  adhibited  after  the  resig- 
nation is  made,  it  is  merely  per- 
sonal, and  cannot  have  influence 
on  the  resignation  which  was  be- 
fore it.     Or,  if  he  but  permit  or 
give  license  to  the  disponer,  or 
which  is  alike,  if  he  consent  that 
the  disponer  dispone,  in  so  far  as 
may  concern  the  disponer's  right, 
these  will  not  be  sufficient  warrant 
for  the  resignation ;  but  if  he  give 
warrant  or  consent  to  the  resigna- 
tion, it  is  sufficient.    Neither  is 
there  necessity  to  distinguish  whe- 
ther the  disponer  have  a  colourable 
title  or  not,  seeing  that  it  is  the 
consent  of  the  true  vassal,  and  the 
resignation  as  flowing  from,  and 
warranted  by,  that  consent,  which 
transmitteth  the  right." — 5toir,  3, 
2,9. 

3.  The  poffltion  of  a  party  con- 
senter differs  from  that  of  a  party 
disponer  in  this,  that  the  consent 
of  the  former  has  reference  only 
to  the  rights  vested  in  him  at 
the  time  of  consenting,  but  does 
not  extend  to  other  rights  which 
he  may  subsequently  acquire. 
These  subsequent  rights  he  Is 
entitled  to  avail  himself  of,  not- 
withstanding   his    prior  consent. 
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The  rule  of  IsLWyjus  superveniens 
auctori  accrescit  successori^  does  not 
therefore  apply  to  a  consenter,  un- 
less he  has  expressly  bound  himself 
in  warrandice.  Erskine  observes, 
—  No  warrandice  can  be  fixed 
by  implication  against  a  consenter 
whose  implied  obligation  can  only 
be  understood  to  bar  him  from  ob- 
jecting to  the  disposition,  upon 
any  right  then  in  his  person. — 
JErskiney  2,  7,  4. 

4.  In  the  case  of  Forbes  v. 
Innes,  January  8,  1668,  reported 
by  Lord  Stair,  the  Court  sustahied 
the  plea,  that  a  consent  cannot  ex- 
clude any  supervenient  right  of  the 
consenter,  but  only  such  rights  as 
the  consenter  had  at  the  time  of 
the  consent ;  and  that  although  a 
right  acquired  by  a  party  who 
dispones  with  absolute  warran- 
dice, accresces  to  his  successor, 
it  is  not  so  in  the  case  of  a  con- 
senter whose  warrandice  is  not 
found  to  be  obligatory,  farther 
than  as  to  the  rights  in  the 
consenter's  person,  at  the  time  of 
bis  consent. 

5.  In  the  case  of  Stewart  v. 
Hutchison,  January  27,  1681, 
also  reported  by  Lord  Stair,  the 
Court  found,  that  the  defender 
who  had  consented  to  a  right  of 
annualrent,  was  not  thereby  ex- 
cluded from  defending  upon  an 
infeftment  posterior  to  his  consent, 
and  prior  to  the  infeftment  of  the 
annualrenter.  The  ground  for 
this  judgment  is  thus  given : 
"  Seeing  there  was  no  prior 
obligement  to  grant  that  infeft- 
ment by  the  defender,  and  that 
the  defender's  consent,  imported 
not    absolute    warrandice,    and 


therefore  could   not  accreace  to 
the  annualrenter." 

6.  In  the  case  of  Mounset  «. 
Maxwell,  &c.,  Nov.  29,  1808, 
a  father  and  son  granted  an  herit- 
able bond  of  relief,  in  which  the 
aon  conveyed  in  security,  "All 
and  whole  his  mailing  of  land  in 
Smallrig,   feued  by    the   magis- 
trates of  Lochmaben  to  the  said 
James  Richardson,  father  of  the 
said  George  Richardson,  and  dis- 
poned by  him  to  the  said  George 
Richardson."    It  was  not  disputed 
that  the  father  had  never  disponed 
the  subject  to  his  son,  but  it  was 
contended  that  the  father,  who  was 
the  true  owner,  was  a  party  con- 
senting to  the  bond  and  disposi- 
tion in  security,  and  that  where  the 
verus  dominus  consents  to  a  ^s- 
position,  granted  by  one  who  as- 
sumes the  character  of  heritable 
owner,  the  dispositive  words  are  of 
equal  efficacy,  as  if  they  came  firom 
the  verus  dominus  himself.    The 
Court  sustained  the  title.     LoBD 
Pbesident    Blaib    observed,— 
^^  As  to  that  point,  the  authority 
of  Lord  Stair  must  rule.     Two 
things  are  requisite,  the  disposi* 
tive  act  and  the  form.    The  two 
must  concur ;    but  where   both 
exist,  it  is  not  material  in  which 
of  the  parties  the  right  truly  is. 
He  who  has  not  the  right,  dis- 
poning with  consent  of  the  other 
who  has  the  right,  dispones  ef* 
fectually.    So  Stair  says,  and  such 
is  the  law  of  Scotland." — Humdt 
Decisions^  p.  237. 

7.  Baron  Hume  observes  on 
this  decision, — "In  speaking  of  this 
point,  Erskine  observes  cautiously, 
B.  ii.,  tit  3,  No.  21,  that  the 
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consent  of  the  true  owner  is  equi- 
valent to  a  conveyance  of  his  right, 
or  at  least,  to  an  obligation  to 
grant  such  a  conveyance.  In 
point  of  power  and  efficacy  in  law, 
these  two  are,  however,  very  dif- 
ferent things.  Certainly  the  con- 
senter  cannot  challenge  a  right 
which  he  has  substantially  acknow- 
ledged and  agreed  to  confirm,  nor 
can  any  one  who  represents  him. 
But  put  the  case,  that  the  con- 
senter  afterwards  dispones  the  sub- 
ject to  an  onerous  and  bond  fide 
purchaser,  who  does  not  represent 
him,  and  who  is  infeft ;  and  that 
a  competition  ensues  between  such 
purchaser,  and  the  party  who 
claims  under  the  prior  conveyance 
and  infeftment,  a  non  dominoy 
granted  with  consent.  In  these 
circumstances,  the  case  seems  not 
to  be  so  clear  against  the  pur- 
chaser. For  the  consenter,  who 
truly  has  the  right  in  his  person, 
does  no  dispositive  act  to  convey 
it  thence,  either  to  the  disponee, 
or  to  the  disponer,  the  putative 
owner ;  and  unless  the  property  is 
in  the  disponer,  it  is  not  so  obvious 
how  his  dispositive  act  can  attach 
on  the  subject.  There  is  wanting 
here  that  state  of  intimate  relation 
to  the  land,  and  real  dominion 
over  it,  which  are  requisite  as  a 
natural  medium  or  channel  of  com- 
munication, to  make  his  act  and 
deed  affect  it.  Not  having  a  good 
infeftment  in  the  subject,  he  is  in 
the  estimation  of  law,  not  in  pos- 
session of  it,  has  no  natural  power 
over  it,  and  he  cannot  therefore 
transfer  or  send  it  into  the  power 
of  another  person.   Probably,  how- 


ever, the  present  case  joined  to 
Lord  Stair^s  opinion,  and  that  also 
of  Kilkerran,  who  transiently  de- 
livers the  same  law,  p.  279,  No. 
2,  ought  to  lay  this  question  to 
rest.  See  also  an  old  decision  to 
the  like  effect,  though  in  the  ques- 
tion only  with  a  tenant,  whose 
tack  was  from  the  consenter,  15th 
December,  1630.  Stirling  y.  Ten- 
ants" — Hume's  Deciaiona^  p.  238. 
8.  In  Sorlie's  Trustees  v. 
Graham,  Feb.  14,  1832,  an  ob- 
jection was  taken  by  a  purchaser 
to  a  progress  of  titles,  in  respect 
that  one  of  the  titles  was  a  disposi- 
tion by  a  daughter  as  fiar,  while 
her  mother,  who  was  the  true  fiar, 
consented  as  liferentrix,  and  for 
all  right,  title  and  interest  she 
had  in  the  subject.  The  Court 
held,  that  the  purchaser  was  not 
entitled  to  object.  LoiU>  CORE- 
HOUSE  observed — "There  is  an  ob- 
vious defect  in  the  progress  to  the 
shop  No.  3  in  the  contract  of  sale. 
Miss  Montgomery  who  disponed 
that  shop  in  1797  to  Sorley  and 
Stirling,  was  not  in  right  of  it. 
She  was  not  even  heir-apparent, 
but  only  a  substitute  in  the  desti- 
nation. But  her  mother,  who  evi- 
dently was  the  real  fiar  at  the 
date  of  the  disposition,  is  a  con- 
senter, not  only  in  the  capacity  of 
liferentrix,  but  for  all  right,  title, 
and  interest  which  he  had  in  the 
subject ;  and  as  that  consent  is  a 
virtual  conveyance,  or  imports  an 
obligation  to  convey,  it  affords  the 
means  of  completing  a  title  by  ac- 
tion of  constitution  and  adjudica- 
tion and  implement  in  the  ordinary 
way." 
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The  Dispositive  Clause  is  ike  regulating  clause  of  a  Deed  of  Conveyance. 
SHANKS  V,  KIRK-SESSION  OF  CERES. 

Jan.  27, 1797.  j^  1728,  Sir  Thomas  Hope  of  Craigiehall  granted  a  feu- 
Nabbativb.  charter  in  favour  of  John  Howie.  The  dispositive  clause  was 
in  these  terms  : — "  Gives,  grants,  and  dispones,  to  and  in  favour 
of  the  said  John  Howie  and  EUzabeth  Traill,  his  spouse,  in  con- 
junct fee  and  liferent,  and  to  Thomas  Howie,  their  son,  in  fee ; 
which  failing,  to  the  said  John  Howie,  his  heirs  and  assignees." 
The  precept  of  sasine  was  in  these  terms  : — "  And  there  give 
and  deliver  heritable  state  and  sasine,  &c.,  to  the  said  John 
Howie  Traill  and  EUzabeth  Traill,  his  spouse,  in  liferent,  and  to 
the  said  Thomas  Howie,  their  son,  in  fee'* 

Infeftment  was  given  upon  this  precept  to  the  father  and 
mother  in  liferent,  and  to  the  son  in  fee. 

In  1734,  Thomas  Howie,  the  son,  married  the  pursuer,  and 
in  1737,  he  granted  in  her  favour  a  liferent  of  all  the  subjects 
in  which  he  stood  infeft. 

In  1744,  John  Howie,  the  father,  conveyed  the  lands  to  him- 
self and  his  wife  in  liferent,  and  to  his  other  two  sons,  James 
and  John  Howie,  equally  between  them  in  fee. 

In  1779,  James  Howie  conveyed  his  share  in  the  lands  to  the 
Kirk-Session  of  Ceres.  On  the  death  of  both  John  Howie  the 
father,  and  Elizabeth  Traill  his  wife,  the  widow  of  Thomas 
Howie,  who  predeceased  his  father,  instituted  an  action  of 
declarator  to  have  her  liferent  right  to  the  subjects  declared  in 
virtue  of  the  deed  granted  by  her  husband  in  her  favour  in 
1737.  This  deed  having  been  reduced  on  the  head  of  death- 
bed, the  pursuer  claimed  her  right  of  terce. 

ABauMENT  poB      Pleaded  for  THE  PuESUER. — When  a  subject  is  taken  to  a 

PCBSUEB.  ,  ,       •* 

father  in  liferent,  and  to  his  son  nominatim  in  fee,  the  fee  is 
clearly  vested  in  the  son.  Difficult  questions  have  arisen  where 
the  subject  is  taken  to  a  father  in  liferent,  and  his  children 
nascituri  in  fee.  The  difficulty  arises  from  the  principle  of  law, 
that  a  fee  cannot  be  in  pendente.  But  where  the  fee  is  taken 
to  a  son  nomincUim  in  fee,  this  difficulty  does  not  occur. 


FORM  OP  CONVEYANCE.  43 


There  does  not  appear  any  material  discrepancy  between  the     Shakks 


1797. 


dispositive  clause  and  the  precept  of  sasine  and  infeftment.  Kikk-Sbssioh 

OF  Cbbis. 

The  terms  "  in  conjunct  fee  and  liferent,"  used  in  the  dispositive 
clause,  are  flexible  or  convertible  terms,  not  denoting  any  pre- 
cise or  definite  right,  but  either  import  a  Uferent  or  a  fee,  as  the 
circumstances  of  the  case,  and  the  subsequent  parts  of  the  deed 
explain  their  nature  and  meaning.  Although  a  fee  is  taken  to  a 
father  and  mother  in  conjunct  fee  and  liferent^  and  to  the  chil- 
dren nascituri  in  fee,  a  subsequent  clause  may  be  inserted  in 
the  deed,  declaring  that  it  is  only  for  the  father's  liferent  that 
the  subject  is  held  by  him,  and  that  the  fee  is  held  for  the 
children. 

As,  therefore,  the  terms  "  conjunct  fee  and  liferent'*  may, 
according  to  the  clatises  and  expressions  afterwards  made  use 
of,  import  either  a  liferent  or  a  fee,  so  the  precept  in  the  present 
case  sufficiently  explains  the  meaning  of  the  preceding  terms, 
and  shows  that  the  son  was  the  fiar,  and  the  father  only  the 
liferenter.  The  terms  in  which  the  precept  was  taken  clearly 
demonstrate  that  such  was  the  intention  of  the  parties. 

A  precept  of  sasine  is  one  of  the  most  important  clauses  in  a 
disposition  or  charter.  It  expressly  regulates  the  terms  and 
manner  in  which  the  feudal  investiture  is  to  be  completed. 
The  terms  of  the  infeftment  must  be  precisely  in  terms  of  the 
precept  of  sasine,  which  are  its  warrant,  and  must,  for  the  security 
of  the  records,  regulate  the  tenure  of  every  feudal  subject 
whatever.  The  pursuer  is  entitled  to  say  that  she  trusted  to 
the  faith  of  the  public  records  for  the  legal  provision,  and  she 
cannot  therefore  be  deprived  of  it  without  a  manifest  injury  to 
the  security  of  the  records. 

Pleaded  fob  the  Defender. — The  question  is, — What  ought  amumbit  to» 
to  be  the  rule  where  the  dispositive  clause  is  essentially  difierent 
from  the  precept  of  sasine  and  the  infeftment  following  upon  it  ? 
The  dispositive  clause  in  the  present  case  clearly  conveyed  the 
property  to  the  father.  The  precept  of  sasine  is  merely  the 
formal  manner,  of  carrying  into  execution  what  was  previously 
declared  by  the  dispositive  clause.  The  latter  is  the  warrant 
of  the  former  clause.  When  the  former  goes  beyond  the  dis- 
positive clause,  it  exceeds  its  warrant,  and  therefore  cannot  be 
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Shanks      sustained.     The  result  of  the  pursuer's  plea  is,  that  one  right 

Kiek-Sbssion  was  given  by  the  dispositive  clause,  and  a  different  right  trans- 

opCbbbs.     mitted  by  the  precept  inserted  in  the  same  deed  for  the  purpose 

1797.       of  implementing  the  grant  in  the  dispositive  clause.    The  object 

of  the  preceding  clause  cannot  be  defeated  by  a  subsequent  one. 

Lord  Ordi-  rj\^Q  Lq^j  Ordinary  found,  "  That  the  fee  of  the  subjects  in  the 

narj  s  Interlo-  *^  '  •' 

cutor,June2i,  charter  granted  by  Sir  Thomas  Bruce  Hope  was  in  Thomas 
Howie,  the  son.  Therefore  finds  the  pursuer  is  entitled  to  her 
terce,  and  decerns  in  terms  of  the  libel." 

j^2ri797       ^^^  Court  altered  the  Lord  Ordinar/s  interlocutor,  and  as- 
soilzied the  defenders. 
OiTNioNs.  Lord  Eskgrove  observed, — The  infeftment  could  not  give 

MS.  Notes,  .11  1    .  oi      o         1    .  •  -xi. 

Sir  Day  Camp,  a  light  boyoud  its  own  tcHUs.  So  fouud  m  a  question  witn 
Papers.^^^*^^  Creditors,  where  sasine  was  given  of  liferent  only,  although  the 
fee  was  given  in  the  dispositive  clause.  But  in  questions  among 
heirs,  the  same  rule  won't  serve.  The  dispositive  clause  there 
must  rule.  The  other  clauses  are  for  execution  and  implement 
only  of  the  disposition.  The  sasine  will  not  enlarge  the  right 
as  there  given. 

Lord  Justice-Clerk  Braxpield. — I  am  dear  that  the  dis- 
positive clause  here  gave  the  fee  to  the  father.  The  precept  is 
disconform,  but  could  not  vest  a  fee  in  the  son  which  was  not 
disponed  to  him.  The  sasine,  as  taken,  was  a  sasine  of  liferent 
only.  But  the  consequence  of  that  is,  that  the  right  of  fee 
under  the  disposition  remained  personal  in  the  father.  The 
son's  right  could  be  no  better  of  that  sasine. 
Lord  President  Campbell. — I  am  of  the  same  opinion. 


1.  '^  The  second  thing  consider-  though  they  be  enumerated   in 

able  in  a  charter,  is  the  dispositive  other  places  of  the  charter." — Sir 

clause  which   contains  the   lands  George  Mackenzie^  2,  3,  5. 

that  are  disponed^  and  regularly  2.  The  dispositive  clause  is  the 

with  us  the  charter  will  give  right  regulating    clause    of   the   deed, 

to  no  lands,  but  what  are  con-  The  precept  and  procuratory  are 

tained  in  the  dispositive  clause^  merely  executive  clauses,   intro- 
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duced  for  the  purpose  of  enabling 
the  disponee  to  have  his  right 
feudalized.  Accordingly  when 
the  executive  clauses  are  discon- 
fonn  to  the  dispositive  clause,  the 
latter  determines  the  extent  of  the 
right  conveyed,  and  the  parties 
who  are  entitled  to  take  under  the 
deed.  Where,  however,  some- 
diing  manifestly  appears  omitted 
in  the  dispositive  clause,  and  which 
is  contained  in  one  of  the  other 
clauses  in  the  deed,  the  omission 
will  be  supplied  from  these  clauses. 
Thus  in  the  case  of  Sutherland 
V,  Sinclair,  February  26,  1801, 
the  dispositive  clause  was :  "  To 
John  Sutherland,  which  failing  to 
Kenneth  Sutherland,  which  fail- 
ing to  Alexander  Sutherland,  and 
the  heirs-male  of  his  body!^  The 
procuratory  was  in  favour  of  John 
Sutherland,  and  the  heirs-male  of 
his  body;  which  failing  to  Ken- 
neth Sutherland,  and  the  heirs-male 
of  his  body.  The  Court  held  that 
the  omission  of  the  words  heirs- 
male  of  his  bodyy  in  the  dispositive 
clause,  was  to  be  supplied  from 
the  procuratory.  Lord  Pre- 
8iD£NT  Campbell  has  written 
on  the  pleadings  : — "  Pursuer's 
title  good,  as  the  dispositive  clause 
is  explained  by  the  procuratory  of 
resignation." 

3.  In  the  case  of  The  Earl  of 
Aboyne  v.  Farquharson,  No- 
vember 16,  1814,  the  grant,  as 
stated  in  the  tenendas  clause,  was 
broader  than  that  stated  in  the 
dispositive  clause.  The  Earl  was 
infeft  on  a  charter  disponing  to 
him,  «  Foresta  de  Birse,"  The 
defender  was  infef^  upon  a  charter 
disponing    certain    lands,  ^^  cum 


earum  pendiculis  et  pertinentiis 
cum  communi  pastura  in  forestis 
deBirse,"  but  in  the  tenendas  clause 
it  was  declared  that  the  lands 
were  to  be  held  "cum  aucupa- 
tionibus  et  venationibus  per  pre- 
dictas  terras  nostras  et  per  forestas 
de  Brass  (Birse)  prenominatas." 
The  Court  held,  that  although  the 
immemorial  privilege  of  hunting 
in  the  forest  of  Birse  was  alleged, 
yet  such  a  right  was  not  validly 
conveyed  by  being  inserted  in 
the  tenendas  clause  only,  and  that 
it  was  not  capable  of  being  ac- 
quired as  a  part  and  pertinent. 

4.  Lord  Glenlee  observed, — 
"  The  tenendas  only  explains  the 
dispositive  clause,  and  there  are 
many  things  which  are  inherent 
in  what  is  granted  in  it,  which  may 
naturally  enough  be  brought  into 
the  tenendas^  even  where  parts  and 
pertinents  are  not  contained  in 
the  dispositive  clause,  but  that  will 
never  enable  it  to  carry  what  is 
neither  part  nor  pertinent  nor  al- 
luded to  in,  nor  depending  upon 
the  dispositive  clause  at  all.  When 
the  clause  of  parts  and  pertinents 
is  contained  in  the  dispositive 
clause,  then  more  effect  may  be 
given  to  the  throwing  into  the 
tenendas  of  certain  articles,  which 
can  naturally  be  considered  as  a 
necessary  consequence  of  what 
was  contained  in  the  dispositive. 
But  I  do  not  think  that  the  matter 
can  be  carried  any  farther." 

5.  Lord  Robertson  observed, 
— "  I  apprehend  that  there  is  no 
clearer  point  than  that  in  estimat- 
ing the  amount  of  the  right  con- 
veyed, you  must  consider  the  dis- 
positive clause    alone.      That  is 
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the  measure  of  the  extent  of  the 
right.  It  is  no  doubt  true  that 
in  the  clause  of  tenendas^  it  is  cus- 
tomary to  throw  in  a  great  many 
particulars  which  may  or  may  not 
be  in  the  dispositive,  but  I  appre- 
hend that  the  clause  of  the  teneiv- 
das  will  not  render  the  right  of 
the  vassal  wider  than  it  is  in  the 
dispositive.  That  is  a  proposition 
that  has  received  the  assent  of 
all  writers,  and  I  have  seen  no 
doubt  thrown  upon  it." 

6.  Lord  Justice  -  Clerk 
Boyle  observed, — "I  have  con- 
sidered all  the  authorities,  and  I 
have  not  been  able  to  see  that 
any  doubt  was  entertained  by  any 
of  our  authors,  that  if  the  pro- 
perty was  not  a  subject  that  could 
be  carried  by  a  clause  of  parts 
and  pertinents,  it  is  not  one  that 
can  be  carried  by  insertion  in  the 
tenendaa.  There  must  be  dis- 
positive words  if  it  is  not  a  sub- 
ject that  will  go  as  part  and  per- 
tinent. The  privilege  in  question 
is  not  a  pertinent  of  the  estate, 
and  I  am  clear  that  it  is  neces- 
sary to  have  dispositive  words  in 
order  to  convey  so  extraordinary 
a  privilege.  I  know  qtdte  well 
that  Stair  gives  in  his  Institute 
a  perfect  example  of  the  style  of 
a  clause  of  tenendasj  and  that  it 
contains  in  it  ^^  cum  aucupationi- 
bu8  et  venationibusy^  as  well  as 
"  cum  molendinis  et  multuris," 
and  though  it  will  carry  the  one 
as  well  as  the  other,  yet  it  is  only 
to  the  extent  of  giving  the  right 
of  hunting  and  fowling  to  the  fiar 
over  his  own  lands,  which  shews 
that  the  expression  is  just  equiva- 
lent to  the  clause,  "  cum  partibus 


et  pertinentiis.  It  just  ^ves  what 
would  have  been  carried  by  these 
words  independently  of  any  others. 
But  that  it  will  not  give  the  right 
over  another  person's  estate,  is  a 
conclusion  which  all  those  authors 
have  come  to."  The  judgment 
was  affirmed  on  appeal.  April 
22,  1818. 

7.  In  Graham  v.  Graham, 
June  20,  1816,  the  dispositive 
clause  was  in  favour  of  the  heirs- 
male  of  the  marriage  ;  whom  fiul- 
ing,  to  the  heirs-male  of  any  other 
marriage;  whom  failing,  to  the 
heirs-female  of  the  marriage.  In 
the  procuratory  of  resignation,  it 
was  provided,  ^^  that  the  eldest  son, 
and  descendants  of  his  body,  should 
always  succeed  preferably  to  the 
younger  sons  and  their  descend- 
ants." This  provision  in  the  pro- 
curatory altered  the  destination  in 
the  dispositive  clause,  by  enabling 
a  daughter  of  the  eldest  son  of  the 
marriage  to  take  in  preference  to 
the  next  eldest  son  of  the  mar- 
riage. The  Court  held,  that  the 
dispositive  clause  was  not  to  be 
controlled  by  the  clause  in  the  pro- 
curatory, and  the  judgment  was 
affirmed  on  appeal.  June  14, 
1825. 

8.  In  this  case  Lord  Succoth 
observed, — "It  is  needless  to  advert 
minutely  to  the  destination  in  the 
dispositive  clause,  as  it  is  perfectly 
clear.  As  to  the  after  clause,  I 
agree  that  the  procuratory  of  re- 
signation may  be  the  proper  part 
of  a  deed  to  bring  in  any  clause 
that  the  maker  chooses  to  insert ; 
that  he  may  insert  a  new  clause 
there,  making  an  entirely  different 
destination  from  that   whicb  he 
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ginal  destination.  I  cannot  give 
in  to  the  in  terpretation^  which  would 
suppose  that  a  particular  destina- 
tion was  stipulated  in  the  first  part 
of  the  deed,  and  then  directly  de- 
stroyed by  the  clause  in  the  pro- 
curatory,  introducing  an  order  of 
succession  unusual  in  itself,  and 
very  unreasonable  in  so  far  as  the 
lady  was  concerned.  The  clause 
may  be  redundant  according  to 
the  interpretation  I  give  it,  but 
mere  redundancies  are  seen  every 
day  in  deeds,  and  even  according 
to  the  pursuer's  interpretation,  re- 
dundancy still  attaches  to  the  deed. 
I  am  of  opinion  that  we  ought  to 
look  upon  the  clause  merely  as  re- 
dundant, and  not  both  as  redun- 
dant and  inconsistent." 

10.  In  Forrester  V.  Hutchi- 
son, July  11, 1826,  the  dispositive 
clause  and  the  obligation  to  infeft 
were  in  favour  of  the  institute  and 
the  heirs-male  of  his  body.  The 
procuratory  was  in  favour  of  the 
institute  and  the  heirs  of  his 
body.  Lord  Justice-Clerk 
Boyle  observed, — "  The  procura- 
tory might  undoubtedly  have  con- 
stituted the  whole  entail.  But  here 
we  have  a  regular  dispositive  clause 
with  an  obligation  to  infeft  the 
heirs  there  mentioned;  and  the 
procuratory  is  for  effectuating  this 
infeftment.  Although,  therefore,  if 
the  words  in  the  dispositive  clause 
had  not  been  clear,  we  might  have 
been  obliged  to  go  to  the  procura- 
tory to  explain  them.  Yet,  as  they 
are  perfectly  explicit,  we  must  give 
effect  to  the  destination  in  the  dis- 
positive clause,  which  is  to  heirs- 
male,  and  not  to  the  heirs-general 
of  the  institute.    In  thus  giving 


effect  to  the  dispositive  clause,  I 
wish  it  to  be  distinctly  understood 
that  I  do  not  entertain  the  slight- 
est doubt  of  the  propriety  of  the 
decision  in  the  case  of  Urrard,  in 
which  I  concurred,  but  that  I  ra- 
ther follow  out  the  principle  of  it, 
by  giving  effect  to  the  clear  decla- 
ration of  the  entailer  in  the  dispo- 
sitive clause." 

11.  In  the  case  of  Urrard,  July 
5,  1821,  here  referred  to,  the  dis- 
positive clause  was  in  favour  of 
the  ^^  heir-male  of  the  marriage, 
and  to  the  heirs  and  assignees 
whatsoever  of  the  said  heir-male ; 
whom  failing^  to  the  heir-male  of 
any  subsequent  marriage,  and  the 
heirs  of  his  body ;  whom  failing^  to 
the  heir-female  of  the  marriage,  or 
eldest  daughter  of  the  marriage, 
axid  who  should  always  succeed  withf 
out  division.''  It  was  held  that  the 
three  daughters  of  the  marriage 
had  right  to  the  estate  as  heirs- 
portioners  of  their  brother,  and  not 
the  eldest  daughter  without  divi- 
sion, and  this  judgment  was  affirm- 
ed April  8,  1824. 

12.  In  the  House  of  Lords, Lord 
GiFFORD  observed, — "  It  is  con- 
tended, that  although  this  is  prima 
fade  the  technical  meaning  of  this 
destination,  that  meaning  may  be 
restricted  by  the  context,  or  other 
parts  of  this  instrument,  if  it  can 
be  clearly  shewn  that  this  party 
intended  to  use  those  terms  in  a 
more  restricted  and  limited  sense ; 
and,  undoubtedly,  my  Lords,  I  ap- 
prehend that  this  is  a  correct  state- 
ment of  the  law  of  Scotland  with 
respect  to  the  construction  of  in- 
struments. And,  my  Lords,  I  can- 
not, I  think,  state  to  your  Lord-* 
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ships  so  applicably,  or  more  appli- 
cably,  what  the  law  of  Scotland  is 
as  decided  in  their  Courts;   but 
still    more,   as   decided   by  your 
Lordships,  than  by  referring  your 
Lordships  to   what  is  stated  by 
a  noble  and    learned  Lord,  the 
present  Lord  Chancellor,  in 
the  great   Roxburgh   case,   in   a 
most  luminous  judgment  pronoun- 
ced  by  him  upon  that  occasion. 
My  Lords,  he  states  the  result  of 
the  law  as  laid  down  in  a  case 
which   has   been   referred   to,    I 
mean  the  case  known  by  the  name 
of  the  Linplum  case.    He  states, 
that  the  result  of  that  decision  was, 
which  he  considered   to  be  most 
accurate  in  all  its  parts,  ^  that  in 
construing  a  deed  on  which  there 
is  a  question  as  to  the  true  intent 
of  the  author  of  the  deed,  you  are 
to   adhere   to  that  as  the  intent 
which  is  the  prima  facie  obvious 
meaning    of  the    words;    unless 
you    are  by  fair    reasoning,    by 
strong  argument,  by  that  which 
amounts  to  necessary  implication 
or  declaration  plain,  driven  out  of 
the  obvious  meaning,  and  unless 
you  can  satisfy  yourself  that  the 
author  of  the  deed  did  not  intend 
that  such  should  be  taken  to  be  the 
meanin^^  of  the  words  he  had  used  ; 
and  unless  you  collect,  I  think  I 
may  safely  add  that,  and  abstain 
from  going  further,  that  that  is  not 
the  meaning  of  the  language  of  the 
author  of  the  deed,  from  what  the 


author  of  the  deed  has  himself, 
by  the  deed,  told  you  is  the  mean- 
ing of  his  language.'  And,  my 
Lords,  undoubtedly  in  considering 
this  case,  it  is  my  duty,  and  my 
anxious  desire,  to  adhere  to  that 
criterion  in  the  construction  of 
this  instrument." 

13.  In  the  Linplum  case,  the 
destination  was  to  such  of  the 
younger  sons  of  the  family  of 
Tweeddale  as  were  then  in  exist>- 
encejnominatim  et  seriatim^  and  the 
heirs-male  of  their  bodies;  whom 
failing,  to  Alexander  Hay  and  his 
lawful  heirs-male  ;  whom  failing, 
to  the  heirs-female  of  the  body  of 
JohnMarquis  of  Tweeddale,  From 
the  tenor  of  the  deed,  it  appeared 
highly  probable  that  the  alteration 
of  the  expression  "  heirs-^male  of 
the  bodiesj^  as  applied  to  the 
Tweeddale  family,  into  "  lawful 
heirs -male,^*  as  applied  to;  Alexan- 
der Hay,  was  not  occasioned  by 
any  difference  in  the  intention  of 
the  granter,  but  had  crept  in 
through  the  inaccuracy  or  want 
of  skill  of  the  writer,  who  was  not 
a  conveyancer  by  profession.  The 
Court  considered  themselves  bound 
to  give  judgment  according  to  the 
signification  of  the  term  in  ques- 
tion, notwithstanding  that  the  pro- 
bable intention  of  the  entailer  was 
admitted  to  be  contrary,  and  their 
judgment  was  affirmed  on  appeal. 
April  7,  1789. 
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A  Conveyance  of  Land  will  not,  per  se,  carry  collateral  rights  not 
essentiai  to  the  right  of  property  in  the  land ;  and  a  gefieral  assig- 
naiion  of  writs  and  evidents  in  a  deed  of  conveyance,  will  he 
construed  with  reference  to  the  extent  of  the  right  conveyed  in  the 
dispositive  clause. 

I.--GRAHAM  V,  DON. 

Dea^8i4.  In  1636,  William  Earl  of  Glencairn  obtained  from  William 
Narrativk.  Earl  of  Abercorn,  a  tack  of  teinds  of  his  lands  of  Finlayston, 
situated  in  the  parish  of  Kilmalcolm.  The  endurance  of  the 
lease  was  the  Earl's  lifetime,  and  that  of  nine  successors,  and 
the  additional  period  of  ten  times  nineteen  years  from  the  death 
of  the  last  successor. 

In  1 708,  William  Earl  of  Glencairn,  the  third  in  order  from 
the  Earl  who  obtained  the  tack  of  the  teinds,  executed  an  entail 
of  the  barony  of  Finlayston.  The  entail  contained  the  follow- 
ing clause  : — "  And  in  like  manner,  I,  by  these  presents,  under 
the  reservations  above  written,  assign,  transfer,  and  dispone  to 
and  in  favour  of  myself,  whilks  failing,  to  my  heirs  of  tailzie 
and  provision  above  written,  all  contracts  of  alienation,  disposi- 
tions, &c.,  and  all  tacks,  assedations,  subtacks,  prorogations,  and 
valuations,  and  others  whatsoever,  of  and  concerning  the  said 
lands  and  teinds  thereof  made  and  granted  to  me,  my  authors 
and  predecessors,  by  any  person  or  persons,  with  power  to  me 
and  my  foresaids  heirs-male  of  tailzie  and  provision,  to  suit  the 
benefit,  implement  and  fulfilling  of  all  the  said  writs,  evidents, 
rights  and  securities,  clauses  of  warrandice,  and  all  other  obli- 
gants  therein  contained  in  the  haill  heads,  articles,  and  contents 
thereof ;  dispensing  with  the  generality  hereof  as  if  every  particu- 
lar writy  security^  or  others  foresaid,  were  herein  particularly  ex- 
pressed and  assigned'' 

In  1 756,  the  successor  of  the  maker  of  the  entail  purchased 
the  titidarity  of  the  teinds  of  the  parish  of  Kilmalcolm,  in  which 
the  lands  of  Finlayston  were  situated.  In  1780,  Earl  James, 
the  succeeding  heir,  conveyed  to  trustees  for  behoof  of  his  cre- 
ditonB  his  whole  possessions,  heritable  and  moveable.     The  act- 
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ing  trustee  thereafter  exposed  to  sale  "  All  and  whole  the  teindsy      ^^^aham 
parsonage  and  vicarage  of  the  lands,  barony,  and  othei-s  within       Don. 
the  said  parish  of  Kilmalcolm,  so  far  as  these  teinds  have  not      IsiTT 
been  formerly  appropriated  or  alienated.''     The  clause  of  war- 
randice in  the  articles  of  roup,  contained  the  exception  of  "  all 
former  alienations  of  teinds  of  the  lands  and  others,  lying  within 
the  said  parish  of  Kilmalcolm,  granted  by  the  said  Earl,  or 
his  predecessors  or  authors,  to  the  proprietors  of  land  within 
that  parish." 

A  public  sale  was  not  effected,  but  the  Countess  of  Glencaim 
became  the  purchaser  by  private  contract,  referring  expressly 
to  the  articles  of  roup* 

In  1 793,  the  succession  to  the  estate  of  Finlayston  opened 
to  Robert  Graham  of  Gartmore.     A  competition  subsequently 
arose  between  him  and  Mr.  Don,  who  had  succeeded  his  grand- 
mother, the  Countess  of  Glencairn,  as  to  the  right  to  the  tack 
of  the  teinds  obtained  by  William  Earl  of  Glencaim,  in  1636. 
If  the  tack  was  included  in  the  entail  executed  in  1 708,  then 
the  right  to  it  belonged  to  Mr.  Graham,  as  heir  of  entail.    If, 
however,  it  was  not  comprehended  under  the  entail,  then  it  had 
vested  in  Earl  James,  free  from  the  restrictions  of  entail,  and 
was  so  carried  by  the  conveyance  of  the  titularity  of  the  teinds 
to  the  Countess  of  Glencaim  in  1780.     In  1795,  a  submission 
regarding  the  tack  had  been  entered  into  between  the  Countess 
and  her  son,  the  then  Earl  of  Glencaim.     The  pursuer  brought 
an  action  of  reduction  of  the  decree-arbitral  in  this  submission. 

PiiBADBD  FOB  THE  PuRSQBB. — The  maker  of  the  entail  1 708  held  arquiiest  wow 
a  tack  of  the  teinds  of  Finlayston,  which  he  had  power  to  assign. 
The  question  is,  whether  there  was  in  the  deed  1708  an  eflFectual 
assignation  of  that  tack  to  the  heir  of  entail  1  Any  tack  may  be 
effectually  conveyed  by  a  general  assignation  which  specially 
expresses  all  tacks  affecting  particular  lands  or  teinds.  It  is 
very  true,  that  assignation  does  not  make  a  complete  right.  In 
the  case  of  lands,  the  assignee  of  a  personal  right  does  not 
thereby  get  a  feudal  title.  In  order  to  get  a  feudal  title,  he 
must  adjudge  in  implement,  or  use  diligence  for  con^>leting  the 
right  given  to  him.  But  still  the  assignation  is  a  complete  trans- 
mission of  the  personal  right,  such  as  it  formerly  stood  in  the 


52  TRANSMISSION  OF  LAND. 

Graham     cedent.     Ill  the  case  of  moveables,  the  title  by  assignation  is 
Don.        not  complete  till  it  is  followed  by  possession.     In  the  case  of 

1814.  tacks,  which  are  real  rights  by  statute,  but  not  admitting,  or  at 
any  rate  not  requiring  sasine,  assignation  is  the  proper  method  of 
conveyance,  but  the  real  right  is  not  complete  until  possession 
follows. 

The  entail  of  1708  is  not  a  disposition  of  lands.    It  is  a  bond 
of  tailzie  followed  by  a  procuratory  of  resignation,  and  then  by 
a  clause  of  general  assignation  and  disposition.    An  assignation 
to  writs  and  evidents  is  regarded  by  the  defender  as  merely  an 
appendage  to  the  previous  disposition,  but  neither  necessary  to 
the  conveyance  itself,  nor  effectual  to  operate  as  a  conveyance. 
Where  a  party  holds  an  estate  without  infeftment,  it  is  not 
strictly  in  his  power  to  convey  the  property.     All  he  can  do  is 
to  assign  the  personal  right  which  he  has  by  means  of  the  titles 
on  which  it  depends.     The  clause  assigning  writs  and  evidents 
is  the  proper  clause  for  conveying  personal  rights.     In  order  to 
carry  the  personal  right,  the  party  holding  it  conveys  it  by 
means  of  a  clause  assigning  the  disposition  itself.      By  this 
means  the  grantor  places  the  assignee  precisely  in  the  same 
situation  in  which  he  himself  formerly  stood.     Instead  of  the 
assignation  of  the  titles  in  such  a  case  being  merely  an  append- 
age to  the  disposition  of  the  lands,  not  necessary  or  material,  the 
fact  is,  that  the  direct  disposition  of  the  lands  is  an  encroach- 
ment upon  the  proper  deed  by  which  personal  titles  were  ori- 
ginally assigned. 

With  regard  to  the  tack  of  teinds  in  question,  the  clause  of 
assignation  must  retain  its  original  character.  It  is  impossible 
that  there  can  be  a  disposition  of  anything  in  the  subject  to 
which  this  tack  gives  title.  The  whole  substance  of  the  right 
lies  in  the  tack  itself.  To  dispone  the  teinds  is  impossible,  be- 
cause a  tack  of  the  teinds  is  not  a  right  of  property  in  them. 
A  tenant  who  wishes  to  transfer  his  lease  can  do  nothing  except 
assign  this  lease. 

The  clause  of  assignation  is  therefore  the  proper  clause  for  the 
conveyance  of  all  personal  rights  whatsoever,  and  is  the  only 
correct  form  in  which  a  tack  of  the  teinds  ought  to  be,  and  is,  ef- 
fectually conveyed.  In  the  present  case,  there  can  be  nothing  but 
an  assignation  to  the  personal  title,  the  lease  itself.   There  could 
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be  no  mention  of  the  tack  iu  any  previous  part  of  the  deed.      Q»^am 
Neither  is  the  clause  so  general  as  the. defender  maintains  it  to       Don. 
be.     The  lands  are  minutely  described  in  the  former  part  of  the       1814. 
deed.     The  tack  in  question  related  to  the  teinds  of  the  whole 
estate.     The  clause  assigning  the  tack  was  thus  the  same  in  its 
import  as  if  the  lands  had  been  minutely  described  in  reference 
to  the  tack  of  the  teinds  alluded  to.     Farther,  the  clause  con- 
tains a  special  declaration  that  the  assignation  shall  be  as 
effectual  "  as  if  every  particular  writ  were  herein  particularly 
expressed  and  assigned/'     The  clause  is  therefore  submitted  to 
be  sufficient  to  carry  the  tack  of  teinds  in  question,  and,  being  an 
effectual  conveyance  of  the  tack,  it  is  sufficient  to  convey  the 
tack  under  the  limitations  of  the  entail 

Pleadbd  for  thb  Defender, — It  is  admitted  that  any  tack,  ^^^^^^  '^^ 
whether  of  lands  or  teinds,  is  lawfully  carried  by  assignation. 
A  general  assignation  also  may  be  so  fra,med  that  it  will  carry 
all  tacks  held  by  the  grantor.  But  a  general  mention  of  tacks, 
in  the  general  assignation  of  writs  and  evidents  subjoined  to  a 
bond  of  tailzie  of  lands,  will  not  have  that  effect.  In  such  a 
deed,  as  in  any  other  deed  effecting  the  conveyance  of  lands, 
the  subject  of  conveyance  in  contemplation  of  the  granter  is 
contained  in  the  clause  particularly  appropriated  to  that  pur- 
pose. The  assignation  to  writs  and  evidents  is  merely  sub- 
sidiary. It  conveys  no  substantive  right,  and  is  limited  in  its 
effect  to  the  transference  of  such  documents  as  are  necessary 
to  complete  the  right  conveyed  in  the  leading  part  of  the 
deed. 

It  can  make  no  possible  difference  whether  the  deed  be  a 
bond  of  tailzie  or  a  disposition.  It  is  a  conveyance  of  heritable 
property,  and  must  be  construed  as  one,  of  which  each  subor- 
dinate part  or  clause  must  receive  the  effect  merely  w^hich  such 
clause  is  understood  to  have  fur  its  object.  In  all  deeds  in- 
tended to  effect  the  conveyance  of  land,  the  dispositive  clause 
is  the  only  part  of  the  deed  which  is  held  to  afford  evidence  of 
the  substantive  rights  actually  intended  to  be  conveyed.  The 
various  other  clauses  must  be  construed  as  having  reference  to 
those  substantive  rights,  and  an  assignation  of  the  writs  and 
evidents  is  only  calculated  to  transfer  the  documents  of  which 
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the  legal  possession  is  necessary  to  complete  or  enforce  the 
rights  actually  conveyed. 

It  is  true,  that  the  clause  assigning  the  writs  and  evidents 
includes,  "  Tacks,  assedations,  sub-tacks,  prorogations,  and  va- 
luations of  and  concerning  the  said  lands  and  teinds  thereof 
But  this  is  a  mere  random  enumeration,  and  cannot  add  any- 
thing to  the  usual  effect  of  this  clause. 

It  is  not  maintained  that  the  tack  of  teinds  in  question  ought 
to  have  been  included  in  the  clause,  by  which  the  various  lands 
are  resigned.  The  appropriate  mode  of  acquiring  or  conveying 
such  rights  is  by  assignation.  But  then  no  effectual  assignation 
of  the  tack  of  teinds  exists  in  the  deed.  The  mention  of  tacks 
in  general  terms,  evidently  inserted  at  random  in  a  clause 
which  usually  conveys  no  separate  right,  cannot  upon  any  sound 
principle  alter  the  character  and  extend  the  operation  of  the 
deed  to  a  species  of  right  totally  distinct  from  that  which  it 
was  its  primary  object  to  convey.  The  pursuer's  argument 
goes  the  length  of  destroying  all  distinction  between  a  general 
and  a  particular  description,  because  it  assumes  that  a  general 
description  virtually  describes  every  particular  document  to 
which  the  general  terms  can  apply.  He  argues  that  an  assig- 
nation of  all  tacks  of  teinds  is  equivalent  to  an  assignation  of 
the  particular  tacks  by  specific  description.  On  the  same  prin- 
ciple he  might  maintain  that  the  tacks  of  teinds  were  included 
under  the  general  assignation  of  writs  and  evidents.  On  the 
same  principle,  also,  the  pursuer  might  claim  the  right  of  pa- 
tronage which  the  entailer  possessed  by  a  separate  charter,  on 
the  ground  that  it  was  included  in  the  general  assignation  of 
all  dispositions  and  charters  relating  to  the  lands. 

Lord  Balgray,  Ordinary,  sustained  the  claim  of  the  heir  of 
entail,  in  respect  "  That  the  entail  1708  does,  by  a  proper  and 
apposite  dispositive  clause  applicable  to  personal  rights,  assign, 
transfer,  and  dispone  all  tacks  concerning  the  said  lands  and 
teinils  thereof.'* 


JriKlMKNT. 

Doc.  15, 1«14. 


The  Court  unanimously  altered  and  found,  "  That  the  general 
clause  of  assignation  of  writs  and  evidents  in  Earl  William's 
deed  of  tailzie  in  1 708,  was  not  a  due  and  sufficient  conveyance 
of  the  tacks  of  teinds  in  question  to  the  heir  of  tailzie." 


FORM  OP  CONVEYANCE.  56 

Lord  Balgray  at  the  advising  observed, — "  I  am  satisfied     Graham 
now  that  my  interlocutor  was  wrong.     I  am  now  satisfied  that       i>oii. 
if  intended  to  be  entailed,  this  tack  must  have  been  more  spe-       ish. 
cially  conveyed  than  it  is.     The  grantor  would  not  have  been  Opihioot. 
content  with  these  general  words  thrown  in  inter  alia!'  Baron  Hume's 

Session  Papers. 


IL—UORNE  V.  BREADALBAN£*S  TRUSTEES. 

In  1715,  John  Lord  Glenorchy  sold  "  to  Francis  Sinclair  of  Feb.2i,i842. 
Stirkoke,  his  heirs  and  successors  whatsoever,  the  lands  of  Syb-  narrative. 
sterwick,  with  all  parts,  pendicles,  and  universal  pertinents  of 
the  said  lands,  together  with  the  haill  parsonage  teinds  and  teind 
sheaves  of  the  said  haill  lands,  with  their  pertinents,  together 
also  with  all  right,  title,  and  interest,  claim  of  right,  property, 
and  possession,  as  well  petitory  as  possessory,  which  the  said 
John  Glenorchy  had  or  anyways  may  have  to  the  said  lands, 
teinds,  and  pertinents  thereof,  or  any  part  of  the  same  in  time 
coming." 

The  disponer  was  taken  bound  to  pay  "  yearly  for  the  teinds  of 
-  the  said  lands  of  Sybsterwick,and  pertinents  thereof,  to  the  minis- 
ter serving  the  cure  at  the  parish  of  Wick,  present  and  to  come, 
the  sum  of  £29,  2s.  8d.  Scots,  and  two  bolls  victual,  and  relieving 
the  said  John  Lord  Glenorchy  of  the  stipend  now  agreed  upon 
to  be  paid  yearly  to  the  said  minister  and  his  successor,  for  the 
teinds  of  the  said  lands  hereby  disponed,  in  all  time  coming." 

By  the  clause  of  warrandice.  Lord  Glenorchy  "  bound  him- 
self, and  his  heirs  and  successors,  to  warrant,  acquit,  and  defend 
this  present  right  and  disposition,  charters,  resignations,  and 
infeflments  to  follow  thereupon,  and  haill  lands  and  others 
thereby  disponed,  with  the  pertinents,  together  with  the  teind- 
sheaves,  and  parsonage-teinds  of  the  said  haill  lands  to  be 
good,  valid,  and  sufficient  to  the  said  Francis  Sinclair  and  his 
foresaids,  heritably  and  irredeemably." 

Lord  Glenorchy  further  bound  himself  "  to  warrant,  free,  and 
relieve  the  said  Francis  Sinclair  and  his  foresaids,  of  and  from 
all  future  augmentation  of  minister's  stipends  and  burden  upon 


1842. 
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HOR3JB  ^jjg  teinds  of  the  said  haill  lands,  whether  by  augmentation, 
Bekadalbane's  new  erection  of  parishes,  or  additional  stipends,  and  that  as 
well  of  all  years  and  terms  bygone,  as  in  all  time  coming." 

In  1717,  the  said  Francis  Sinclair  disponed  the  said  lands 
and  teinds  of  Sybsterwick  to  John  Sinclair  of  Barrock,  and 
assigned  to  him  the  said  contract  of  sale  1715.  The  clause 
assigning  the  writs  and  evidents  specially  assigned,  "  As  also 
in  and  to  a  contract  of  vendition  passed  by  the  said  Lord  John 
Glenorchy  and  me,  bearing  date  28th  March  and  20th  April 
1715  years,  and  in  and  to  the  procuratory  of  resignation,  clause 
of  absolute  warrandice,  obligement  for  transuming  the  writs 
relating  to  the  said  lands  and  haill  other  clauses  and  oblige- 
ments  therein  contained,  conceived  in  my  favour,  with  all  that 
has  followed  or  may  follow  thereupon  ;  and  all  these  writs, 
particularly  and  generally  above  assigned,  allenarly  in  so  far  as 
may  concern  or  be  extended  to  the  said  John  Sinclair  and  his 
foresaids,  their  security  of  the  lands,  teinds,  and  others  hereby 
conveyed,  and  haill  parts,  pendicles,  privileges,  arid  universal 
pertinents  thereof  hereby  disponed,  and  no  farther." 

John  Sinclair  of  Barrock  was  succeeded  in  the  said  lands 
and  teinds  by  his  eldest  son  Alexander,  who,  in  1744,  was 
served  nearest  and  lawfiil  heir  to  him.  By  this  service  Alex- 
ander acquired  right  to  the  unexecuted  procuratory  of  resigna- 
tion in  the  disposition  1715,  contained  in  the  contract  of  sale 
between  Lord  Glenorchy  and  Francis  Sinclair  of  Stirkoke,  and 
also  to  the  disposition  1717  by  him  to  his  father. 

In  1 750,  in  virtue  of  the  said  procuratory,  he  expede  a  Crown 
charter,  on  which  he  was  infeft. 

He  afterwards,  in  1769,  disponed  the  said  lands  and  perti- 
nents to  his  younger  brother  John,  but  this  disposition  was  not 
produced.  John  also  disponed  the  said  lands  to  Thomas  Dun- 
bar of  Westfield,  but  this  disposition  also  was  not  produced. 

In  1 796,  the  lands  were  sold  at  a  judicial  sale  to  David  Brodie, 
who,  in  1797,  expede  a  charter  of  confirmation  and  sale,  on 
which  infeftment  followed  in  the  same  year.  By  this  charter, 
the  disposition  1769  by  Alexander  Sinclair  to  John  Sinclair, 
and  the  one  by  John  Sinclair  to  Thomas  Dunbar,  were  con- 
firmed. 

In  1818,  David  Brodie  conveyed  the  lands  to  trustees,  and 
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assigned  them  "  in  and  to  the  whole  writs  and  evidents,  rights,      ^^^^* 
titles,  and  securities  of  the  said  lands  and  others,  made  and  BiwADALBAini'a 

granted  in  favour  of  me,  my  predecessors  and  authors,  and      * 

whole  claims  therein  contained,  with  all  that  is  competent  to       ^®*^' 
follow  thereupon  for  ever  surrogating  and  substituting  them  in 
my  full  right  of  the  premises  for  ever." 

In  1824,  the  said  trustees  conveyed  the  lands  to  the  pursuer, 
and  assigned  to  him  "  the  whole  writs  and  evidents,  rights,  titles, 
and  securities  of  the  said  lands,  teinds,  and  others,  as  made  to 
and  in  favour  of  the  acquirers,  and  their  authors  and  predeces- 
sors, and  whole  claims  therein  contained,  with  all  that  had  fol- 
lowed or  might  be  competent  to  follow  thereoiu" 

In  1828,  the  pursuer,  as  proprietor  of  the  lands  of  Sybsterwick, 
and  as  in  right  of  the  clause  of  warrandice  in  the  contract  1 715, 
brought  an  action  against  the  late  Marquis  of  Breadalbane,  as 
representing  Lord  Glenorchy,  concluding  to  have  it  declared 
that  the  Marquis  was  "  bound  and  obliged  to  free  and  relieve 
the  pursuer,  and  his  lands  and  teinds  of  Sybsterwick,  of  all 
payments  of  stipend  beyond  the  stipulated  amount,  and  to  have 
him  ordained  to  make  payment  of  the  whole  sums  whic*h  he 
or  his  authors  had  paid  over  and  above  that  amount."  In 
defence  it  was  pleaded,  that  the  clause  of  warrandice  in  the 
contract  of  1715,  had  not  been  transmitted  to  the  pursuer,  and 
that  therefore  he  had  no  title  to  found  upon  it 

Pleaded  for  the  Pursuer, — The  obligation  in  question  was  auoitmintpor 
duly  transmitted  from  Francis  Sinclair  to  John  Sinclair  of  Bar-   °^^^*^' 
rock,  in  1717.    The  contract  of  1715,  is  specially  made  over  to 
the  disponee.     If,  therefore,  the  disponee  had  express  right  to 
the  deed  of  1715,  it  cannot  be  maintained  that  he  had  no  right 
to  the  obligation  of  warrandice  against  augmentations.     That 
obligation  of  warrandice  forms  a  part  of  the  deed  1715,  and  is 
not  excepted  from  the  conveyance  in  1717.     The  circumstance 
of  the  disponer  superadding  his  own  personal  obligation  of  war- 
randice against  augmentation,  cannot  extinguish  the  previous 
obligation  of  Lord  Glenorchy.     It  was  the  reliance  which  the 
disponer  placed  upon  Lord  Glenorchy's  obligation,  as  being 
effectual  for  the  relief  both  of  himself  and  the  disponee,  that  indu- 
ced hira  to  superadd  his  own  personal  obligation.     There  is  no 
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Horse      ground  for  inferring  that  the  obligation  of  warrandice  against 
Bbiudalbamk'8  augmentations  undertaken  by  Lord  Glenorchy,  was  excepted 

from  the  conveyance  of  1717.     That  deed  specially  and  nami- 

^^^'       ncUim  makes  over  to  the  disponee  the  deed  1715,  with  all  the 
clauses  which  it  contains. 

If,  then,  the  obligation  in  question  was  carried  by  the  dispo- 
sition in  1717,  the  next  question  is,  whether  there  is  any  good 
objection  to  the  subsequent  parts  of  the  progress  ?  It  is  true 
that  in  the  subsequent  transmissions,  the  deed  of  1715  is  not 
specially  conveyed.  But  in  each  of  these  transmissions  there  is 
a  full  conveyance  of  the  whole  writs  and  evidents  of  and  con- 
cerning the  lands  and  teinds  in  question.  A  right  to  warran* 
dice  passes  along  with  the  subject  warranted  as  a  natural 
consequence  thereof,  either  special  or  general.  But  if  the  dis- 
position expressly  assign  to  the  disponee  the  writs  and  evidents 
relating  to  subjects  warranted,  the  transmission  of  the  warran- 
dice is  unquestionable.  When  a  disponee  divests  himself  of  the 
subject  warranted,  he  is  held  at  the  same  time  to  divest  himself 
of  his  right  to  sue  upon  the  obligation  of  warrandice.  When 
he  divests  himself  of  the  subject  warranted,  the  obligation  of 
warrandice  is  no  longer  of  any  use  to  him.  The  disponee  of 
the  subject  warranted  is  the  only  person  to  whom  the  obligation 
of  warrandice  can  be  of  any  use.  The  right  to  sue  upon  the 
warrandice  accrues,  therefore,  as  a  natm*al  consequence  of  the 
right  to  the  subject  disponed.  But  even  if  the  right  to  an 
obligation  of  warrandice  did  not  pass  as  an  accessory  to  the 
subject  warranted  without  any  assignation  whatever,  still  the 
right  to  such  an  obligation  is  effectually  transmitted  by  a  dispo- 
sition to  the  subject  warranted,  containing  a  general  assigna- 
tion to  writs  and  evidents. 

The  lands  and  teinds  were  conveyed  by  Lord  Glenorchy  to 
Francis  Sinclair,  his  heirs  and  successors  whatsoever.  The 
obligation  of  warrandice  is  to  relieve  Francis  Sinclair  and  his 
foresaids  from  all  future  augmentations  of  stipend.  The  obli- 
gation of  warrandice,  therefore,  is  granted  in  favour  of  the 
same  persons  to  whom  the  lands  and  teinds  were  conveyed. 
To  entitle  the  pursuer,  therefore,  to  the  benefit  of  the  clause  in 
question,  it  would  be  sufficient  for  him  to  show  that  he  is  the 
holder  of  the  lands  and  teinds  to  which  the  obligation*  relates. 
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But  the  same  titles  which  convey  the  lands  and  teinds  convey      Hoeki 
also,  in  the  most  comprehensive  terms,  the  whole  writs  and  Bbkadalbaki's 
evidents  concerning  them.     It  is  not  pretended  that  Francis     ^"""^ 
Sinclair,  in  1717,  when  he  conveyed  the  lands  and  teinds  to        ^^^^^ 
one  party,  conveyed  the  right  to  the  obligation  in  question  to 
another  party.     If  it  is  not  held  to  be  conveyed  by  the  dispo- 
sition of  1717,  then   it  must  be  held  that  that   disposition 
operated  as  a  discharge  of  the  obligation  itself.     But  Lord 
Gleuorchy  was  not  a  party  to  the  disposition,  and  the  disposi- 
tion contains  no  expression  which  can  possibly  be  construed 
into  an  intention  on  the  part  of  the  disponer  to  liberate  Lord 
Glenorchy  from  that  obligation. 

It  is  said  that  the  obligation  in  question  is  a  mere  personal 
obligation,  and  that  a  general  assignation  of  writs  and  evidents 
would  not  carry  a  personal  obligation  for  a  sum  of  money  not 
having  reference  to  the  particular  lands  and  teinds  conveyed. 
But  the  obligation  of  warrandice  in  question  has  most  express 
reference  to  the  lands  and  teinds  conveyed.  The  case,  there- 
fore, of  an  obligation  for  a  sum  of  money  quite  distinct  from 
the  conveyance  of  the  lands  and  teinds,  is  not  a  case  in  point. 
The  present  case  is  one  of  warrandice,  and  it  is  submitted 
that  an  obligation  of  warrandice  must  be  held  to  be  conveyed 
along  with  the  subject  warranted,  more  especially  where  the 
disposition  contains  an  assignation  of  the  whole  wnta  and  evi- 
dents relative  to  the  subject  conveyed. 

Pleaded  for  the  Defender. — The  contract  of  1715  is  men- arqument  poe 
tioned  in  the  progress  of  titles  in  one  instance  only.  That  "^'***' 
instance  occurs  in  the  disposition  1717,  by  Francis  Sinclair  to 
John  Sinclair.  The  warrandice  by  Lord  Glenorchy  against 
augmentation  of  stipend  is  not  expressly  assigned,  and  there  is 
express  warrandice  against  such  augmentation  by  Francis  Sin- 
clair, Lord  Glenorchy's  disponee.  The  want  of  a  special  con- 
veyance of  that  warrandice  is  of  itself  fatal  to  its  transmission. 
It  is  admitted  that  the  contract  of  1715  was  assigned,  but  the 
inference  deduced  from  this,  that  the  obligation  of  warrandice 
in  question  was  therefore  assigned,  is  unsound.  The  obligation 
of  warrandice  is  a  mere  personal  obligation  on  the  grantor  of 
it.     It  relates  to  certain  lands,  but  it  does  not  form  a  necessary 
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HoRNB      pai-t  of  the  title  to  these  lands.     It  might  have  been  constituted 
Bekadalbaki's  separately  from  the  disposition  of  the  lands.     It  is  not  an  ordi- 

'     nary  but  a  most  unusual  provision,  because  a  personal  obhga- 

^^^*  tion  is  undertaken  to  relieve  the  disponee  from  a  portion  of 
those  burdens  to  which  the  lands  and  teinds  were  by  law  sub- 
ject. The  assignation  of  the  contract  1715,  conveys  to  the 
disponee  those  parts  of  that  deed  which  were  necessary  to 
complete  his  feudal  interest.  The  usual  warrandice  of  the 
lands  against  burdens  anterior  to  the  entry  would  also  be 
carried  by  it. 

An  assignation  of  writs  is  subservient  to  the  main  object 
of  the  conveyance  in  which  it  is  found.  The  object  of  the  dis- 
position of  1717,  was  to  give  to  the  disponee  a  right  to  the 
lands  conveyed.  The  object  of  the  relative  assignation  of  the 
contract  1 715,  was  to  vest  in  the  disponee  the  unexecuted  pro- 
curatory  of  resignation  contained  in  that  deed,  whereby  the 
right  disponed  to  him  might  be  feudalized.  Anything  beyond 
this  was  out  of  the  ordinary  scope  of  such  an  instrument ;  and 
the  presumption  of  law  is,  that  only  the  usual  provisions  neces- 
sary to  support  the  right  conveyed  in  the  dispositive  clause  are 
carried  by  the  common  assigning  words  of  conveyancing.  This 
presumption  can  be  elided  only  by  expressly  specifying  the 
extraordinary  right  intended  to  be  carried. 

The  contract  of  1715,  is  not  mentioned  in  the  subsequent 
part  of  the  progress  of  the  title.  The  contract  itself  not  being 
mentioned,  the  personal  obligation  of  warrandice  in  question, 
and  which  formed  no  part  of  the  title  to  the  lands,  cannot  be 
held  to  be  conveyed.  This  being  the  case,  the  common  clause 
of  style  as  to  writs  and  evidents  cannot  be  held  to  be  sufficient 
to  transmit  the  personal  obligation  of  warrandice  contained  in 
the  contract  of  1715.  That  clause  is  subordinate  to  the  dispo* 
sitive  part  of  the  deed  It  carries  only  what  has  reference  to 
that  part,  what  is  necessary  for  the  completion  or  defence  of 
the  right  given  by  that  clause.  It  does  not  and  cannot  carry 
peculiar  and  unusual  provisions  not  connected  with  the  feudal 
right  conveyed. 

The  obligation  in  question  is  personal,  and  has  no  proper  con- 
nexion with  the  title  to  the  lands.  It  is  an  obligation  for  money, 
contingent  as  to  time  and  amount  on  the  amount  of  stipend  alio- 
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cated  on  the  pursuer^s  lands  and  teinds.  But  it  does  not  relate  to      **®*"* 
these  lands  and  teinds  themselves.    One  party  becomes  bound  to  Bb»ai)albai«'s 
pay  another  the  amount  of  any  charges  to  be  imposed  upon  his        ^^™^ 
lands.    This  is  merely  a  personal  obligation  for  money.   Its  na-       ^^^' 
ture  is  not  altered  by  its  being  made  with  reference  to  lands, 
or  even  by  its  being  included  in  the  title  of  the  lands.   That  does 
not  make  it  partake  more  of  real  qualities  than  it  did  at  first, 
and  does  not  constitute  it  any  part  of  the  title  of  the  estate. 

If  a  personal  obligation  for  money  had  been  constituted  in 
the  contract  of  1715,  not  bearing  to  be  granted  in  reference  to 
the  lands  or  teinds  conveyed,  a  general  assignation  6f  the  writs 
and  evidents  would  not  pass  that  obligation.  The  reason  of  this 
is,  that  the  subject  of  the  disposition  to  which  the  assignation  was 
subsidiary,  was  the  lands,  and  the  lands  only.  The  affirmative 
of  this  proposition  must  be  maintained  by  the  pursuer,  other- 
wise he  must  relinquish  the  personal  obligation  in  question. 

Lord  Mackenzie,  Ordinary,  sustained  the  title  of  the  pur- 
suer, and  found  "  That  the  defender  was  bound  to  relieve  the  interlocutor  of 
pursuer,  and  his  lands  and  teinds  of  Sybster,  of  all  payments  of  not.  12^  i838^' 
stipend  beyond  the  amounts  of  £29,  2s.  8d.  Scots  money,  and 
two  bolls  victual." 

The  defender  having  reclaimed,  the  Court  pronounced  the  peS°3ri834. 
following  interlocutor  : — "  The  Lords  having  advised  the  cause, 
and  heard  counsel  for  the  parties ;  adhere  to  the  interlocutor  of 
the  Lord  Ordinary  submitted  to  review,  in  so  far  as  to  find,  that 
the  obligation  of  warrandice  in  the  contract  of  1715  Hbelled 
upon,  is  effectual  to  relieve  from  all  future  augmentations  of 
stipend,  and  that  it  has  been  duly  transmitted  to  the  pursuer  : 
Therefore,  and  to  this  effect,  sustain  the  pursuer's  title,  and 
decern." 

This  judgment  having  been  appealed — It  was  "  Ordered  and  ^    ^^'^-  ^ 

,        ,     ?  1  1  .lit  1  •  1    oi  -  Journals  of  the 

adjudged,  that  the  case  be  remitted  back  to  the  said  Second  House  of  Lords. 
Division  of  the  Court  of  Session  in  Scotland,  to  consider  and  ^  ' 
state  their  opinion  how  far  the  obligation  of  warrandice,  under 
the  contract  of  1715,  mentioned  in  the  Appeals,  has  been  duly 
transmitted  to  the  pursuer;  and  this  House  does  not  think  fit 
to  pronounce  any  judgment  upon  the  said  Appeals,  until  the 
said  Second  Division  of  the  Court  of  Session  shall  have  given 
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HoR!»i      their  opinion  upon  the  matter  hereby  referred  to  their  consider- 
Brradalbank's  ation,  according  to  the  direction  of  this  order." 

TRU8TMM.  Cases  were  ordered  on  the  questions  contained  in  the  remit ; 
juDOMKOT  ON  *"^  *^^  following  interlocutor  was  thereafter  pronounced  :— 
Remit,  "  The  Lords  havinff  resumed  consideration  of  the  petition  of 

Jaii   2i)   1841      ^  * 

William  Home,  Esq.  of  Scouthel,  to  apply  the  remit  from  the 
House  of  Lords  in  the  Appeal  of  the  trustees  and  executors  of 
the  deceased  John  Marquis  of  Breadalbane,  and  in  the  cross  ap- 
peal of  the  said  William  Home,  dated  May  7, 1840,  with  revised 
cases  for  the  parties  formerly  ordered,  and  having  special  regard 
to  the  terms  of  the  foresaid  remit,  requiring  this  Court — *  To 
consider  and  state  their  opinion  how  far  the  obligation  of  war- 
randice, under  the  contract  of  1715,  mentioned  in  the  Appeals, 
has  been  duly  transmitted  to  the  pursuer,  the  foresaid  William 
Home,'  state  and  declare  their  opinion  aa  follows ;  namely,— 
That  the  obUgation  of  warrandice  expressed  in  the  said  contract 
of  date  the  28th  day  of  March  1 715,  in  so  &r  as  the  same  relates 
to  the  lands  called  Sybsterwick,  or  Subbuster,  and  the  teinds 
thereof;  which  lands  and  teinds,  together  with  the  said  con- 
tract, and  all  the  obligements  therein  expressed,  were  conveyed 
by  disposition  of  date  the  6th  day  of  Febraary  1717,  by  Francis 
Sinclair  to  John  Sinclair,  has  been  duly  transmitted  by  the  se- 
veral conveyances  set  forth  in  the  record  and  the  revised  cases 
for  the  parties,  to  the  pursuer,  the  said  William  Home.  But  that 
the  saidobhgation  of  warrandice  in  the  said  contract  of  1715, 
in  so  far  as  the  same  relates,  or  purports  to  relate,  to  the  lands 
called  Wedderclett  and  Hauster,  and  the  teinds  thereof ;  whidi 
lands  and  teinds  were,  by  the  said  Francis  Sinclair,  by  a  dispo- 
sition bearing  date  the  18th  day  of  May  1710,  disponed  to 
George  Sinclair,  has  not,  by  virtue,  of  the  deeds  and  documents, 
founded  on  in  this  process,  been  duly  transmitted  to  the  pur- 
suer, the  said  William  Home/' 
Opinions.  Lqrd  MoNCREiFF  observed, — "  I  think  that  there  was  ground 
for  the  remit.  The  point'  even  as  to  Sybsterwick  is  not  so 
clear  to  my  mind  as  it  seems  to  have  been  thought.  But  as  to 
^  the  other  lands,  I  think  it  more  than  doubtful.  As  to  Sybster- 
wick, I  think,  on  the  whole,  that  the  right  in  Lord  Breadalbane's 
special  warrandice  has  been  effectually  transmitted  to  Mr.  Home. 
We  must  hold  the  obligation  itself  to  be  clear.     It  is  in  the 
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contract  of  1715,  which  conveys  the  lands  and  teinds  of  Syb-      Hobh» 
sterwick  to  Francis  Sinclair.     It  includes  the  lands  and  teinds  brbadalbanb^s 
of  Wedderclett  and  Haiister.    But  lay  that  aside  at  present.     Tbowks. 
By  the  disposition  1 71 7,  Francis  Sinclair  conveyed  Sybsterwick,       ^^^ 
with  the  teinds,  to  John  Sinclair  of  Barrock.     The  transmission 
of  the  special  obligation  of  warrandice  to  Barrock  does  not 
depend  on  general  clauses  of  writs  and  ^evidents.     It  is  in  ex- 
press words  assigned,  as  held  by  the  contract  1715,  previously 
executed.     True,  there  is  a  qualification,  4n  so  far  as  the  writs 
may  extend  to  the  disponee's  security  of  the  lands  and  teinds 
conveyed,  hail  parts,  pendicles,  privileges,  and  universal  perti- 
nents thereof.^     I  admit  that  it  is  a  fair  question,  whether  this 
restrains  the  use  to  be  made  of  the  writs  assigned,  to  the  sup- 
port of  the  conveyance  of  the  heritable  right  to  the  teinds. 
And,  to  be  sure,  the  special  warrandice  against  augmentations 
of  stipend  is  not  necessary  to  that  effect,  but  quite  a  distinct 
thing.     But  then  the  deed  1717,  in  specially  assigning  the  con- 
tract 1715,  and  the  procuratory,  does  so  with  all  the  obligements 
contained  therein ;  and  it  cannot  be  doubted  that  the  obliga- 
tion of  reUef  from  augmentations  was  one  of  the  privileges  and 
pertinents  of  the  teinds,  which  then  stood  in  the  person  of 
Francis.     To  suppose  that  in  specially  conveying  such  a  con- 
tract and  procuratory,  he  did  not  assign  the  obligation  distinctly 
expressed  in  both,  for  securing  the  freedom  of  the  lands  and 
teinds  from  future  augmentations,  would,  in  my  apprehension, 
be  to  nullify  the  express  assignment  of  the  contract  altogether, 
and  to  go  against  the  plain  meaning  of  the  deed  1717.    There- 
fore, I  tiiink  it  clear,  that  the  right  was  effectually  assigned  to 
John  Sinclair ;  and  I  do  not  understand  that  the  House  of  Lords 
doubted  this.     I  should   not  think  it  at  all  conclusive  that 
Francis  Sinclair  bound  himself  in  a  similar  warrandice.     That 
may  cut  both  ways.     He  might  hold  the  obligation  for  his  own 
relief,  while,  without  assigning  it,  he  bound  himself. 

'<  The  more  difficult  question  is,  whether  the  right  has  been 
transmitted  from  Francis,  through  the  intermediate  parties,  to 
Mr.  Home  1  I  incline  to  think  that  it  has.  The  title  to  this 
contract  1715  being  once  vested  in  John  Sinclair  by  express 
conveyance  in  1717,  I  think  that  it  constituted  one  of  the  title- 
deeds  of  the  lands  and  teinds,  as  they  stood  in  him  ;  and  so 
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HoBKK       that,  accoriliiig  to  the  doctrine  of  Erskiue,  it  must  be  held  to 

BebadIlbawe's  have  passed  at  least  by  the  general  clause  of  assignation  of  writs 

TBU8TBIM.     ^^^  evidents,  in  the  subsequent  dispositions.     That  passage,  no 

1842.  doubt,  relates  generally  to  clauses  of  warrandice  of  the  title  of 
property  of  subjects  conveyed.  But  once  it  is  held,  that  this 
right  of  relief  for  the  protection  of  the  lands  and  teinds  against 
eviction  of  the  fruits  thereof,  by  augmentation  of  stipend  to  the 
minister,  was  vested  in  John  Sinclair,  it  seems  to  follow,  that 
the  conveyance  by  him  of  the  lands  and  teinds,  with  all  perti- 
nents and  privileges,  as  I  must  presume,  though  the  deeds 
should  have  been  produced,  and  all  the  subsequent  transmis- 
sions, carried  that  contract  1715,  and  all  the  obligations  therein 
expressed,  by  virtue  of  that  conveyance,  and  the  general  assign- 
ment of  the  writs  and  evidents  for  the  support  and  protection 
thereof. 

"  The  case  of  Graham  v.  Don,  Dec.  15,  1814,  is  the  material 
authority  against  this.  But  I  am  inclined  to  think  that  there  is 
a  distinction,  though  I  feel  it  to  be  narrower  and  more  difficult 
than  the  pursuer  argues.  A  tack  of  teinds  is  a  separate  title  of 
property  from  an  heritable  right ;  and,  therefore,  as  Lord  Glenlee 
explained,  in  the  case  of  Anstruther,  it  was  held  in  Graham's 
case  not  to  pass  in  a  question  of  entail,  by  a  general  convey- 
ance of  writs  and  evidents  intended  for  the  support  of  a  dif- 
ferent title.  I  certainly  hold  an  obligation  of  warrandice 
against  future  augmentations  to  be  in  itself  a  separate  right 
from  the  right  to  teinds.  But  as,  from  its  nature,  it  can  only 
be  useful,  to  the  proprietor  of  the  lands  or  the  teinds,  I  think 
that,  w^hen  it  does  stand  vested  in  the  disponer  of  the  lands  and 
teinds  at  the  date  of  a  sale,  it  must  be  considered  as  one  of  the 
pertinents  or  privileges  thereof,  and  therefore  may  be  presumed 
to  pass  by  the  general  assignment  of  writs  for  the  support  of  the 
whole  title.'' 
juDOMicKT.  The  case  then  returned  to  the  House  of  Lords,  when  it  was 

Ho^^of  L^iJ^  ^  Ordered  and  adjudged,  That  the  interlocutor,  in  so  far  as  cora- 
Feb.2i,  ib42.  plained  of  in  the  original  Appeal,  be  reversed  :   That  the  de- 
fences stating  objections  to  the  title  of  the  respondent  in  the 
said  original  Appeal  be  sustained  :  And  that  the  action  to  which 
the  Appeals  relate,  be  dismissed,  with  costs." 

opiKioKs.        Lord  Cottenham  observed, — "  My  Lords,  when  this  case  was 
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before  your  Lordships  in  the  year  1840,  I  then  stated,  that  as      Hoaxa 
to  two  of  the  parcels  of  which  the  estate  consisted,  I  considered  BB«ADALBAj«'i 
that  what  had  been  urged  was  quite  conclusive ;  namely,  that      ^^^^' 
the  pursuer,  with  respect  to  those  two  portions  of  the  estate,       ^^'* 
had  clearly  not  a  right  to  connect  himself  with  the  warrandice 
so  as  to  sue  for  those  portions  of  the  estate  ;  and  I  am  repre- 
sented to  have  said,  which  I  have  no  doubt  is  correct,  *  what  Sir 
William  Follett  has  stated,  disposed  of  two  of  the  estates,  Wed- 
derclett  and  Houster ;  and,  regarding  Sybster,  the  pursuer  must 
shew  that  he  is  entitled  to  the  benefit  of  the  covenant  of  1715, 
by  being  assigned  into  it/    I  then  stated,  that  I  did  not  see 
from  the  deeds  printed,  that  he  had  been  so  assigned  to  it. 

"  Under  these  circumstances,  my  Lords,  entertaining  and  ex- 
pressing a  very  clear  opinion  as  to  two  portions  of  the  estate, 
and  being  without  any  information  as  to  the  third  portion  of  the 
estate,  so  as  to  see  in  what  manner  the  pursuer  connected  him- 
self with  the  rehef  which  he  sought,  a  remit  was  made  to  the 
Court  of  Session,  and  that  remit  was  for  the  Court  of  Session 
'  to  consider  and  state  their  opinion  how  far  the  obligation  of 
warrandice,  under  the  contract  of  1715,  mentioned  in  the 
appeals,  has  been  duly  transmitted  to  the  pursuer/ 

"  When  the  case  came  before  the  Court  of  Session  upon  this 
point,  the  matter  being  sent  without  any  distinction  as  to  the 
different  parcels,  they  having  in  the  first  instance  been  of 
opinion  that  the  pursuer  was  entitled  to  the  remedies  he  claimed 
as  to  all  three  portions  of  the  estate,  it  appears  to  have  been 
ultimately  the  unanimous  opinion  of  all  the  learned  Judges, 
(the  Lord  Justice-Clerk,  having,  in  the  first  instance,  stated  a 
contrary  opinion,  but  afterwards  yielding  to  the  arguments  of 
the  other  Judges,)  that  as  to  those  two  portions  of  the  estate 
upon  which  this  House  was  satisfied  upon  the  argument  of  the 
case  when  it  was  before  them,  there  was  no  title  whatever  in 
the  pursuer  to  raise  the  question  as  to  the  warrandice.  The 
third  remained  for  their  consideration,  and  with  respect  to  the 
third,  the  opinion  of  the  Court  of  Session  was,  that  the  pursuer 
had  succeeded  in  so  connecting  himself  with  the  warrandice,  as 
to  entitle  him  to  sue  upon  it,  and  that  the  defenders  were  liable 
upon  it. 

*"  Upon  that  latter  part  of  the  case,  therefore,  it  now  comes 

E 
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HoRNK      under  your  Lordships'  consideration.     For  though  the  question 
Bbbadalbanb'b  has  again  been  raised  at  the  bar,  with  respect  to  the  other  two 
TausTBM.    pQrtJQng  Qf  lY^Q  estate,  I  have  seen  nothing  whatever  to  alter  the 
1842.       opinion  which  I  submitted  to  your  Lordships  before,  that  the 
pursuer's  case  has  entirely  failed  with  respect  to  those  two  por- 
tions of  the  estate.     That  impression  certainly  is  strengthened 
by  the  unanimous  opinion  of  the  Court  below,  that  that  was  the 
right  construction  to  be  put  upon  the  transaction,  with  respect 
to  those  two  portions  of  the  estate. 

"When  the  case  came  before  the  Comi;  of  Session  again, 
upon  that  portion  of  the  estate  upon  which  they  reported,  that 
they  thought  the  pursuer  was  entitled  to  the  benefit  of  this 
warrandice,  it  appeared,  that  there  had  been  no  document  what- 
ever produced  to  the  Court  at  the  original  hearing  affecting  the 
pursuer's  title  at  all ;  and  I  wUl  refer  your  Lordships  to  the 
statement  upon  the  summons,  that  it  may  be  seen  in  what  way 
it  was  that  the  pursuer  stated  his  case,  as  to  the  mode  in  which 
his  title  had  been  communicated  to  him.     He  stated,  *  that  the 
said  John  Sinclair  of  Barrock  was  succeeded  in  the  said  lands 
and  teinds  of  Sybster,' — that  is  the  portion  of  the  estate  now  in 
question, — 'by  his  eldest  son,  Alexander  Sinclair  of  Barrock, 
who  afterwards  disponed  them  to  his  younger  brother,  John 
Sinclair  of  Sybster.     That  the  said  John  Sinclair  of  Sybster,  in 
1769,  disposed  them  with  the  writs  and  evidents,  and  whole 
tenor  and  effect  thereof,  to   Thomas  Dunbar  of  Westfield.' 
Through  Thomas  Dunbar,  the  pursuer  claims.     With  respect, 
therefore,  to  the  transmission  of  that  property  from  Alexander 
to  John,  the  statement  is  merely,  that  Alexander  afterwards 
disponed  it  to  his  younger  brother  John,  and  that  John  after- 
wards disponed  it  to  Dunbar.      Then  the  transmission  from 
Alexander  to  John,  is  merely  stated  as  a  transmission  of  the 
estate. 

"  When  the  case  came  to  be  investigated  in  the  Court  of 
Session,  up  to  the  moment  the  learned  Judges  delivered  their 
opinion,  no  document  whatever  had  been  produced.  It  did  not 
appear  in  what  manner,  by  what  instrument,  by  what  means, 
the  title  to  the  property  had  been  transmitted  from  Alexander 
to  John,  or  from  John  to  Dunbar  ;  and  the  opinions  of  the 
learned  Judges  were  pronounced  in  the  absence  of  any  such 
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documents.     Before,  however,  the  interlocutor  was  finally  pro-      Horke 
nounced,  it  was  suggested,  that  the  deeds  themselves  had  not  BaEADALBAj«'( 
been  produced,  and  the  pursuer  was  undoubtedly  treated  with      ^^^^' 
every  possible  indulgence,  so  as  to  give  him  every  opportunity        ^^*^' 
that  he  possibly  could  have,  for  making  good  his  case,  if  case  he 
had  to  make  good ;  because,  in  that  stage  of  the  proceeding, 
the  farther  consideration  was  stayed  in  order  to  enable  him  to 
produce  the  instruments  under  which  he  claimed. 

"  The  party  claimed  the  production  particularly  of  a  disposi- 
tion by  Alexander  Sinclair  to  John  Sinclair,  dated  the  22d  of 
August,  1769,  and  a  disposition  by  John  Sinclair  to  Thomas 
Dunbar,  of  the  6th  of  December,  1768.  Those  two  deeds,  sup- 
posing that  this  warrandice  had  been  properly  communicated  to 
Alexander,  would  have  shewn  the  mode  in  which  it  had  passed 
from  Alexander  to  John  Sinclair,  and  from  John  Sinclair  to 
Dunbar.  But,  my  Lords,  those  documents  were  not  produced, 
and  nothing  was  produced  but  an  instrument  of  sasine,  corre- 
sponding with  these  transactions  as  to  the  transfer  of  the  pro- 
perty from  one  to  the  dthev,  the  instrument  of  sasine  being 
totally  silent  as  to  this  warrandice,  taking  no  notice  of  it  what- 
ever, and  professing  to  be  merely  a  transfer  of  the  land  and 
teinds,  with  the  parts,  pendicles,  and  appurtenances  to  the  said 
land  whatsoever. 

"  The  question  then  will  be,  and  the  only  question  now  for 
the  consideration  of  your  Lordships,  whether,  in  that  state  of 
the  evidence  of  the  pursuer's  title,  it  is  possible  to  consider  that 
he  has  made  out  his  right,  not  as  against  the  defender,  to  the 
benefit  of  this  warrandice,  which  was  the  question  discussed  in 
the  Court  below,  in  the  first  instance;  but  the  prehminary 
question  which  is  to  be  decided,  is,  whether  he  has  so  con- 
nected himself  with  the  warrandice,  or  contract  rather, — ^for 
warrandice  appears  to  me  to  be  a  term  very  inappropriately 
applied  to  the  subject-matter  of  the  present  discussion, — whether 
he  has  so  connected  himself  with  this  contract  sa  to  entitle  him 
to  sue  upon  it. 

"  The  attempt  at  the  bar  was,  to  shew  the  mere  possession  of 
the  lands  carried  with  it  a  right  to  the  benefit  of  this  contract. 
Now  if  your  Lordships  call  to  mind  what  the  nature  of  this 
contract  is,  and  what  right  it  is  that  the  plaintiff  claims  in  re- 
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HoBHi  spect  of  this  contract,  I  think  your  Lordships  will  be  of  opinion, 
Brkadalbane's  that  it  is  a  very  diflFerent  thing  indeed  from  what  is  ordinarily 
understood  by  the  term  *  warrandice/  or  *  warranty'  according 
to  the  term  used  in  the  English  law.  It  is  a  sale  by  one  party 
to  another  of  the  teinds  or  tithes  of  the  parish  ;  according  to 
the  law  of  Scotland,  that  being  a  property  in  individuals,  but 
always  subject  to  be  diminished  by  a  portion  of  it  being  assigned 
by  the  legitimate  authority,  to  the  support  of  the  minister  of 
the  parish — not  as  in  this  country,  where  the  minister  of  the 
parish  has  the  whole  tithes — but  the  tithes  being  in  the  hands 
of  individuals  subject  only  to  have  a  portion  of  them  taken  by  the 
competent  authority  for  the  purpose  of  increasing  the  stipend 
of  the  minister.  What,  therefore,  the  one  purchases  from  the 
other,  is  the  teinds  of  the  parish  ;  the  teinds  of  that  parish 
being,  like  all  other  teinds,  subject  to  this  liability  to  be  dimin- 
ished in  the  hands  of  the  individual,  by  being  taken  for  the 
purpose  of  adding  to  the  stipend  of  the  minister.  But  the  title 
to  the  teinds  is  not  affected  by  the  augmentation  ;  the  enjoy- 
ment of  them  is  diminished,  by  a  par#  of  them  being  taken  by 
legitimate  authority  for  that  purpose.  But  there  may  be  a  per- 
fectly good  title  to  the  teinds  ;  the  title  may  be  free  from  all 
objection,  although  a  large  portion,  or  the  whole,  may  be  taken 
for  the  purpose  of  being  added  to  the  minister's  stipend. 

"  The  nature  of  this  contract  was  this, — The  party  selling 
says,  I  sell  you  the  teinds  of  this  parish  ;  the  minister  s  stipend 
is  now  a  certain  amount,  and  I  enter  into^a  contract  with  you 
to  indemnify  you  in  the  event  of  the  minister  s  stipend  being 
increased,  so  that  the  subject-matter  of  your  purchase  shall  be 
thereby  diminished.  In  that  event,  and  under  those  circum- 
stances, I  will  then  undertake  to  repay  to  you,  that  which  you 
may  be  compelled  to  pay  out  of  your  teinds  to  the  minister  of 
the  parish.  What  connexion  has  that  with  warrandice  in  the 
ordinary  sense  of  the  term  1  It  is  a  contract  perfectly  colla- 
teral to  the  subject-matter  of  the  sale.  It  is  a  contract  that, 
in  a  particular  event  happening  to  diminish  the  value  of  the 
property  soM,  the  vender  shall  come  in  and  indemnify  the  pur- 
suer against  the  diminution  of  income  sustained  by  the  exercise 
of  that  legitimate  authority,  by  which,  part  of  the  income  arising 
from  the  teinds  may  be  applied  to  the  support  of  the  minister. 
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"  That  such  a  contract  may  be  the  subject  of  assignation,  and       Horke 
may  be  passed  from  one  hand  to  another,  is  not  now  in  dispute.  BRKADALBAm'fl 
The  question  now  in  discussion  is,  whether  the  mere  title  to  the      *^"^"' 
lands,  the  mere  circumstance  of  proving  that  the  individual  now       ^^^ 
invStituting  the  suit,  and  prosecuting  this  claim,  is  in  possession 
of  the  estate,  necessarily  carries  with  it  a  title  to  sue  upon  this 
contract. 

"  One  great  diflBculty  in  the  way  of  the  pursuer  undoubtedly 
is,  that  in  supporting  the  decision  of  the  Court  below,  he  neces- 
sarily must,  upon  this  point,  throw  over  the  reasoning  of  all  the 
Judges,  for  they,  one  and  all,  maintain  the  title  of  the  pursuer, 
not  upon  the  ground  of  his  being  in  possession  of  the  lands,  not 
because  he  has  a  title  to  the  lands  out  of  which  the  teinds  are  to 
arise,  but  upon  the  ground  of  there  being  evidence  of  this  par- 
ticular contract  having  been  assigned  to  the  pursuer,  and  that 
he  connects  himself  by  various  transfers  of  the  property,  or 
transfers  of  the  contract,  with  the  title  of  the  individual  pur- 
chaser with  whom  the  contract  was  entered  into. 

"  The  authorities  cited,  particularly  in  the  judgment  of  Lord 
MoncreiflF,  which  it  is  quite  unnecessary  for  me  therefore  now 
to  repeat  to  your  Lordships,  shew  to  demonstration,  that,  ac- 
cording to  the  law  of  Scotland,  the  right  to  the  benefit  of  con- 
tracts of  this  sort  cannot  be  so  appended  to  the  title  to  the  land, 
as  to  be  the  subject-matter  of  a  suit  merely  in  respect  of  the 
possession  of  the  land. 

"  Then  comes  the  question,  if  it  requires  a  particular  assigna- 
tion of  the  benefit  of  this  contract,  what  evidence  have  we  of 
any  such  assignation  ?  Upon  this  there  is  a  total  absence  of 
all  evidence.  Those  two  deeds,  if  produced,  might  have  con- 
tained evidence  of  such  assignation,  or,  what  is  much  more  pro- 
bable, from  their  not  having  been  produced,  they  might  have 
contained  conclusive  evidence  that  no  such  assignation  was  in- 
tended. What  their  contents  may  be  we  know  not.  They 
have  not  been  produced,  and  if  it  is  necessary  for  the  pursuer 
to  shew  an  assignation  of  this  contract,  he  has  not  produced 
any  document  in  which  it  is  contained.  Unless,  therefore,  it 
belongs  to  the  land,  passes  with  the  land,  and  is  necessarily 
available  for  the  benefit  of  whoever  may  be  in  possession  of  the 
land,  (an  opinion  which  I  apprehend  your  Lordships  will  not 
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HoB^s      entertain,)  then  all  the  authorities  and  all  the  judges  who  have 
Bbbadalbane'8  decided  this  case  are  against  the  title  of  the  pursuer  to  the  re- 

liei  he  prays. 

1842.  u  After  having  fully  considered  this  case,  and  the  reasons 

of  the  learned  Judges,  and  the  evidence  adduced,  I  have  not 
been  able  to  find  any  evidence  upon  which  it  is  possible  to 
adjudicate  in  favour  of  the  pursuer's  right  to  sue  upon  this 
contract.  The  result,  therefore,  in  my  opinion  is,  that  the 
pursuer  has  entirely  failed  to  connect  himself  with  this  contract, 
and  the  question  as  to  the  nature  of  the  contract,  therefore, 
cannot  arise.  After  the  various  opportunities  which  have  been 
given  to  the  pursuer  to  make  out  his  case,  with  ftill  notice  of 
what  was  required,  he  has  entirely  failed  to  do  so  ;  and  what  I 
should  submit  to  your  Lordships,  therefore,  would  be,  that 
your  Lordships  should  now  reverse  the  judgment  of  the  Court 
below — that  instead  of  decreeing  in  favour  of  the  pursuer, 
your  Lordships  should  find  that  the  defences  are  sustained. 
The  party  has  instituted  proceedings  upon  an  alleged  title, 
which  title  he  has  entirely  failed  to  establish.  I  submit  to  your 
Lordships,  that  the  judgment  should  be  in  favour  of  the  de- 
fender in  that  suit,  with  the  costs  of  the  suit." 


III.— SINCLAIR  V.  MARQUIS  OF  BREADALBANE. 

Aug.  14,  1846.  In  1691,  by  a  contract  of  sale,  John  Earl  of  Breadalbane, 
Narrative,  ^ith  conscut  of  John  Lord  Glenorchy,  his  son,  disponed  to 
James  Sinclair,  and  his  heirs-male  ;  whom  failing,  his  heirs 
whatsoever,  and  their  assignees,  the  lands  of  Lybster,  with  the 
parsonage,  teinds,  and  pertinents  of  these  lands.  The  contract 
contained  an  obligation  to  infeft  the  disponee  in  the  said  lands, 
teinds,  and  others,  and  for  that  effect  to  grant  a  valid  and  suf- 
ficient charter,  containing  precept  of  sasine,  with  ample  and  ab- 
solute warrandice  in  manner  therein  mentioned. 

The  contract  also  contained  the  following  clause  : — "  Which 
charter  and  infeftment  shall  bear  and  contain  this  absolute  and 
ample  clause  of  warrandice  following :  Like  as  now  as  if  the 
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said  charter  and  iufefibment  were  already  passed  and  expede  ;  SuvoLAnL 
and  then  as  now,  the  said  noble  Earl,  John  Earl  of  Breadalbane  Beiadalbarm. 
and  John  Lord  Glenorchy,  his  son,  bind  and  oblige  them,  con-  jg^^ 
junctly  and  severally,  their  heirs  and  successors,  to  warrant, 
acquit,  and  defend  the  present  right  and  disposition  charter 
and  infeftment  to  follow  hereupon ;  lands,  teindSy  and  others 
above  disponed^  to  be  sufficient,  free,  safe,  and  sure  to  the  said 
James  Sinclair  and  his  foresaids,  from  all  and  sundry  wards, 
reliefs,  non-entries,  &c.,  bygone  stents,  tdxationsy  impositionSy 
teinds^  duties^  ministers'  stipends^  and  augmentations  thereof^ 
and  generally  from  all  other  perils,  burdens,  dangers,  incum- 
brances, and  grounds  of  eviction  whatever,  as  well  named  as  not 
named,  excepting  as  is  above,  and  after  excepted,  &c.  Declar- 
ing always,  that  the  teind  duties,  ministers'  stipends,  and  aug- 
mentations thereof,  are  nowise  understood  to  be  comprehended 
under  the  said  exception;  but  the  said  Earl  and  Lord,  and  their 
foresaids,  are  to  relieve  the  said  James  Sinclair  of  the  same,  as 
well  in  all  time  coming,  as  for  bygone,  as  in  manner  above 
expressed/' 

In  implement  of  this  contract,  and  of  the  same  date,  Lord 
Breadalbane  granted  a  charter  of  the  lands  to  James  Sinclair, 
"  ejusq.  heredibus  masculis,  quibus  deficientibus  heredibus 
ejusq.  quibuscunque  eorumq.  assignatis/'  This  charter  con- 
tained the  following  clause  : — "  Et  similiter  per  prcesentes  spe- 
daliter  providetur  et  declaratur  quod  quocunq.  jure  sen  titulo 
predictus  Jacobus  Sinclair  suique  predict,  fruentur  et  posside- 
bunt  predictas  terras  decimas  aliaq.  supra  disposit.  ;  attamen 
semper  tenebuntur  et  obligabuntur,  sicuti  per  acceptationem 
presentis  nostra  cartas  se  suosq.  obligant.  terras  cUiaq.  supra 
recital,  nunc  et  omni  tempore  future  tenere  frui  et  possidere 
modo  et  cum  et  sub  provisionibus  et  conditionibus  inter  nos 
nunc  conventis  solummodo,  secundum  tenorem  praedicti  contrac- 
tus aUenationis  et  prcBsentis  nostras  cartce  desuper  sequen.  in  om- 
nibus punctis  et  non  aliter.'' 

The  clause  of  warrandice  in  the  charter  was  in  these  terms  : — 
^'  Et  nos  vero  dicti  Joannes  Comes  de  Breadalbane  et  Joannes 
Dominus  de  Glenorchie  unanimo  consensu  nos  nostrosq.  hgeredes 
et  successores  predict,  terras  decimas  aliaq.  supra  mentionat. 
cum  pertinen.  prefato  Jacobo  Sinclair  ejusq.  antedict.  in  omni- 
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swctAim  bug  et  per  omnia,forma  pariter  et  eflfectUjUt  premissum  est,  secun- 
BftiAi>Ai.BAXB.  dum  tenorem  dictae  dispositionis  seu  alienationis  contractus  cum 
1840.  reservatione  et  exceptione  predict,  contractus  impignorationis 
supra  mentionat.  et  cum  et  sub  cseteris  provisionibus  et  condi- 
tionibus  inibi  content,  contra  omnes  mortales,  warrandizare  et  in 
perpetuam  defendere  obligamus  et  astringimus."  And  the  precept 
of  seisin  directed  infeftment  to  be  given,  "  secundum  formam  et 
tenorem  presentis  nostrae  cartae  et  cum  et  sub  conditionibus 
exceptionibus  provisionibus  et  qualificationibus  inibi  content/' 

On  this  charter  James  Sinclair  was  infeft.  In  1719,  Lord 
Breadalbane  conveyed  the  superiority  of  the  lands  to  Mr.  Sin- 
clair of  Ulbster,  from  whom  it  passed  to  Captain  Gunn  of  Brae- 
more,  and,  at  a  subsequent  date,  came  by  purchase  into  the 
hands  of  Sir  Robert  Anstruther  of  Balcaskie. 

The  first  transmissio\i  of  the  lands  since  the  infeftment  of  James 
Sinclair,  was  in  favour  of  his  grandson,  Alexander  Sinclair,  who 
was  infeft  by  precept  of  dare  constat  from  the  then  superior,  Cap- 
tain Gunn.  This  precept  made  reference  to  the  charter  and  pre- 
cept of  1691,  and  declared  expressly  that  the  lands  and  others 
should  be  possessed  in  all  time  coming  according  to  the  tenor  of 
the  said  charter  and  contract  in  all  points,  and  not  otherwise. 

In  1774,  Captain  Patrick  Sinclair,  the  eldest  son  of  Alex- 
ander Sinclair,  was  infeft  in  the  lands  and  teinds  on  a  dispo- 
sition granted  by  his  father.  The  disposition  contained  an 
assignation  to  the  "  whole  writs  and  evidents,  rights,  titles,  and 
securities,  both  old  and  new,  made,  granted,  and  conceived  in 
favour  of  me,  my  authors  and  predecessors,  of  and  concerning 
the  lands  and  others  above  disponed."  It  did  not,  however, 
mention  the  charter  or  contract  of  1691,  nor  did  it  contain  an 
express  assignation  to  the  obligation  of  relief  from  stipend  and 
augmentations  contained  in  the  first  of  these  deeds. 

In  1821,  the  pursuer,  as  heir  to  his  father.  Captain  Patrick 
Sinclair,  obtained  from  the  superior  a  charter  of  confiraiation 
of  the  disposition  granted  by  his  grandfather,  and  precept  of 
clare  constat  in  favour  of  himself.  In  this  charter  of  confirma- 
tion, the  charter  and  contract  of  1691  were  expressly  referred 
to,  and  it  was  declared  that  the  lands  and  teinds  should  be 
held  under  that  charter  and  contract  in  all  points,  and  not 
otherwise. 
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In  1836,  the  pursuer  brought  an  action  against  the  defender,     Smclaib 
as  representing  the  granters  of  the  contract  and  charter  of  BBKAVALBAifs. 
1691,  and  concluding,  "  that  he  should  free  and  relieve  the  pur-      'imq. 
suer  and  his  lands  of  all  teind  duties,  ministers^  stipend,  and 
augmentations  in  all  time  coming,  and  should  repay  what  the 
pursuer  and  his  ancestors  may  have  paid  in  that  same/^     The 
summons  libelled  that  the  pursuer  was  heritable  proprietor  of 
the  lands  and  teinds  of  Lybster.     In  defence,  it  was  pleaded, 
that  the  pursuer  had  not  produced  a  sufficient  title  to  enable 
him  to  found  a  claim  of  relief  on  the  clauses  of  the  contract 
libelled. 

Pleaded  for  the  Pursuer. — The  pursuer  is  the  direct  heir-  p^^guK^'^* 
male,  by  Uneal  descent,  of  James  Sinclair,  the  disponee  under 
the  contract,  and  the  receiver  of  the  charter.  The  rights  under 
these  deeds  were  granted  to  James  Sinclair  and  his  heirs-male, 
whom  failing,  to  his  heirs  whatsoever.  Whatever  be  the  precise 
technical  nature  of  the  obligation  in  question,  it  is  accessory  to 
the  right  to  the  estate  and  teinds  conveyed  to  James  Sinclair. 
It  is  a  proper  obligation  of  warrandice  created  by  the  contract, 
and  imported  into  the  charter. 

But  even  if  it  were  not  a  proper  obligation  of  warrandice, 
but  a  collateral  obligation  of  relief,  it  is  still  accessory  to  the 
right  to  the  estate,  and  was  so  received  and  held  by  James 
Sinclair  for  himself  and  his  heirs.  The  pursuer,  as  his  heir, 
has  now  right  to  the  accessory  obligation,  and  as  the  proprietor 
of  the  estate  has  the  only  interest  to  enforce  the  obligation. 
The  contract  and  charter  form  the  foundation  of  the  pursuer's 
title.  He  holds  these  titles  as  heir,  not  as  a  singular  suc- 
cessor, and  whatever  right  James  Sinclair  took  under  these 
deeds,  is  now  vested  in  the  pursuer.  In  each  of  the  precepts 
of  dare  constat  which  formed  the  hnks  of  the  pursuer's  title, 
express  reference  is  made  to  the  contract  of  sale  ;  and  although 
the  disposition  of  1774  does  not  refer  to  the  contract,  it  con- 
tains a  general  assignation  of  writs  which  will  embrace  the 
contract. 

The  pursuer,  therefore,  as  proprietor  of  the  estate  of  Lybster, 
with  the  teinds  thereof,  on  a  progress  of  titles  proceeding  on 
the  charter  and  contract  of  1691,  and  as  heir-male  and  repre- 
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SwcLAiE     sentative  of  James  Sinclair,  the  original  disponee,  is  now  in 
Bbradalbanb.  the  right  of  the  obligation  of  warrandice  and  relief. 

1846. 

Argumdit  for     Pleaded  for  the  Defender. — In  a  sale  of  lands,  a  seller, 

Devendes. 

besides  giving  warrandice  of  the  titles  to  the  lands,  may  come 
under  obligations  to  the  disponee  as  to  other  rights  connected 
with  or  dependent  on  the  lands,  or  the  title  to  them.  The 
disponee,  in  addition  to  receiving  a  title  to  the  lands,  and  war- 
randice of  it,  may  stipulate  for  other  collateral  obligations  con- 
nected with  the  subject  conveyed.  But  such  an  obligation  is 
not  warrandice.  The  vaUdity  of  such  an  obligation  is  unques- 
tionable. But  the  question  is, — Was  such  an  obligation  in  the 
present  case  transmitted  to  the  pursuer  ? 

An  obligation  of  warrandice  of  a  sale  of  lands  or  teinds 
passes  with  the  title  to  the  lands  or  teinds.  A  party  who  has 
a  good  title  to  these,  has,  by  virtue  of  that  title,  a  right  to  sue 
on  the  obligation  of  warrandice.  An  obligation  of  relief  against 
augmentation  of  stipend  is  not  an  obligation  of  warrandice.  It  is 
a  collateral  obligation,  and  therefore  cannot  pass  as  part  of  the 
title  to  the  lands.  It  is  a  separate  and  substantive  right.  It 
must  therefore  be  specially  transmitted  in  the  way  in  which 
such  rights  are  conveyed,  either  inter  vivoSy  or  from  the  dead 
to  the  living,  as  the  case  may  require. 

The  precept  of  dare  constat  in  favour  of  Alexander  Sinclair 
was  strictly  of  a  feudal  character.  It  ascertained  the  character 
of  heir,  and  was  simply  a  warrant  for  infefting  the  party  in  the 
lands  and  teinds,  but  it  did  not  give  an  active  title  in  regard  to 
any  other  subject.  It  could  not  give  a  title  to  the  personal  obli- 
gation, nor  operate  as  a  transference  of  it  in  any  way.  If) 
however,  the  precept  did  not  transfer  the  obligation  to  Alex- 
ander Sinclair,  there  was  no  other  title  to  which  a  right  in  him 
to  the  obhgation  could  be  ascribed  so  as  to  make  it  transmissible 
by  him.  The  disposition  by  Alexander  to  Patrick  Sinclair  in 
1 774,  is  silent  as  to  this  obligation.  All  that  is  conveyed  are 
the  lands  and  teinds  as  described  in  the  precept,  but  neither 
the  contract  nor  charter  are  referred  to.  The  assignation  to 
writs  and  evidents  of  and  concerning  the  lands  and  others 
above  disponed,  is  insufficient  for  transmitting  the  obligation  in 
question.     The  only  remaining  link  in  the  title  is  the  charter 
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of  confirmation  and  precept  of  dare  constat  in  favour  of  the     Sinclair 
pursuer^  but  this  was  merely  a  renewal  of  the  investiture  of  the  Brbadalbanb. 
lands  and  teinds  in  the  person  of  the  pursuer,  as  it  had  stood      IsieT 
previously  in  Alexander  and  Patrick  Sinclair. 

Lord  Wood,  Ordinary,  reported  the  case  to  the  Court,  and  R»«>rt  of 

,  ,/.!.  1  ,  .  LordOrdi- 

stated  as  a  ground  for  doing  so,  ''  that  the  parties  were  at  hart. 
variance  in  regard  to  what  is  to  be  held  to  have  been  settled 
in  point  of  law,  by  the  case  of  Maitland  v.  Home,  as  decided 
in  the  House  of  Lords,  and  its  bearing  upon  the  question  of  the 
sufiiciency  of  the  pursuer's  title  as  supported  by  him." 

In  a  Note,  Lord  Wood  also  observed, — "  With  regard,  again,  Non  of  lord 
to  the  nature  and  character  of  the  obligation  or  contract,  the 
Lord  Ordinary  conceives,  that,  in  conformity  to  the  views  upon 
which  the  case  of  Home  was  decided  in  the  House  of  Lords,  it 
cannot  be  considered  as  an  obUgation  of  warrandice,  in  the 
proper  sense  of  that  term,  and  subject  to  the  rules  of  transmis- 
sion applicable  to  warrandice.  Warrandice  has  relation  to  the 
title  of  the  subject  disponed,  and  which  title  is  not  affected  by 
stipend  or  augmentations  burdening  the  teinds.  An  obUgation 
or  contract  to  free  and  relieve  from  these  burdens  by  the  vender 
coming  in  to  indemnify  the  purchaser  and  his  heirs,  by  repaying 
that  which  he  or  they  may  be  compelled  to  pay  out  of  the 
teinds  to  the  minister  of  the  parish,  (which  is  the  obligation 
now  in  question,)  has,  therefore,  no  connexion  with  warrandice 
in  its  proper  sense.  *  It  is,'  to  use  the  words  of  Lord  Cotten- 
ham,  when  the  judgment  in  Home's  case  was  pronounced,  *  a 
contract  perfectly  collateral  to  the  subject-matter  of  the  sale. 
It  is  a  contract  that,  in  a  peculiar  event  happening  to  diminish 
the  value  of  the  property  sold,  the  vender  shall  come  in  and 
indemnify  the  pursuer  against  the  diminution  of  the  income  sus- 
tained by  the  exercise  of  that  legitimate  authority,  by  which 
part  of  the  income  arising  from  the  teinds  may  be  applied  to 
the  support  of  the  minister/ 

"  The  obligation  or  contract,  therefore,  is  to  be  viewed  and 
dealt  with,  not  as  one  of  warrandice,  but  as  a  separate  personal 
contract  superadded  to  it, — a  contract,  the  obligation  under- 
taken by  which  may  be  passed  from  one  hand  to  another,  but 
with  which  the  party  suing  on  it  must  show  that  he  has  regu- 
larly connected  himself      And  the  question  here,  therefore, 
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SiHOLAiE     comes  to  be, — whether  the  contract  has  been  transmitted  down- 

BBEADALBAjfB.  wards  to  the  pursuer  from  James  Sinclair,  in  whose  favour 

1845.       it  was  made  by  the  contract  of  vendition  1691,  and  to  whom 

the  charter,  of  same  date,  into  which  it  was  imported,  was 

granted. 

"  Upon  the  authority  of  Home's  case,  the  Lord  Ordinary 
thinks  it  clear,  that  the  mere  fact  of  the  pursuer  being  the  pro- 
prietor of  the  lands  and  teinds  of  Lybster  is  not  suflScient  to 
prove  that  he  has  a  title  to  maintain  the  present  action,  founded, 
as  it  is,  upon  the  contract  above  referred  to.  It  is  not  a  con- 
tract or  covenant  which  runs  with  the  lands  and  teinds,  or  which 
can  be  so  appended  to  the  title  as  to  be  the  subject-matter  of  a 
suit  merely  in  respect  of  the  possession  of  the  lands  and  teiilds. 
The  pursuer  may,  therefore,  be  proprietor  of  both  without  the 
contract  having  been  duly  transmitted  to  him.  It  is  conse- 
quently necessary  to  consider  whether,  by  the  charter  which 
he  holds,  or  through  the  medium  of  any  title  made  up  by  him, 
and  those  by  whom  he  is  connected  with  James  Sinclair,  the 
contract  has  passed  to  him  so  as  to  enable  him  competently  to 
sue  upon  it. 

"  It  is  stated  by  the  pursuer,  that  the  charter  1691,  into 
which  the  contract  of  relief  was  imported  from  the  contract  of 
vendition,  is  granted  to  James  Sinclair  and  his  heirs-male,  whom 
failing,  his  heirs  whatsoever  ;  that  the  pursuer  is  the  heir-male 
of  James  Sinclair,  possessing  the  estate  on  this  title,  and  repre- 
senting James  Sinclair  in  all  rights  vested  in  him  by  the  char- 
ter, and  transmissible  from  him  by  succession;  and  that  the 
estate,  with  all  its  pertinents  and  relative  rights,  has  descended 
from  father  to  son  until  it  has  reached  the  pursuer,  whose  title 
is  built  on  the  foundation  of  the  charter  and  contract  of  1691. 
And  he  maintains  that,  whatever  might  have  been  the  decision 
to  be  pronounced — following  the  precedent  in  Home's  case — 
had  he  been  a  singular  successor,  he,  as  heir,  is  in  a  different 
position,  and  that,  holding  that  charter,  he  is  in  full  right  of  the 
contract  in  question,  that  contract  having  passed  or  been  trans- 
ferred to  him  as  such.  If  this  plea  were  well  founded,  the  con- 
tract must,  in  the  first  instance,  have  passed  to  Alexander  Sin- 
clair, who  was  the  immediate  heir  of  James ;  then  to  Patrick 
Sinclair,  as  the  heir  of  Alexander ;  and  then  to  the  pursuer  a» 
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his  heir  and  the  heir-male  of  James  Sinclair,  and  this  indepen-  Sinclair 
dently  altogether  of  the  titles  by  which  those  parties  held  the  bbsaoalbans. 
lands  and  teinds.  For  the  plea,  as  the  Lord  Ordinary  under-  moT 
stands  it,  does  not  rest  upon  the  titles  which  were  completed, 
as  being  themselves  the  means  or  form  by  which  the  contract 
was  transmitted  from  heir  to  heir,  till  it  finally  came  into  the 
person  of  the  pursuer  ;  but  goes  on  this  view,  that  in  virtue 
of  the  titles,  as  made  up  by  himself  and  his  predecessors,  (one 
of  which  it  will  be  observed,  was  a  disposition  by  Alexander 
Sinclair  to  Patrick  Sinclair,  reserving  the  disponer's  Uferent,  and 
on  which  Patrick  was  forthwith  infeft,)  he,  the  pursuer,  is  pro- 
prietor of  the  lands  and  teinds ;  and  that,  although  none  of 
these  titles  may  have  carried  or  conveyed  the  foresaid  contract, 
but  only  the  lands  and  teinds,  still,  the  pursuer  being  also 
possessed  of  the  character  of  heir,  the  contract  passed  to  him 
as  heir,  and  he  is  therefore,  in  tituh^  to  sue  upon  it.  The 
Lord  Ordinary  has  not  been  able  to  arrive  at  the  conclusion 
that  the  pursuer*s  title  can  be  supported  on  this  ground.  He 
conceives  that,  to  the  transmission  of  the  contract,  it  is  neces- 
sary that  the  pursuer  shall  connect  himself  with  it,  either  by 
sufficient  assignations,  or  a  sufficient  assignation  thereof,  or  by 
showing  that  some  title  has  been  made  up  capable  of  carrying 
and  transmitting  it  from  James  Sinclair  down  to  himself.  It 
is  thought  that  the  pursuer  has  not  satisfied  either  of  these 
alternatives. 

"  The  Earl  of  Breadalbane  had  conveyed  the  superiority  of 
Lybster  to  Sinclair  of  Ulbster,  and  it  subsequently  came  to  be 
vested  in  Captain  Gunn  of  Braemore  ; — ^and  the  first  link  in  the 
progress  of  transmission  is  a  precept  of  cla^'e  constat,  17th  Fe- 
bruary 1 768,  by  Captain  Gunn,  as  superior,  in  favour  of  Alex- 
ander Sinclair,  as  the  heir  of  James  Sinclair,  the  disponee  in 
Lord  Breadalbane's  charter,  upon  which  precept  Alexander  was 
infeft,  13th  September  1 768.  The  Lord  Ordinary  is  of  opinion, 
that  by  this  title  the  personal  contract  to  relieve  the  teinds,  and 
James  Sinclair,  and  his  heirs-male,  whom  feiiUng,  his  heirs  what- 
soever, of  stipend  and  augmentations  thereof,  could  not  be  car- 
ried to  Alexander  Sinclair.  Assuming  that  some  form  of  title 
was  necessary,  then — whatever  may  be  the  proper  form — it  is 
conceived  that  a  precept  of  clare  was  not  an  apt  or  appropriate 
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SiNCLAiB  one.  It  could  apply  only  to  the  feudal  estate, — to  the  lands 
BRBADALBAirB.^^d  teiuds  lu  whlch  James  Sinclair  was  infeft  ;  and  a  title  to 
jg^Q  them  having  been  completed,  in  virtue  of  it,  there  might  pass 
to  the  heir  all  obligations  therewith  connected,  which  run  with 
the  lands  and  teinds,  such  as  that  of  warrandice ;  but  there 
could  not  be  thereby  transmitted  an  obligation  or  contract  of 
the  nature  and  kind  which  that  in  question  has  been  found  to 
be,  over  which  Captain  Gunn,  as  superior,  had  no  power  what- 
ever. For  that  purpose,  it  was  not  a  habile  form  of  proceeding. 
It  is  true,  that,  in  the  precept,  the  original  contract  of  vendition 
and  the  charter  1691,  are  referred  to  ;  and  had  the  precept  been 
granted  by  Lord  Breadalbane,  the  obligor  in  the  contract  sued 
on,  or  his  representatives,  there  might  have  been  room  for  argu- 
ment that  there  was  a  renewal  of  the  obligation  or  contract ; 
but  the  communication  of  the  contract  would  then  have  stood 
upon  a  totally  different  ground  from  that  on  which  it  has,  in  the 
circumstances,  been  rested. 

"  The  next  step  in  the  progress  of  transmission  is  a  disposi- 
tion of  the  lands  and  teinds  of  Lybster,  by  Alexander  Sinclair, 
to  Captain  Patrick  Sinclair,  his  eldest  son,  of  11th  June  1774, 
and  infeftment  thereon,  20th  October  1774.  Now,  assuming 
that  the  contract  for  protection  and  reUef  from  stipend  and 
augmentations  had  been  transmitted  to  Alexander,  was  it,  by 
the  above  title,  transmitted  from  Alexander  to  Captain  Patrick? 
It  will  be  observed,  that  while  Alexander,  the  disponer,  reserved 
his  own  liferent,  Patrick,  the  disponee,  was  infeft  shortly  after 
the  date  of  the  disposition.  The  title  of  Patrick,  as  founded  on 
this  disposition,  although  he  might  be  heir  of  Alexander,  was 
a  singular  title.  In  the  disposition,  neither  the  contract  of 
vendition  1691,  nor  the  original  charter,  are  mentioned.  It 
contains  an  assignation  to  the  writs  and  evidents  '  of  and  con- 
cerning the  lands  and  others  above  disponed,'  but  no  express 
assignation  to  the  contract  of  relief  from  stipend  and  augmenta- 
tions. In  this  state  of  matters, — and  taking  it  to  be  clear,  that, 
as  urged  by  the  pursuer,  it  must  have  been  Alexander  Sinclair's 
intention,  along  with  the  lands  and  teinds,  to  transfer  to  Patrick 
the  contract  of  relief, — the  Lord  Ordinary  does  not  see  how, 
consistently  with  the  decision  in  the  case  of  Home,  it  can  be 
held,  that  by  the  disposition  as  framed,  and  the  title  completed 
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under  it  in  the  person  of  Patrick,  the  contract  was  assigned  or     Swolair 
transferred  to  Patrick.     And  if  it  was  not,  then  it  is  unneces-  Brkadalbanh. 
sary  to  advert  particularly  to  the  subsequent  steps  in  the  pro-       i846. 
gress  of  title,  which  consist  of  the  title  completed  by  the  pur- 
suer, the  whole  being  built  upon  the  title  of  Patrick  ;  and  it 
being,  as  it  is  thought,  abundantly  manifest,  that,  if  the  contract 
had  not  passed  to  Patrick,  it  could  not,  through  the  medium  of 
the  titles  afterwards  made  up  by  the  pursuer,  be  transmitted  to 
him. 

"  Upon  the  whole,  therefore,  and  without  entering  more  fiilly 
into  the  question,  or  the  arguments  of  the  parties,  which,  in  re- 
porting the  case,  appears  to  be  unnecessary,  the  Lord  Ordinary 
is  humbly  inclined  to  be  of  opinion,  that  the  pursuer  has  not 
connected  himself  with  the  contract  of  relief ;  and  in  that  view, 
the  other  and  separate  points  which  have  been  discussed  in  the 
papers  do  not  call  for  any  remark.'^ 

The  Court  repelled  the  defender's  plea,  "  That  the  pursuer  had  Judqiirht. 
not  produced  a  suflScient  title  to  enable  him  to  found  a  claim  of  *^'    ' 
relief  on  the  clauses  of  the  contract  libelled." 

Lord  Justicb-Clerk  Hope  observed, — "  I  may  say  that  I  do  omioMs. 
not  go  on  the  point — ^also  decided  in  the  case  of  Lennox,  but 
not  arising  here — that  a  clause  of  writs  and  evidents  carries  a 
right  to  the  accessory  benefit  of  this  separate  contract.  On  the 
import  of  the  obligation  contained  in  the  original  deed  founded 
on  by  the  pursuer,  I  think  no  doubt  can  be  raised.  On  that 
point  I  concur  with  the  Lord  Ordinary.  I  construe,  also,  the 
charter  granted  the  same  day  in  the  way  which  the  Lord  Ordi- 
nary has  done. 

"  The  next  important  point,  in  the  view  I  take  of  the  case,  is, 
that  the  pursuer  is  the  heir  of  line  of  the  creditor  in  this  con- 
tract, and  the  party  to  whom  the  right  to  enforce  it  belongs, 
provided  the  benefit  of  the  contract  can  be  made  to  belong  or 
accrue  to  him  in  that  character.  Further,  he  is  the  heir  in  the 
character  to  which  the  benefit  of  the  obligation  attaches,  and 
heir  in  that  character  in  whose  favour  alone  it  can  be  of  any 
use.  Even  if  the  line  of  heirs  had  separated,  I  should  have  said 
that  the  benefit  of  the  obhgation  stipulated  for  by  the  original 
party  would  endure  and  fall  to  the  heir  succeeding  to  the  subject, 
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Sinclair  for  the  fiill  and  beneficial  enjoyment  of  which  the  stipulation 
Bbradalbanb.  was  made.  But  no  such  question  occurs  here — ^for  the  pursuer 
ig4Q^  is  the  direct  male  descendant  in  lineal  succession  of  the  party 
who  stipulated  for  this  benefit.  In  that  character  he  has  made 
up,  and  refers  to,  titles  to  the  lands  from  the  ancestor  who  was 
the  creditor  in  the  obligation,  and  who  at  the  same  time,  and  by 
the  same  deed,  acquired  the  lands.  Of  course,  in  that  view,  the 
statement  of  the  title  in  the  summons  is  ample  and  sufficient. 
The  obligation  in  question  is  an  accessory  contract — a  stipula- 
tion in  favour  of  the  purchaser  and  his  heirs.  The  original 
deed  conveys  the  lands  to  James  Sinclair  and  his  heirs-male,  or 
his  heirs  whatsoever,  &c.,  and  then  it  binds  the  seller,  and  his 
heirs  and  successors  in  the  obligation  in  question,  to  the  said 
James  Sinclair  and  his  foresaids,  and  the  same  expression  is 
again  repeated  when  the  exception  is  qualified,  and  when  the 
obligation  of  relief,  in  the  event  of  future  augmentations  of  sti- 
pends falling  on  the  teinds,  is  again  expressed  in  favour  of  James 
Sinclair  and  his  foresaids. 

"  Now,  one  of  the  heirs-male  of  the  body  of  James  Sinclair, 
taken  in  direct  descent,  has  made  up  titles  to  the  lands  as 
vassal,  and  is  in  possession  of  the  same.  I  own  it  appears  to 
me  to  be  a  very  clear  point  that  such  heir  is,  by  virtue  of  that 
title,  vested  in  the  character  and  right  of  creditor  in  this  acces* 
sory  obligation,  stipulated  in  favour  of  the  grantor  and  his  fore- 
saids, and  for  the  full  enjoyment  of  the  subject  purchased,  and  is 
entitled  to  enforce  it  without  the  necessity  of  any  general  service, 
and  certainly  without  the  necessity  of  any  special  assignation, 
which,  in  the  case  of  an  heir,  could  never  be  expected  to  be 
found,  unless  indeed  the  occurrence  of  this  very  question  had 
been  foreseen.  The  right  of  succession  as  heir  to  the  lands,  car- 
ries to  the  heir  the  full  right  to  all  the  benefits  stipulated  by  the 
original  purchaser  in  favour  of  himself  and  his  foresaids.  The 
stipulation  in  his  own  favour  is  a  stipulation  in  favour  of  his 
heirs.  His  title  to  enforce  it  was  the  deed  and  the  charter, 
which  was  executed  the  same  day.  His  heir  is  the  same  person 
as  himself.  The  succession  under  the  titles  to  the  lands  gives 
the  heir  the  benefit  so  stipulated  by  this  clause  in  the  original 
conveyance  and  charter.  Indeed  such  precept  of  dare  states 
the  heir  into  the  full  right  of  the  original  charter  and  all  its 
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clauses.     The  precept  exactly  renews  the  former  title  with  all     BwcLAim 
its  benefits. 

"  That  the  seller  in  this  contract,  and  who  became  the  original 
superior,  has  sold  the  superiority,  and  that  the  heir's  title  has 
been  made  up  necessarily  by  precept  of  dare  from  another  party, 
vested  by  the  defender's  ancestor  in  the  superiority,  cannot,  in 
my  opinion,  at  all  affect  the  extent  or  character  of  the  right  so 
vested  in  the  heir.     Certainly,  I  do  not  comprehend  how  the 
seller  and  grantor  of  the  deed  can  maintain  that  the  situation  of 
the  heir  is  different,  because  he,  the  seller,  has  subsequently 
sold  the  superiority  ;  and  if,  as  against  him,  the  title  to  enforce 
the  obligation  would  have  been  complete  if  he  had  remained  in 
right  of  the  superiority,  so  I  think  the  same  result  must  equally 
follow  here.     If  Lord  Breadalbane  had  remained  in  right  of  the 
superiority,  and  if  a  title  had  been  completed  to  the  lands  of 
the  heir,  I  do  not  perceive  the  ground  on  which  the  former 
could  have  said  that  the  vassal  was  not  in  the  right  to  enforce 
this  obligation  in  favour  of  the  vassal  and  his  heirs.    That  Lord 
Breadalbane  has  sold  the  superiority,  does  not  make  the  title  of 
the  vassal  less  broad  or  extensive,  or  take  from  it  the  inherent 
right  to  all  the  accessory  benefits  and  stipulations  for  the  enjoy- 
ment of  the  subject,  contained  in  the  original  grant  in  favour  of 
the  purchaser  and  his  heirs. 

"  The  case  of  Home,  has,  in  my  opinion,  no  application.  As- 
suming that  the  judgment  in  that  case  proceeded  upon  the  view 
of  a  distinction  between  the  nature  of  an  obligation  of  warran- 
dice and  of  relief  from  future  augmentation  of  stipends,  and  that 
in  consequence  of  that  distinction,  when  lands  were  sold  with 
all  the  grantee's  right,  and  title,  and  interest  in  the  same,  still  a 
special  assignation  was  necessary  to  give  the  purchaser,  as  a 
singular  successor,  the  benefit  of  this  stipulation  ;  and  attending 
to  the  important  fact,  so  strongly  stated  in  the  House  of  Lords, 
that,  in  that  case,  eviction  had  occurred,  and  the  teinds  had  been 
burdened  long  before  the  sale  to  the  last  purchaser,  so  that  the 
latter  could  only  buy  the  subject  so  diminished  in  value — as- 
suming that  the  judgment  in  the  House  of  Lords  proceeded  on 
this  view,  still  it  turned  entirely,  in  my  opinion,  on  the  import- 
ant and  insuperable  distinction,  as  the  House  of  Lords  viewed 
it,  between  a  singular  successor  and  an  heir.     I  am  aware  that, 
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Sinclair     in  a  case  to  which  I  shall  immediately  refer,  decided  at  the  close 
BrradIlbanb.  of  last   session — Lennox  v.  Hamilton,  July   14,  1843— which 
jg^g        received  great  consideration  in  the  First  Division,  Lord  Jeflfrey 
rather  doubted  whether  the  judgment  of  the  House  of  Lords 
actually  did  proceed  on  the  view  contended  by  the  defender,  of 
the  nature  of  an  obligation  of  this  kind.     But  I  am  not  dis- 
posed so  to  narrow  the  grounds  of  the  opinions  delivered  in 
the  House  of  Lords  ;    and  I  think  that  the  noble  Lords  who 
spoke  did  mean  to   lay  down  the  doctrine  as  stated  by  the 
defender  in  reference  to  that  case — although  there   are  ex- 
pressions  as   to   warrandice   and   warranty  being   the   same, 
because  they  are  the  same  in  the  law  of  England,  which,  I 
humbly  think,  are  erroneous  as  propositions  in  Scotch  law.  But 
I  take  the  opinions  in  the  same  light  as  the  defender  does. 
The  reason  why  separate  conveyance  of  the  contract  was  re- 
quired by  these  opinions  is,  as  I  understand  them,  that  the  obli- 
gation was  something  diflFerent  from  the  proper  clauses  in  a 
title  passing  to  the  purchaser. 

"  But  then  it  is  also  perfectly  clear  to  my  mind  that  these 
opinions,  as  they  had  reference  only  to  a  case  of  a  singular  succes- 
sor by  purchase,  and  by  a  purchase  long  after  the  subject  was 
diminished  by  the  eviction  from  increase  in  the  burdens  on  the 
teinds,  and  who  therefore  was  required  to  show  a  special  assig- 
nation to  the  right  to  claim  indemnification  for  that  which  he 
had  not  purchased  ;  so  they  are  limited  and  applicable  only  to 
that  case,  and  do  not  apply  at  all  to  the  case  of  an  heir  in  the 
subject,  who  requires  no  special  assignation  to  any  of  the  bene- 
fits stipulated  in  favour  of  the  grantor  and  his  heirs,  by  the  very 
title  under  which  he  takes  as  heir.  Whether  the  obligation  here 
is  considered  as  warrandice  or  of  relief,  is,  in  a  question  with 
an  heir,  of  no  importance,  for  it  goes  to  the  heir  who  has  right 
to  that  charter  by  progress  as  much  as  the  original  buyer. 

"  On  this  point,  I  am  glad  to  be  able  to  refer  to  a  case,  in  all 
leading  points  very  much  the  same,  recently  and  unanimously 
decided  by  the  First  Division,  but  not  so  favourable  as  the  pre- 
vious case — that  to  which  I  referred. 

"  Lord  Cuninghame,  the  Lord  Ordinary,  iield  that  the  case 
of  Home  did  not  apply  at  all  in  the  question  with  an  heir,  and 
was  rested  entirely  on  the  ground,  that,  as  a  purchaser,  Mr. 
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Home  must  show  special  title  to  that  which  did  not  accrue  ne-     Sisoi^rii 
cossarily  with  the  title  to  a  purchaser,  and  that  the  right  had  BsiADAt 
not  been  assigned  by  him.     The  case  was  fully  discussed  in  the      "j^^J 
Inner  House.     The  Lord  President  takes  the  same  view  :  so  do 
the  other  Judges-    I  refer  particularly  to  the  opinion  of  Lord 
Fiillerton,  in  whose  view  of  the  grounds  of  the  disposal  of  the 
case  of  Home  in  the  House  of  Lortls,  I  entirely  concur.     I 
admit  that^  in  that  case,  there  were  difficulties  which  do  not  occur 
here,  where  the  benefit  of  the  obligation  is  clairaed  at  once  by 
the  heir  succeeding  to  the  lands  ;  but  the  grounds  of  judgment 
apply  afoHiori'' 

Lord  Mokcreiff  observed,—*'  I  assent  to  the  doctrine  main- 
tained under  the  first  proposition  in  the  defenders  case  con- 
cerning the  nature  of  the  oblif^ation  undertaken  by  the  contract 
of  vendition  1G9L  I  think  that  I  cannot  do  otherwise,  if  I  am 
to  pay  due  respect  to  the  high  authority  of  tlie  deh borate  judg- 
ment of  the  House  of  Lords.  We  Inn'o  been  accustomed  to 
speak  of  obligations  of  this  nature  as  obligations  of  warrandice  ; 
and  perhaps  some  authorities  in  our  law  have  gone  further,  by 
treating  such  clauses  in  some  points  of  legal  effect  as  truly 
clauses  of  vvarrantiice  in  the  strictest  sense.  But  the  authorities 
in  the  House  of  Lords,  sifting  the  matter  upon  principle,  have 
held  that  an  obligation  such  as  that  which  here  occurs  is  of  an 
ei^sentially  different  nature  and  character  from  an  obligation  of 
wan-andice — tliat  it  is  nothing  more  than  a  personal  obligation 
of  relief  which  does  not  necessarily,  or  as  matter  of  course, 
follow  the  title  or  the  possession  of  tlie  lands,  or  even  the  teinds 
referred  to,  but  must  be  transmitted  by  express  title  of  assig- 
nation or  otherwise.  And  I  have  no  idea  that  a  principle  thus 
practically  applied  as  the  rule  of  judgment  in  a  Scotch  case, 
could  b©  intended  to  bo  delivered  merely  as  a  principle  acknow- 
ledged in  the  law  of  England.  Whatever  may  be  the  grounds 
on  which  it  rests,  and  into  whatever  consequences  it  may  be 
legitimately  carried^  it  was  clearly  adopted  on  a  deep  and 
Girefal  consideration  of  the  thing  itself,  aa  it  is  known  in  the 
law  of  Scotland  ;  and  I  certainly  do  not  think  that  it  is  in  it- 
self, in  any  respect,  adverse  to  the  fundamental  principles  of 
the  law  of  Scotland,  but  rather  in  accordance  with  them,  what- 
tver  difference  of  opinion  may  have  existed  as  to  what  should 
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SiHOLAiB     }yQ  tafceii  RS  a  sufficient  title  for  transmitting  such  a  right,  as 

Brbadalbans.  consisting  in  a  personal  obligation,  separate  and  distinct  from 

1846.       the  title  to  the  lands  or  teinds.     I  must,  therefore,  adopt  and 

follow  the  principle   so  laid  down  as  a  fundamental  point  in 

the  present  case. 

"  I  cannot  so  entirely  assent  to  the  second  proposition  in  the 
defender's  case.     I  certainly  do  consider  the  omission  to  insert 
the  clause  in  the  charter,  as  expressly  provided  by  the  con- 
tract, as  a  most  important  fact  in  reference  to  more  than  one 
point  of  this  cause.     But  I  am  not  just  prepared  to  say,  that  if 
an  action  had  been  brought  on  the  contract  recently  after  the 
date  of  it,  it  could  have  been  held,  that,  because  the  clause  was 
not  repeated  in  the  charter,  which  was  the  act  of  the  venders, 
the  obligation  must  be  considered  as  having  been  wholly  aban- 
doned or  evacuated.     I  doubt  that  much,  and  if  it  were  neces- 
sary to  resolve  such  a  question,  I  could  not  so  decide.     But  it 
does  not  appear  to  me  to  be  at  all  necessary  to  the  defender's 
case,  that  that  proposition  should  be  assumed. 

"  But  when  we  come  to  the  third  point,  *  as  to  the  transmis- 
sion of  the  right,'  certainly  the  first,  and  a  very  important  fact 
is,  that  the  obligation  was  not  repeated  in  the  charter  executed 
on  the  same  day  with  the  contract.     This  cannot  be  regarded 
as  altogether  a  casual  occurrence,  or  an  omission  to  be  held  as 
supplied  by  any  general  words  which  may  be  amply  satisfied 
by  other  things  in  the  contract,  seeing  that  the  contract  ex- 
pressly provided  that  it  should  be  so  repeated.     When  Mr. 
Sinclair  accepted  of  the  charter  so  framed,  I  think  that  he  as- 
sented to  a  material  change  on  the  nature  and  state  of  the  right 
stipulated  for.     It  is  not  necessary,  in  my  view,  to  say  that  he 
renounced  or  abandoned  the  obligation  itself,  as  expressed  in 
the  contract.     What  he  did  was,  to  leave  it  to  stand  on  that 
separate  personal  obligation,  and  to  take  the  title  to  the  lands 
and  teinds,  without  any  such  obligation  being  expressed  in  the 
body  of  that  title. 

"  This  becomes  of  the  most  vital  importance,  in  the  view 
taken  of  this  subject  by  the  House  of  Lords  in  the  case  of 
Home.  It  can  scarcely  be  disputed,  and  does  not  seem  to  be 
so,  that  if,  by  the  title  of  the  charter,  the  lands  and  teinds  had 
passed  into  the  hands  of  a  third  party  purchaser,  without  any 


FORM  OF  CONVEYANCE.  85 

express  assignation  of  the  contract  obligation  of  relief,  such  Swolair 
third  party  would  not  have  been  in  titulo  to  claim  upon  it.  I  Bbsabaiaaiol 
see,  indeed,  that  in  the  case  of  Lennox,  to  which  I  have  been  is46. 
referred,  the  Judges  of  the  First  Division  have  taken  a  much 
narrower  view  of  the  judgment  in  the  case  of  Home.  To  that 
I  shall  advert.  But  looking  to  the  argument  in  the  present 
case,  and  the  views  which  I  had  thought  myself  bound  to  take 
of  the  judgment  of  the  House  of  Lords,  I  should  have  thought 
it  impossible  to  draw  this  case  out  of  the  operation  of  it,  if  the 
title  founded  on  had  been  that  of  a  third  party  purchaser.  As 
the  case  stands,  it  is  not  precisely  so.  But  when  the  actual 
course  of  transmission  which  took  place,  and  the  state  of  the 
rights  at  the  time  when  the  question  is  raised,  are  attended  to, 
it  does  not  appear  to  me,  on  a  careful  attention  to  the  principle 
laid  down  by  the  House  of  Lords,  that  the  pursuer  can  be  in 
any  better  situation  in  respect  of  any  active  title.  The  result 
seems  to  be  simply,  that  he  got  the  lands  and  teinds,  with  the 
ordinary  proper  warrandice  for  sustaining  the  title  applied  to 
them,  as  carried  by  the  charter,  and  nothing  more. 

"  As  the  charter  did  not  contain  the  obligation  of  reUef  from 
stipends,  the  saline  on  it  could  not  be  broader,  and  by  the  posi- 
tion already  explained  as  the  basis  of  the  argument,  the  separate 
personal  obligation  did  not  pass  merely  by  the  title  to  the  lands 
and  teinds  with  ordinary  warrandice.  How,  then,  did  it  pass 
to  the  heir  of  James  Sinclair  ?  The  only  title  made  up  by  him, 
Alexander,  was  by  precept  of  clare  constat.  Most  certainly 
that  could  vest  or  transmit  nothing  but  the  feudal  estate  which 
was  vested  in  James  by  the  charter,  and  the  sasine  upon  it. 
That  mode  of  entry  is  not  at  all  like  a  special  service,  which 
always  includes  a  general  service,  whereby  all  personal  rights 
which  were  vested  in  the  deceased  are  carried  to  the  heir.  An 
entry  by  precept  of  clare  has  no  such  eflFect.  It  takes  up  no- 
thing but  the  feudal  estate  as  standing  by  the  investiture. 

"  It  is  not  stated  that  any  other  form  of  title  was  made  in 
the  person  of  Alexander  Sinclair ;  and  thus,  keeping  in  view 
the  insufficiency  of  the  charter,  there  is  a  complete  hiatus  in 
the  very  first  link  of  the  necessary  chain  of  transmission  to  the 
pursuer.  Whether  anything  else  could  have  been  done  with 
effect  is  not  the  question ;  and  where  the  question  is  only  raised 
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Sinclair     after  the  lapse  of  one  hundred  and  forty-four  years,  without  any 
Bekadalbanb.  attempt  to  act  or  take  document  on  the  obligation,  it  would  be 
1846.        vain  to  enter  into  any  such  inquiry.    On  the  titles  as.  they  stand, 
the  personal  claim  on  the  contract  was  not  effectually  trans- 
mitted even  to  Alexander  Sinclair. 

"  The  next  link  in  the  progress  is,  if  possible,  still  more  de- 
fective. Alexander  could  not  have  conveyed  or  transmitted  a 
right  which  he  never  had  vested  in  his  person ;  but  he  did  not 
attempt  to  do  so.  This  disposition  to  Patrick,  which  was  clearly 
a  singular  and  new  title,  though  it  might  be  a  family  arrange- 
ment, makes  no  mention  at  all  either  of  the  contract  or  of  the 
charter,  and  far  less  of  the  special  obligation  of  relief  from 
stipend.  Unless,  therefore,  the  mere  title  to  the  lands  and 
teinds,  given  by  that  disposition,  shall  be  held  to  vest  the  right 
in  that  obligation,  directly  contrary  to  the  doctrine  of  the 
House  of  Lords,  and  even  of  this  Court  in  the  last  decision,  it 
is  impossible  to  say  that  Patrick  got  any  right  to  it  at  all.  And 
when  it  is  considered  that  at  that  time,  1768,  James  and 
Alexander  had  been  liable  for  stipends  during  more  than 
seventy  years,  it  must  be  apparent  that  it  was  not  even  in- 
tended or  contemplated  that  the  disposition  should  convey  any 
such  right.  It  is  unnecessary  to  trace  the  progress  further ; 
but  though  the  pursuer  got  a  charter  of  confirmation  of  his 
father  Patrick's  sasine,  he  himself  again  entered  by  precept  of 
clare  constat 

"  In  looking  at  the  deed  of  disposition  by  Alexander  to  Pa- 
trick, it  might  even  involve  the  same  question  of  intention,  as  if 
Patrick  had  been  in  the  strictest  sense  a  singular  successor,  as 
purchaser  or  creditor.  But  it  is  quite  clearly  a  singular  title ; 
and  whatever  might  be  in  intention,  the  question  is,  whether  it 
effectually  conveyed  the  separate  personal  right  assumed  to 
have  been  constituted  by  the  contract  1691.  As  it  makes  no' 
mention  either  of  the  obligation  itself,  or  of  the  contract,  or  of 
the  charter,  it  can  only  be  held  that  it  did  convey  it,  either  sim- 
ply by  the  conveyance  of  the  lands  and  teinds,  which  cannot 
be  said,  consistently  with  the  doctrine  expressly  held  by  the 
House  of  Lords,  with  reference  to  the  sasines  which  were  pro- 
duced in  that  case,  or  otherwise  by  means  of  the  general  assig- 
nation of  the  writs  and  evidents  '  of  and  concerning  the  lands 
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and  others  above  disponed/     And  I  understand  it  to  be  on     Sikolaib 
this,  that  the  Judges  have  gone  in  the  case  of  Lennox,  &c.,  14th  Bmadalbaio. 
July  1843,  but  with  a  clause  of  a  very  special  nature,  convey-      "iSe. 
ing  the  writs  and  evidents,  with  the  whole  obligements,  clauses 
of  warrandice,  and  other  clauses  therein  contained;  and  the 
original  title  in  that  case  was  a  feu -charter,  on  which  apparently 
infeftment  had  followed,  thus  making  it  a  question  between 
superior  and  vassal. 

"  When  the  case  of  Home  was  before  this  Court,  I  expressed 
an  opinion,  though  with  considerable  difficulty,  that  an  obliga- 
tion of  this  nature,  though  not  passing  simply  with  the  lands 
and  teiuds,  might  be  distinguished  from  such  a  right  as  a  tack 
of  teinds,  to  which  the  case  of  Graham  v,  Don  related,  to  the 
effect  of  holding  it  to  pass  as  a  title-deed,  by  a  general  clause 
of  assignation  of  the  writs  and  evidents.  It  seems  to  have  been 
assumed  in  the  judgment  in  the  case  of  Lennox,  that  the  House 
of  Lords  have  said  nothing  against  this,  and  that  the  case  of 
Home  was  decided  merely  on  the  ground  that  the  deeds  of  con- 
veyance, in  which  the  clause  of  writs  and  evidents  was  assumed 
to  stand,  had  not  been  produced.  Now,  although  we  must  of 
course  pay  all  manner  of  respect  to  the  view  thus  deliberately 
expressed  by  our  brethren  of  the  First  Division,  and  could  not 
with  propriety  decide  on  the  opposite  view  without  consulting 
all  the  Judges,  I  must  own  that  this  appears  to  me  to  be  far  too 
narrow  a  construction  to  be  put  on  the  whole  proceeding  in  the 
House  of  Lords.  The  general  ground  on  which  that  House  de- 
cided was,  that  the  party  founding  on  the  obligation  had  not 
produced  sufficient  evidence  that  that  obligation,  as  a  separate 
right  or  title,  had  been  validly  transmitted  to  him.  And  no 
doubt,  in  the  end,  there  was  a  serious  defect,  in  so  far  as  the 
two  dispositions,  by  which  it  was  said  to  be  assigned,  had  not 
been  produced.  The  seisin  on  them  being  produced,  which  was 
enough  for  a  title  in  the  lands,  we  here  had  thought — though  in 
strict  proceeding  we  were  wrong  in  that — that  the  pursuer  might 
be  allowed  to  assume  that  the  dispositions  had  been  in  the  usual 
form,  and  must  have  contained  the  ordinary  clause  of  style  as- 
signing writs  and  evidents. 

"  But  though  Lord  Cottenham  held  the  production  of  those 
dispositions  to  have  been  indispensable,  that  does  not,  in  my 
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BuicLAiB  apprehension,  by  any  means  exhaust  the  grounds  of  his  judg- 
Beiadalbanb.  ment,  or  leave  the  question  as  to  the  eflfect  of  such  clauses  of 
1846.  writs  and  evidents  untouched.  On  the  contrary,  it  is  evident 
to  me  that  he  rejected  the  distinction  which  I  thought  might  be 
drawn  between  the  case  of  Graham  v.  Don,  and  the  case  of 
Home.  He  adopted  the  authority  of  that  case,  as  showing  the 
law  of  Scotland  to  be,  that  such  an  obhgation  does  not  pass  by 
the  title  to  the  lauds  ;  and  he  surely  must  have  taken  it  with 
the  express  quality  on  which  the  question  turned,  that  there  was 
there,  in  the  title-deed  produced,  a  very  broad  clause  of  writs 
and  evidents.  Yet  he  refers  to  it  as  making  law  for  Home's 
case,  and  goes  on  to  say — '  Then  comes  the  question,  if  it  re- 
quires a  particular  assignation  of  the  benefit  of  this  contract, 
what  evidence  have  we  of  any  such  assignation  V  &c.  I  cannot 
think  that  these  terms  would  have  been  at  all  satisfied  by  the 
production  of  dispositions  containing  the  mere  words  of  style, 
without  any  such  particular  assignation. 

"  The  case  of  Lennox,  however,  shows  that  this  matter  is 
otherwise  regarded  by  other  Judges.  For  that  was  precisely  a 
case  of  transmission  through  various  singular  successors,  and 
except  for  the  specialty  of  a  charter  of  confirmation  having 
been  granted  by  the  same  superior,  would  have  been,  in  this 
point,  the  very  same  case  with  that  of  Home,  with  only  the  dif- 
ference, that  the  deeds  were  produced.  Unless,  therefore,  the 
other  Judges  are  very  decided  in  their  opinions  on  the  present 
case,  otherwise  I  should  think  that  it  would  be  highly  necessary 
to  have  a  consultation  of  the  whole  Court  aa  to  tJhe  true  effect 
of  the  judgment  in  the  case  of  Home. 

''  There  is  perhaps  a  separate  point,  as  to  what  title  is  neces- 
sary to  vest  the  right  in  the  heir  of  the  original  grantee.  To 
say  that  it  is  simply  vested  by  the  title  to  the  lands,  w^ould  be 
to  go  against  the  point  so  explicitly  laid  down  by  the  House  of 
Lords.  My  present  impression  is,  that,  in  the  view  now  taken 
of  it,  where  it  is  not  incorporated  in  the  title  to  the  lands,  it 
must  be  considered  as  a  personal  right,  but  a  personal  right 
connected  with  the  lands  and  teinds,  yet  distinct  from  the  title 
in  the  lands  and  teinds  themselves  ;  and  so  an  heritable  right 
of  a  certain  order,  though  not  entering  the  investiture,  to  be 
taken  up  and  transmitted,  as  among  heirs,  by  general  service  or 
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express  assignation — and  which  cannot  pass  to  singular  succes-     Sinclair 
sors  without  such  an  express  assignation.  Bwbadalban*. 

"  Under  these  circumstances,  I  am  of  opinion,  with  the  Lord      IsieT 
Ordinary,  that  the  pursuer  has  failed  to  establish  his  title  to  in- 
sist in  the  claim  set  forth  in  his  summons,  giving  him  alllatitude 
as  to  the  form  of  that  claim.^' 

On  the  case  being  appealed,  It  was  "  ordered  and  adjudged,  JuDomBNT. 
that  the  interlocutor   complained  of  in  the  said  Appeal  be,  the  House 
and  the  same  is  hereby  reversed,  and  that  the  defender  in  the  Aug.  uj 846. 
action  to  which  the  said  Appeal  relates,  be  assoilzied  from  the 
conclusions  of  the  summons  " 

Lord  Campbell  observed, — "  My  Lords,  in  this  case  this 
was  an  action  of  declarator  of  relief  and  payment,  brought  by 
James  Sinclair  against  the  Marquis  of  Breadalbane.  The  pur- 
suer, in  his  summons,  describes  himself  as  *  heritable  proprietor 
of  the  lands  of  Lybster,  with  the  teinds  and  pertinents  thereof — 
and  the  prayer  of  the  summons  is,  that  the  defender  may  be 
decreed  to  pay  to  the  pursuer,  as  heritable  proprietor  of  the 
said  lands  and  teinds  of  Lybster,  the  money,  victual,  &c.,  which 
the  pursuer  and  his  predecessors  have  paid  in  respect  of  sundry 
augmentations  of  stipend 

"  The  defender  pleaded,  among  other  pleas  in  law,  that  the 
pursuer  has  not  produced  a  sufficient  title  to  enable  him  to 
found  a  claim  of  relief. 

"  The  Lord  Ordinary,  Lord  Wood,  made  avizandum  of  the 
case  to  the  Second  Division  of  the  Court,  with  a  note  intimating 
his  opinion  that  the  pursuer  had  not  suflBciently  connected  him- 
self with  the  contract  of  relief. 

"  When  the  case  came  to  be  decided,  Lord  Moncreiff  agreed 
with  the  opinion  of  Lord  Wood ;  but  the  Lord  Justice-Clerk, 
Lord  Medwyn,  and  Lord  Cockburn,  being  of  a  contrary  opinion, 
an  interlocutor  was  pronounced,  which  repelled  the  plea  I  have 
stated,  with  others,  and  remitted  the  cause  to  the  Lord  Ordinary 
to  proceed  on  a  plea  denying  that  the  defender  represents  the 
party  to  the  contract. 

"  Against  this  interlocutor  there  is  an  appeal  to  your  Lord? 
ships,  and  I  am  of  opinion  that  it  ought  to  be  reversed.  But, 
my  Lords,  I  by  no  means  yield  to  the  argument  urged  for  the 
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Slvclaie  appellant  at  the  bar,  that  the  obligation  sued  upon  is  a  mere 
Breadalbanr.  personal  contract,  which,  upon  the  death  of  James  Sinclair,  to 
1846.  whom  it  was  given,  went  by  confirmation  to  his  executors. 
This  might  be  so  by  the  law  of  England,  yet  it  seems  quite 
clear  that  by  the  law  of  Scotland  such  an  obligation  does  not 
go  to  executors,  although  it  may  be  so  far  collateral  as  not 
necessarily  to  pass  with  the  land  or  teinds  to  singular  succes- 
sors. It  does  not  come  within  the  definition,  in  any  Scotch 
law-book  of  authority,  of  things  which  go  to  executors ;  there 
never  has  been  an  instance  of  executors  suing  on  such  an 
obligation ;  and  whatever  difficulties  have  been  started  as  to 
the  mode  of  its  transmission,  I  believe  that  no  Scotch  lawyer 
has  ever  supposed  that  it  was  part  of  the  personal  estate  of  the 
grantee. 

"  I  beg  leave  likewise  to  mention,  that  I  am  not  influenced  by 
the  argument  that  the  warrandice  is  not  introduced  at  length 
into  the  charter  by  the  Earl  of  Breadalbane,  for  I  think  that 
this  charter  contains  words  expressly  and  specifically  referring 
to  the  warrandice  in  the  contract,  which  must  be  considered  as 
embodying  it  in  the  charter  according  to  the  common  maxim, 
*  verba  relcUa  inesse  videntur! 

**  I  arrive  at  the  conclusion,  that  the  defender  is  entitled  to 
be  assoilzied,  from  the  manner  in  which  the  pursuer  has  shaped 
his  case  in  his  summons,  and  the  manner  in  which  he  has  sup- 
ported it  by  proof.  Now,  my  Lords,  the  right  in  which  the 
pursuer  makes  this  demand,  I  think,  is  only  as  heritable  pro- 
prietor of  the  lands  of  Lybster,  with  the  teinds  and  pertinents 
thereof.  At  the  time  when  this  action  was  commenced,  a 
notion  seems  to  have  prevailed  in  Scotland  that  such  a  warran- 
dice against  augmentation  of  stipend,  like  a  warrandice  of  title, 
passed  with  the  land  to  singular  successors,  and  upon  this  notion 
the  summons  seems  to  have  been  framed.  There  is  no  allega- 
tion in  the  summons,  that  the  pursuer  is  heir  of  the  grantee,  or 
any  statement  how  he  is  heir,  or  any  claim  in  the  capacity  of 
heir.  The  grantee  may  be  his  ancestor,  and  all  the  averments 
of  the  summons  may  be  true,  and  yet  he  may  not  represent  the 
grantee  as  heir.  He  alleges,  and  he  has  proved,  that  he  is 
heritable  proprietor  of  the  lands  of  Lybster,  with  the  teinds  and 
pertinents  thereof.     But  in  the  case  of  Maitland  v.  Home,  this 
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House  held  that  an  obligation  by  a  disponer  of  lands  to  relieve     Sinclair 
the  disponee  of  all  future  augmentations  of  stipend,  does  not,  Breadalbanb. 
without  a  special  assignation,  pass  to  singular  successors.    Here      TsIeT 
no  such  special  assignation  is  alleged  and  proved.     That  deci- 
sion has  been  complained  of,  but  it  is  binding  on  this  House  aa 
\vell  as  on  the  Courts  below,  and  I  think  it  is  inconsistent  with 
the  interlocutor  appealed  against. 

"  But,  still  further,  if  it  were  thought  that  the  pursuer's  sum- 
mons, aided  by  his  condescendence,  amounts  to  an  allegation 
that  he  claims  as  heir-at-law  of  the  grantee  of  the  obligation,  I 
do  not  think  that  his  proof  is  sufficient  to  sustain  his  allegation. 
I  entirely  adopt  the  reasoning  upon  this  point  of  Lord  Wood, 
where  his  Lordship  investigates  the  pursuer's  title  as  proved,  in 
a  very  clear  and  accurate  manner,  and  shows,  to  my  entire  satis- 
faction, that  the  pursuer  does  not  sufficiently  connect  himself 
with  the  contract,  either  as  heir  or  as  singular  successor. 

"  Taking  this  view  of  the  case,  I  do  not  feel  it  necessary  to 
oflTer  any  opinion  upon  the  plea  of  prescription,  or  upon  any 
other  question  which  has  been  raised  in  the  case. 

"  Supposing  that  such  obligations  continue  unaffected  by  lapse 
of  time  when  they  are  to  be  enforced,  the  pursuer  should  be 
held  to  considerable  strictness  of  allegation  and  of  proof.  Being 
revived  after  having  long  lain  dormant,  they  have  a  tendency 
to  produce  much  vexation  and  much  litigation  from  the  diffi- 
culty of  finding  who  are  to  sue  and  be  sued  upon  them,  and 
the  remedy  over,  by  way  of  indemnity,  which  may  successively 
be  obtained  by  those  who  are  found  liable. 

"  Upon  the  whole,  I  move  your  Lordships  that  the  interlocutor 
appealed  against  be  reversed,  and  that  the  defender  be  assoilzied 
from  the  conclusions  of  the  summons." 

Lord  Cottenham  observed, — "My  Lords,  having  had  the 
benefit  of  seeing  the  opinion  of  my  noble  and  learned  friend, 
which  he  has  now  stated  to  the  House,  I  entirely  concur  with 
him*  in  the  view  he  has  taken  of  the  case,  and  it  is  not  neces- 
sary therefore  for  me  to  enter  into  it." 

Lord  Brougham  observed, — "  My  Lords,  I  have  not  read 
the  judgment  of  my  noble  and  learned  friend,  but  I  recollect 
the  case  perfectly.  I  attended  at  the  hearing,  and  it  appeared 
to  me  to  be  a  case  of  the  greatest  importance,  as  it  respected 
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Sinclair  the  Scotch  practice,  and  I  certainly  did  incline  at  the  time,  very 
Breadalban*.  strongly  incline,  to  think  that  the  interlocutor  appealed  against 
was  wrong,  my  mind  going  along  with  the  reasoning  of  the 
learned  Lord  Ordinary,  Lord  Wood.  That  was  my  impression 
at  the  time,  my  Lords  ;  and  I  recollect  having  so  very  strong 
an  opinion  on  the  subject,  that  I  suggested  to  my  noble  and 
learned  friend  near  me,  who  first  spoke,  who  presided  upon  the 
occasion,  that  we  might  dispose  of  it  then  ;  but  as  we  were  to 
reverse  the  judgment  of  the  Court  below,  it  was  deemed  neces- 
sary to  take  a  Uttle  time  to  consider  it,  as  we  always  naturally 
look  more  minutely  into  a  case  when  w^e  differ  from  the  learned 
Judges  of  the  Court  below." 


1.  In  the  case  of  Hamilton  v. 
Montgomery,  January  28, 1834, 
the  pursuer's  superior  held  certain 
lands  with  the  teinds,  with  a  right 
of  warrandice  over  other  lands  in 
the  event  of  augmentation  of  sti- 
pend. The  superior  granted  to 
the  pursuer's  author  a  feu-disposi- 
tion  of  the  lands  and  teinds,  with 
this  declaration  and  agreement, 
that  in  case  of  augmentation  or 
eviction  of  the  teinds,  the  vassal 
should  be  allowed  to  retain  as 
much  of  the  feu-duty  as  should  be 
correspondent  to  the  augmentation 
or  eviction.  The  feu-disposition 
contained  a  clause  of  assignation 
to  "  the  haill  writts,  rights,  evi- 
dents,  and  securities  made,  grants 
ed,  and  conceived,  or  that  may  in 
anyways  be  interpret  in  favour  of 
me  or  my  predecessors  or  authors, 
of  or  concerning  the  lands  and 
others  above  disponed."  An  amount 
of  augmented  stipend  having  been 


allocated  on  the  lands  exceeding 
the  feu-duty  allowed  to  be  retained 
by  the  original  feu-disposition,  in 
the  event  of  such  eviction,  the 
pursuer,  who  was  now  the  vassal 
in  the  lands,  raised  an  action  of 
declarator  and  relief  against  the 
defender,  who  was  now  the  pro- 
prietor of  the  warrandice  lands, 
concluding  to  be  relieved  out  of 
these  lands  of  the  augmented  sti- 
pend. 

2.  The  pursuer  pleadedj — ^That 
the  feu-disposition  being  with  the 
teinds,  the  assignation  to  writs 
and  evidents  must  be  effectual  to 
entitle  the  vassal  to  found  on  all 
rights  of  his  superior,  capable  of 
protecting  the  right  conveyed;  and 
that  the  warrandice  from  augmen- 
tation, contained  in  the  original 
conveyance  of  the  lands,  must  be 
held  to  have  been  assigned  to  the 
vassal,  to  the  effect  of  enabling 
him  to  protect  the  teinds  convey- 
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ed  to  him  in  the  feu-disposition. 
The  defender  pleaded^ — That  the 
pursuer  had  no  title  to  found  on 
the  warrandice  right  contained  in 
the  original  conveyance  of  the 
lands  to  his  superior,  that  there 
was  no  conveyance  of  that  right  of 
warrandice  in  the  feu-disposition, 
and  that  the  assignation  of  writs 
and  evidents  could  be  of  no  other 
force  than  to  make  the  writs  be- 
longing to  the  disponer  available 
to  the  disponee,  for  the  defence  of 
rights  actually  conveyed,  but  that 
it  could  never  in  itself  operate  as  a 
conveyance  of  rights.  The  Court 
assoilzied  the  defender. 

3.  Lord  Glenlee  observed, — 
^  It  is  clear  that  the  pursuer  has  no 
right  whatever,  under  the  assigna- 
tion to  the  writs,  further  than  to 
have  them  made  forthcoming,  in 
order  to  maintain  those  rights 
which  were  really  conveyed  ;  and 
after  the  decision  of  Graham  v. 
Don,  I  could  never  have  imagined 
that  such  an  assignation  could  be 
founded  on  to  a  greater  extent. 
That  was  a  much  stronger  case  than 
the  present,  as  there  was  some- 
thing like  a  special  general  assig- 
nation ;  and  the  Court  held,  that 
though  the  right  in  question  was  a 
tack  of  teinds,  which  may  be  car- 
ried by  assignation,  yet  the  assig- 
nation to  writs  could  only  be  used 
to  support  the  right  actually  con- 
veyed, but  could  not  convey  the 
tack  itself.  The  only  benefit  that  the 
pursuer  can  get  by  the  assignation 
of  writs,  is  to  defend  by  them  what 
was  conveyed  to  him  by  Stewart, 
bnt  not  to  get  something  further. 
Now,  what  was  given  ?  There  was 
no  warrandice  against  farther  aug- 


mentations, except  under  the 
clause  allowing  him  to  retain  the 
feu-duty,  and  to  the  extent  of 
maintaining  that  right  if  disputed, 
he  might  found  upon  the  writs  as- 
signed, but  to  the  effect  claimed 
he  has  no  right  whatever." 

4.  The  import  of  the  two  deci- 
sions in  Graham  v.  Don  and 
Hamilton  v,  Montgomery,  is 
thus  stated  by  the  Court,  in  the 
case  of  Renton  t?.  Anstruther, 
Dec.  14,  1843  :   "  What  was  set- 
tled by  these  two  decisions,  we  ap- 
prehend, was  this,  and  no  more, — 
That  where  in  a  regular  deed  of 
conveyance  by  a  person  infeft,  the 
subjects  to  be  conveyed  are  dis- 
tinctly specified  and  set  forth  in  a 
proper  dispositive  clause,  or  other 
sufficient  clause  of  conveyance,  the 
terms  of  that  leading  clause  shall 
be  taken  as  the  measure  of  the 
rights  so  given ;  and  the  extent  of 
the  grant  thus  constituted  shall 
not  be  varied,   enlarged,   or  re- 
strained by  the  terms  of  any  sub- 
sequent  clause  of  assignation  of 
writs  and  evidents,  which,  when 
annexed  to  such  a  cardinal  dispos- 
ing clause,  must  be  viewed  as  sub- 
sidiary only,  and  be  constnied  and 
have  effect  only  in  subordination 
to  that  substantive  clause  of  con- 
veyance, and  not  according  to  the 
literal   import   of   the   words    in 
which  it  may  be  expressed.  These 
cases  were  mere  illustrations  of  the 
very  elementary  and  familiar  prin- 
ciple or  maxim  in  the  law  of  Scot- 
land, that  it  is  the  exclusive  privi- 
lege of  the  dispositive  clause,  in  all 
instruments  where  there  is  such  a 
clause,  to  define  and  settle  what  it 
is  that  is  conveyed,  and  that  no 
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other  clause  intended  substantially 
for  different  purposes  shall  ever  be 
so  construed  as  to  control  or  limit 
its  operations ;  they  therefore  leave 
quite  untouched  the  more  general 
question,  as  to  the  eflPect  of  an  as- 
signation of  writs  and  evidents, 
where  it  stands  alone,  and  not  in 
connexion  with  any  such  over- 
ruling antecedent." 

5."  The  case  of  Don  in  1814,  pro- 
ceeded indisputably  on  the  same 
general  ground,  of  the  impossibility 
of  controlling  or  enlarging  a  spe- 
cific grant  constituted  by  leading 
clauses  of  conveyance,  by  the  terms 
of  a  relative  assignation  of  writs 
and  evidents,  however  comprehen- 
sive those  terms  might  be.  It  hap- 
pened in  that  case  that  there  was 
no  proper  dispositive  clause ;  the 
conveyance  to  the  heirs  of  entail 
being  in  the  form  of  a  procuratory 
of  resignation  by  a  proprietor  in- 
feft.     But  such  a  procuratory,  as 
Lord  Stair  has  observed,  *  has  in 
it  the  eflPect  of  a  disposition,'  and 
is,  in  fact,  a  full  and  direct  dispo- 
sition of  the  subjects  resigned  to 
the  superior  in  the  first  place,  to 
whom  it  expressly  *  surrenders, 
upgives,  and  delivers'  the  subjects 
resigned,  and  in  the  next  place, 
and  in  substance,  to  the  heirs  in 
whose  favour  he   is  required  to 
grant  new  infeftment.     It  is  ac- 
cordingly quite  settled  that  the  ori- 
ginal specification  in  a  procuratory 
of  the  subjects  resigned,  where  the 
conveyance  is  completed  in  this 
form,  is  as  exclusively  the  measure 
of  the  grant,  as  a  similar  specifica- 
tion in  the  dispositive  clause   is, 
where  the  title  is  meant  to  be  made 
up   under  a   precept   of  sasine ; 


and,  accordingly,  the  specification 
and  description  of  these  subjects  in 
the  charter  of  resignation  is  always 
and  necessarily  identical  with  that 
in  the  procuratory,  which  is  in  this 
respect,  its  sole  pattern  and  war- 
rant." 

6.  "  There  could  not  possibly 
be  a  stronger  case  than  that  of 
Don  for  questioning  the  absolute 
supremacy  of  the  proper  disposi- 
tive or  conveying  clauses  in  fixing 
the  extent  of  the  grant,  and  pre- 
venting its  being  enlarged  by  any 
accessary  provisions  ;  and,  accord- 
ingly. Lord  Balgray,  who  was  very 
learned  in  conveyancing,  when  the 
case  first  came  before  him  as  Lord 
Ordinary,  found  that  the  right  to 
the  tack  of  teinds  was  effectually 
conveyed  by  this  clause  to  the  heirs 
of  entail ;  but  on  farther  consider- 
ation, the  Court,  and  at  last  una- 
nimously, altered  this  judgment; 
and  in  respect  the  heirs  could  take 
only  what  was   resigned  by  the 
procuratory,  and  given  anew  by 
the  charter  of  resignation,  found 
that  ^  the  general  clause  of  assig- 
nation to  writs  and  evidents  an- 
nexed to  the  procuratory  of  1708, 
was  not  a  due  and  sufficient  con- 
veyance of  the  tack  of  teinds  in 
question  to  the  heirs  of  entail.' " 
7.  The  main  difference  between 
the  case  of  Horne  v.  Maitland 
and  that  of  Breadalbane  v.  Sin- 
clair, was,  that  in  the  former  case 
the  pursuer  was  a  singular  succes- 
sor, and  in  the  latter  he  was  alleged 
to   be   the    heir  of   the   original 
grantee  in  the  obligation  of  relief. 
The  pursuer,  in  the  former  case, 
produced  a  progress  in  which  two 
of  the   earlier    dispositions   were 
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wanting,  but  it  is  thought  that 
even  if  they  had  been  produced, 
they  would  have  been  held  by  the 
House  of  Lords  insu£Scient  to 
transmit  the  obligation  sued  upon, 
unless  they  had  contained,  not  a 
mere  general  assignation  to  the 
writs  and  evidents,  but  a  special 
assignation  to  the  obligation.  In 
the  latter  case,  the  pursuer's  pro- 
gress commenced  with  a  precept 
of  clare  constat^  which  was  mani- 
festly incapable  of  transmitting 
more  than  the  feudal  estate.  Had 
the  infeftment  proceeded  on  a 
special  service,  which  includes  a 
general  one,  or  had  there  been  a 
general  service  independent  of  the 
infeftment  on  the  precept  of  clare 
constat^  this  first  defect  in  the  pur- 
suer^s  progress  would  have  been 
supplied.  But  the  subsequent 
8t€ps  of  the  progress  must  have 
been  equally  regular  and  formal, 
in  order  to  vest  the  right  under 
the  obligation  in  the  party  seeking 
to  enforce  it. 

8.  The  case  of  Lennox  v.  Ha- 
milton, July  14, 1843,  was  a  case 
between  superior  and  vassal.  In 
the  original  feu-charter,  granted 
in  1 737,  and  carr}'ing  both  land  and 
teinds,  the  superior  bound  himself 
to  warrant  the  feu-right  from  "  all 
future  augmentations  of  ministers' 
stipends  that  might  affect  the  tithes 
above  disponed."  In  1778,  the 
superior  granted  a  confirmation  to 
a  disponee  of  the  original  vassal. 
This  charter  narrated  the  original 
charter,  and  the  original  vassal's 
disposition,  with  relative  infeft- 
ments,  and  confirmed  the  same  in 
<^  the  haill  heads,  articles,  clauses, 
tenor^  and  contents  thereof,"  and 


declared  "this  general  confirmation 
to  be  as  valid  and  efiectual  to  all  in- 
tents and  purposes  as  if  the  said  dis- 
positions and  instruments  of  sasine 
before  mentioned  had  been  herein 
before  verbatim  insert."  In  this  char- 
ter, the  superior'^s  obligation  to  re- 
lieve the  vassal  from  augmentations 
of  stipend  was  omitted,  and  the  vas- 
sal was  taken  bound  to  relieve  the 
superior  from  payment  of  all  mi- 
nisters' stipend.  In  1798,  the 
lands  and  teinds  came  by  progress 
through  a  variety  of  singular  suc- 
cessions, none  of  whom  entered 
with  the  superior,  to  the  pursuer^s 
ancestor,  and  ultimately  by  suc- 
cession to  the  pursuer  himself.  In 
1815,  the  superior  granted  a  char- 
ter of  resignation  and  confirmation, 
and  in  it,  as  in  the  charter  of  1778, 
the  warrandice  in  the  original 
charter  against  augmentations  of 
stipend  was  omitted,  and  the  vassal 
was  taken  bound  to  relieve  the 
superior  "  from  payment  of  all  mi- 
nister's stipend."  This  charter 
made  no  mention  of  the  original 
charter,  nor  did  any  of  the  con- 
veyances in  the  course  of  the  pro- 
gress contain  a  specific  mention  of 
the  warrandice  against  augmenta- 
tions, but  all  of  them  contained  an 
assignation  to  the  writs  and  evi- 
dents of  the  lands,  with  the  whole 
clauses  of  warrandice,  and  other 
clauses  therein  contained. 

9.  The  pursuer,  who  was  a  sin- 
gular successor  in  the  feu,  brought 
an  action  of  relief  against  the  su- 
perior, founding  upon  the  obli- 
gation contained  in  the  original 
charter.  His  title  was  sustained. 
One  of  the  grounds  on  which  the 
judgment  proceeded  was,  that  the 
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obligation  sued  upon  formed  part 
of  the  original  feu-charter,  and 
that  it  could  not  be  held  to  have 
been  discharged  by  it^  having 
been  omitted  in  the  subsequent 
charters  by  progress  granted  by 
the  superior.  Lord  Fullebton 
observed, — "  Upon  this  ground, 
there  is  a  distinction  between  the 
case  of  Home  and  the  present  in 
another  respect,  and  one  which 
operates  strongly  in  support  of  the 
transmission  of  warrandice.  In  that 
case,  it  was  necessary  for  the  pur* 
sner  to  make  out  that  warrandice 
against  augmentations  '  ran  with 
the  lands,'  that  is,  virtually  adhered 
to  the  property  of  the  lands  inde- 
pendently of  any  express  assigna^ 
tion,  or  direct  connexion  between 
the  granter  of  the  warrandice  and 
the  pursuer.  For  there,  the  sale 
of  the  lands  was  a  sale  out  and 
out,  with  procuratory  and  precept, 
so  that  the  warrandice  was  an  en- 
tirely separate  contract  between 
Sinclair  and  Lord  Breadalbane, 
who  had  sold  to  him.  That  con- 
tract might  be  held  to  require  an 
express  transmission  from  the  ori- 
ginal grantee  in  order  to  preserve 
its  effect  against  Lord  Breadalbane, 
between  whom  and  any  subse- 
quent acquirer  of  the  lands  there 
existed,  by  the  force  of  that  acqui- 
sition, no  privity  of  contract  what- 
ever. But  here,  the  superior  feued 
out  the  lands,  and  made  the  obli- 
gation to  relieve  from  augmenta- 
tions a  part  of  his  obligation  as 
superior,  so  that  when  the  vassal 
came  to  sell,  he  must  be  held  to 
have  substituted  the  purchaser  for 
himself  in  that  original  contract, 
and  thus  brought  every  subsequent 


acquirer  in  direct  connexion  with 
the  superior,   in   relation  to  the 
obligation  of  relief.    There  is  good 
ground  for  holding  that  such  an 
obligation  would  go  with  the  lands, 
and  that  the  purchaser  would  be 
entitled  to  insist  that  the  superior 
should  repeat  it  in  any  new  char^ 
ter.     No  doubt,  the  vassal  might 
perhaps  be  held  to  have  waived  it, 
if  he  took  a  charter  of  confirmation, 
leaving  it  entirely  out  of  his  title. 
But  the  charter  of  confirmation  of 
1778  clearly  involves  a  confirma- 
tion and  renewal  of  the  original 
clause  of  warrandice.  That  charter 
confirms  the  original  charter  and 
the    subsequent  disposition,   and 
that  ^  in  the  haill  heads,  articles, 
clauses,  tenor,  and  contents  of  the 
foresaid  dispositions,'  and  declares 
^  this  general  confirmation  to  be  as 
valid  and  effectual  as  if  the  said  dis- 
positions had  been  herein  verbatim 
inserted.'   Even  if  it  could  be  held 
that  the  charters  of  confirmation 
in  1815  and  1839,  were  not  suffi- 
ciently explicit  in  the  matter,  there 
is  not  at  this  moment  any  bai*  that 
I  can  see  against  the  pursuer  ob- 
taining a  reduction  of  those  char- 
ters, and  a  renewal  in  the  terms  of 
the  charter  1778." 

10.  Lord  Jeffrey  observed, — 
"With  regard  to  the  charter  of 
181o,  I  am  not  moved  by  the  dif- 
ficulty raised  ;  and  though  I  think 
the  answer  is  sufficient,  that  pre- 
scription has  not  run  upon  it,  I 
hold  the  canon  of  construction  ap- 
plies to  it,  that  when  yon  find  the 
obligations  of  the  vassal  are  kept 
up  as  originally,  those  in  his  favour 
in  the  original  charter  are  to  be 
implied  in  this,  which  is  a  charter 
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by  progress.  I  therefore  see  no 
necessity  for  a  redaction  of  it.  In 
the  case  of  M^Leod,  5.  Br.  Sup., 
p.  61 5,  there  is  a  strong  confirma- 
tion of  the  doctrine  of  Craig  and 
Erskine  as  to  the  effect  of  omis* 
sions  in  charters  by  progress,  viz. 
that  all  the  claases  of  the  original 
charter  are  implied,  if  there  be  no 
express  alteration.'* 

11.  The  view  taken  in  this  case 
by  the  Court  of  the  import  of  the 
case  of  HoBNE  v.  Bbeadalbane's 
Trustees,  was  different  from  that 
taken  by  Lord  Moncreifp  in 
delivering  his  opinion  in  the  case 
of  Sinclair  v.  Breadalbane. 
Lord  Fullerton    observed, — 
^'  It  is  maintained  by  the  defender, 
founding  on  the  case  of  Home  v. 
Lard  Breadalbaney  that  the  clause 
of  warrandice  was  not  effectually 
carried  by  the  transmission  of  the 
lands.     On  looking  to  that  case, 
and  the  grounds  of  judgment  in 
the  House  of  Lords,  it  does,  not 
appear  to  me  to  support  the  ob- 
jection.    It  does  not  decide  that  a 
warrandice  against  augmentations 
of  stipend  caimot  in  any  case  be 
validly  transmitted  by  assignation 
to  '  writs  and  evidents,  and  clauses 
of  warrandice  therein  contained.' 
The  ground  of  judgment*  there 
seems  to  have  been,  that  such  a 
clause  *  did  not  run  with  the  lands,' 
but  required  special  assignation  or 
conveyances  to  transfer  it;    and 
that,  in  the  circumstances  of  that 
case,  there  were  breaches  in  the 
line  of  connexion    between   the 
party  to  whom  the  warrandice  had 
been  granted,  and  the  pursuer, 
who    sought    to    make   it  good. 
Here,  that  question  does  not  arise, 


for  in  all  the  transmissions  of  the 
lands,  there  was  an  assignation  to 
the  writs  and  evidents,  including 
the  warrandice.  It  may  be  said 
that  a  clause  of  warrandice  of  the 
lands,  in  the  proper  sense,  is  dif- 
ferent from  a  relief  against  aug- 
mentations. But  an  assignation 
of  warrandice  must  be  held  to  in- 
clude everything  that  the  parties 
call  by  that  name.  It  is  quite 
competent  to  make  an  agreement 
to  relieve  from  augmentations  in 
the  form  of  a  clause  of  warrandice. 
That  was  the  form  adopted  in  the 
original  disposition  1737,  and 
under  that  form  it  must  be  held 
to  have  been  conveyed  on  the  sub- 
sequent transmission  of  the  pro- 
perty. On  this  point,  then,  I  do 
not  see  any  diflSculty  in  holding 
that,  even  according  to  the  prin- 
ciples laid  down  in  the  case  of 
Home,  there  is  here  a  sufficient 
transmission." 

12.  Lord  Jeffrey  observed, — 
"  The  only  point,  therefore,  which 
leads  to  any  difficulty  is  the  appli- 
cation of  certain  views  thrown  out 
by  the  House  of  Lords  in  the  case 
of  Home.  Accordingly,  I  have 
looked  very  carefully  into  that 
case,  and  no  doubt  there  are  cer- 
tain statements  about  an  obliga- 
tion of  this  nature  being  different 
from  an  obligation  of  warrandice ; 
but  I  am  sure  that  the  ratio  de- 
cidendi did  not  proceed  on  any 
such  ground.  I  agree  with  Lord 
FuUerton,  that  the  much  stronger 
ground  was,  that  there  was  there 
not  a  continued  obligation  between 
the  superior  and  vassal,  which  is 
the  case  here.  There  was  ground, 
therefore,  for  saying,  in  that  case, 
G 
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that  there  was  no  clause  of  war-  ingly,  the  result  was,  that  it  was 

randice  which  could  run  with  the  held  that  he  had  failed  to  connect 

lands.     But  I  don't  even  see  that  himself  with  the  contract  on  which 

the  judgment  wenton  that  ground,  he  founded;  that,  assumingit  to  be 

The  ground  on  which  it  ultimately  transmissible,  he  on  whom  the  onus 

proceeded  was,  that  the  House  of  lay  had  not  shown  that  he  had 

Lords  held  that  there  was  no  evi-  right  to  it.     Looking  to  all  these 

dence  of   the   assignation.     The  circumstances,  and  to  the  whole 

deeds  were  not  produced,  and  their  tenor  of  that, case,  I  don't  feel  my- 

contents  were  unknown.     It  was  self  constrained,  but   rather  the 

necessary  for  the  pursuer  to  show  reverse,  to  alter  the  interlocutor 

evidence  of  the  transmission,  and  of  the  Lord  Ordinary." 
he  had  not  done  so ;  and  accord-< 


A  general  Conveyance  of  Lands  is  sufficient  to  found  an  action 
against  the  granters  heir  to  denude,  or  an  action  of  adjudication 
in  implement  of  the  conveyance. 

BROUGH  V.  GLOVER. 

Dec.  7, 1810.  A  mutual  deed  of  settlement  was  executed  by  David  Brough 
Narbative.  and  his  wife.  The  dispositive  clause  was  in  these  terms : — 
"  Assigned,  disponed,  and  made  over,  as  we  hereby  assign,  dis- 
pone, and  make  over  in  favour  of  the  longest  liver  of  us  two, 
our  haill  goods,  gear,  debts,  sums  of  money,  bonds,  bills,  tickets, 
accounts,  household  plenishings,  utensils  and  domiciles,  body 
clothes,  and  every  subjecty  whether  heritable  or  moveable,  that 
shall  happen  to  pertain  or  belong  to,  or  that  can  in  any  wise 
be  claimed  by  us,  or  either  of  us,  at  the  time  of  the  death  of 
the  first  of  us  two.  Dispensing  with  the  generality  hereof,  and 
declaring  these  presents  to  be  as  good  and  eflTectual,  as  if  every 
subject  hereby  conveyed,  were  specially  enumerated  and  set 
down.'' 

The  wife  having  survived  her  husband,  she  executed  a 
general  disposition  and  settlement,  in  favour  of  the  defender 
and  others  as  trustees.  On  her  death,  the  pursuer,  as  heir  at 
law  of  David  Brough,  brought  a  reduction  of  the  mutual  settle- 
ment between  him  and  his  wife,  and  of  her  settlement  in  favour 
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of  the  defenders,  on  the  ground  that  the  mutual  settlement  im-  bbouqh 
ported  only  a  settlement  of  personal  property,  and  was  insuffi-  Glovbr. 
cient  in  law  to  convey  the  heritable  estate.  isia 

Pleaded  fob  the  Pursubb. — The  heir  of  line  is  the  favourite  p^^^^  ^^ 
of  the  law,  and  his  interest  cannot  be  aflfected,  except  by  a 
clear  intention  of  his  predecessor,  fiilly  and  legally  expressed  to 
that  effect.  In  the  transference  of  heritable  property,  the  law 
of  Scotland  requires  a  rigid  adherence  to  its  own  forms.  No 
deed  executed  according  to  the  law  of  a  foreign  coimtry  will 
convey  Scotch  heritage.  Neither  can  a  man  legate  and  be- 
queath his  heritage.  In  regulating  the  succession  to  it  after 
his  death,  it  must  be  in  the  form  of  a  disposition  de  presently 
and  formal  dispositive  words  are  necessary  for  the  effectual 
nomination  of  an  heir,  to  the  exclusion  of  the  heir  of  line. 

The  deed  in  question  is  defective  as  a  disposition  of  heritage. 
The  subject  claimed  is  not  expressly  disponed,  and  the  deed 
contains  neither  procuratory  nor  precept.  The  subjects  enu- 
merated in  the  deed  are  moveable  subjects.  The  general  clause 
added  to  the  previous  specification,  must  be  held  to  be  restricted 
to  subjects  of  the  same  nature  with  those  previously  enumerated. 
It  cannot  be  supposed  that  it  was  intended  to  convey  a  valu- 
able land  estate,  and  yet  not  to  have  specially  mentioned  it.  The 
place  which  the  general  clause  occupies  in  the  deed,  shews  that 
it  was  only  intended  to  include  moveable  property  of  every  de- 
scription. 

Pleaded  fob  the  Defendbb. — It  is  admitted  that  mere  will^^"^^/^^ 
or  intention  by  itself  is  not  sufficient  to  effectuate  a  conveyance 
of  heritable  property.  A  deed  in  writing,  accompanied  with 
certain  forms  and  solemnities,  is  essentially  requisite  for  that 
purpose.  Still,  however,  the  mil  of  the  proprietor  is  the  chief 
and  most  important  ingredient.  The  very  rule  of  law  which 
requires  certain  forms  and  solemnities  to  the  written  deed  of 
conveyance,  is  intended  to  prevent  an  alienation  of  property, 
where  the  owner  did  not  deUberately  intend  it.  But  where 
the  intention  is  clear,  and  the  deed  contains  expressions  which 
in  &ir  construction  are  sufficient  to  comprehend  the  subjects 
which  he  intends  to  convey,  effect  will  fall  to  be  given  to  the 
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Bro^ugu      jg^j^  although  the  expressions  used  may  not  be  the  most  ap- 
glotbr.     propriate  in  the  technical  language  of  conveyancing, 
ij^io.  The  deed  in  question  contains  technical  expressions,  suflS- 

ciently  broad  and  appropriate  for  carrying  heritage.  A  con- 
veyance of  heritage  must  be  in  its  form  a  de  presenti  convey- 
ance, and  not  a  mere  testamentary  deed.  The  dispositive 
words  in  the  present  deed,  are  "  dispone,  assign  and  make 
over."  The  particular  expressions  employed  in  the  deed,  com- 
prehend not  only  moveables,  but  "  every  subject,  whether  herit- 
able or  moveable."'  The  heritable  subjects  are  conveyed  by  a 
separate  and  distinct  mention  of  them  in  the  dispositive  clause, 
apart  from  and  in  addition  to  the  moveable  means  and  effects. 
For  after  the  moveable  means  and  effects  are  enumerated,  the 
conveyance  is  carried  farther,  by  the  unequivocal  words,  **  and 
every  subject,  whether  heritable  or  moveable,  that  shall  belong 
to  us,  or  either  of  us/* 

From  the  whole  tenor  and  construction  of  the  deed,  there- 
fore, it  is  clear  that  the  deed  was  not  only  intended  to  carry 
heritage  as  well  as  moveables,  but  that  it  is  also  expressed  in 
terms  sufficiently  comprehensive  and  proper,  for  giving  effect 
to  that  intention. 
Interlocutor  of      The  Lord  Ordinary  found,  "  That  in  legal  construction,  the 

Lord  Ordinary,       ,,  .  ;  .  _  i,.  .i.,\. 

June  21, 1810.  said  partics  cannot  be  understood  to  have  disinherited  tneir 
heir,  or  to  have  meant  anything  more  than  a  conveyance  of 
moveables." 


Judgment. 
Dec.  7,  1810. 


Opinions. 
Baron  Hume's 
Session  Pa- 
pers, MS. 
Notes. 


The  defenders  reclaimed,  and  the  Court  "  Altered  the  inter- 
locutor reclaimed  against,  repelled  the  reasons  of  reduction,  sus- 
tained the  defences,  and  assoilzied  the  petitioners/' 

Lord  Mbadowbank  observed, — "  In  the  case  of  Cairnie  v. 
Welsh,  the  deed  was  less  apt  for  conveyance  of  heritage,  and 
yet  was  sustained.'* 

Lord  Sucooth. — "  The  words  are  dispositive,  and  if  followed 
immediately  with  mention  of  all  heritable  and  moveable  sub- 
jects, would  be  suflScient  to  carry  them.  But  the  dijBSculty  is, 
that  there  follows  an  anxious  enumeration  of  moveable  subjects 
only.  The  mention  of  heritage  is  only  at  the  end  of  that 
enumeration,  and  being  relative  to  a  higher  class  of  subjects, 
it  is  not  to  be  appUed  to  any  but  moveables — things  of  the  same 
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class  as  those  specially  enumerated.     At  the  same  time,  inten-     Bbodgh 
tion,  I  rather  think,  was  in  favour  of  defenders.  As  also,  the      Gwver. 
word  *  subjects '  is  more  properly  applicable  to  heritage  than       isio. 
the  words  *  means '  or  *  eflfects.'     On  the  whole,  though  with 
hesitation,  I  incline  to  alter.'' 

LoED  Craig. — "  The  words  are  dispositive,  and  sufiScient  to 
convey  if  the  subjects  are  properly  described.  The  second 
question  is  more  doubtfiil  —  the  special  enumeration  being 
relative  to  moveables  only,  and  heritage  is  mentioned  in  the 
end  only.  On  the  whole,  however,  I  am  inclined  to  think  we 
cannot  disregard  these  words.  Heritable  effects  would  not  do, 
because  heritage  is  not  effects.  But  heritable  subjects  is  a 
proper  term  known  in  law.  The  case  of  Cairnie  is  in  point, 
where  the  word  immoveable  carried  the  house." 

Lord  President  Blair. — "  Deed  inaccurate,  but  good  to  con- 
vey, so  far  as  it  goes.  It  conveys  all  subjects  whether  herit- 
able or  moveable,  which  makes  a  purpose  to  convey  two  kinds 
of  subjects  distinguished  from  each  other.  If  these  words  had 
been  by  themselves,  they  most  clearly  would  have  conveyed. 
The  difficulty  is,  that  an  enumeration  of  moveables  precedes  it. 
But  I  doubt  much  whether  we  can  sustain  the  mere  order  or 
arrangement  of  clauses^  to  defeat  the  broad  words  themselves. 
As  to  order  of  clauses,  law  prescribes  nothing.  If  the  deed 
bad  begun  with  these  general  words,  it  is  clear  that  the  after 
specification  of  moveables  would  not  restrict  it — nor  does  it  vary 
the  law,  that  the  heritable  clause  follows. — I  am  for  altering." 

In  the  Faculty  Collection,  the  President  is  reported  to  have  Faculty  Rk- 
observed, — "  That  in  order  to  transfer  a  feudal  right,  a  techni-  ^^"* 
cal  and  formal  deed,  with  procuratory  and  precept,  was  neces- 
sary ;  but  to  make  a  valid  settlement  of  heritage,  which  the  law 
will  recognise,  and  render  effectual,  nothing  more  is  necessary 
than  dispositive  words,  expressing  the  will  of  the  grantor,  whether 
general  or  special.  In  the  present  case,  the  words  *  assign 
and  dispone  every  subject,  whether  heritable  or  moveable,'  are 
sufficiently  broad  to  comprehend  heritage,  and  the  generality 
of  them  is  no  objection  to  'their  validity.  It  is  a  general  con- 
veyance of  heritage  to  be  made  effectual  by  an  adjudication  in 
implement." 
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1.  In  the  case  of  Welsh  v.  CaiRt 
NIE,  June  28,  1809,  the  deed  was 
in  the  form  of  a  testament,  but  it 
contained  dispositive  words,  and 
one  clause,  after  enumerating  vari- 
ous kinds  of  moveable  subjects,  was 
followed  by  the  general  words, 
"  and  every  other  moveable  and 
immoveable  subject  of  whatever 
denomination."  The  Court  sus- 
tained the  deed  as  a  valid  convey- 
ance of  heritage. 

2.  Lord  President  Blair  ob- 
served,— "  In  form,  though  not  in 
substance,  the  old  rule  of  not  set- 
tling heritage  by  testament  re- 
mains. But  we  apply  it  very  strict- 
ly. The  word  dispone  is  here,  also 
all  imipoveable  subjects — which 
applies  to  houses.  The  decisions 
mentioned  on  either  side  are  of 
two  kinds — either  that  the  descrip- 
tion of  the  subjects  did  not  apply  to 
heritage,  as  in  Ross'  case,  or  they 
are  cases  where  the  deed  is  not 
executed  according  to  the  law  of 
Scotland.  But  here  are  proper 
disponing  words  and  proper  de- 
scription, and  the  different  clauses 
shew  the  testator^s  will  to  be  to 
give  the  house  to  one  person  in  life- 
rent, and  to  another  in  fee.  As 
to  the  title,  the  more  regular  way 
would  be  by  an  action  of  declara- 
tor and  for  implement,  and  on  that 
decree  to  adjudge  in  implement. 
But  as  the  matter  is  here,  we  should 
give  our  judgment  on  the  meaning 
of  this  deed." — ^Baron  Hume's 
Session  Papers,  MS.  Notes. 

3.  In  order  to  facilitate  the 
transference  of  land,  the  clauses 
usually  inserted  in  conveyances 
are  reduced  by  the  Act  10  &  11 
Victoria,  cap.  48,  to  a  verj'  simple 


form.    iThe  clause  of  obligation 
TO  INFEFT,  if  limited  to  an  obliga- 
tion to  infeft  a  me  only,  is  held  to 
imply  an  obligation  onthedisponer 
to  infeft  the  disponee  and  his  heirs 
and  assignees  in  the  subjects  con- 
veyed upon  their  own  expenses,  to 
be  held  from  the  disponer,  and  his 
heirs  and  successors,  of  and  under 
their  immediate  lawful  superiors, 
in  the  same  manner  as  the  dis- 
poner himself  or  his  predecessors 
held  or  might  have  held  them,  and 
that  either  by  resignation  or  con- 
firmation, or  both,  the  one  without 
prejudice  of  the  other.     If  the  ob- 
ligation to  infeft  is  granted  to  be 
holden  a  me  vel  de  me^  it  is  held  to 
imply  an   obligation  on  the  dis- 
poner to  infeft  the  disponee  and 
his  heirs  and  successors  upon  their 
own  expenses,  by  two  several  in- 
feftments  and  manners  of  holding, 
the  one  to  be  holden  of  the  disponer 
and  his  heirs  and  successors,  in 
free  blench,  for  payment  of  a  penny 
Scots,  in   name  of  blench  farm, 
at  Whitsunday  yearly,  upon  the 
ground  of  the  lands  if  asked  only, 
and  freeing  and  relieving  him  and 
his  successors  of  all  feu-daties,  and 
other  duties  and  services  exigible 
out  of  the  lands  by  their  immedi- 
ate lawful  superiors  thereof.     The 
other  of  the  infeftroents  is  to  be 
holden  from  the  disponer  and  his 
successors,  and  under  their  imme- 
diate lawful  superiors,  in  the  same 
manner  as  the  disponer  and  his  pre- 
decessors held  or  might  have  held 
the  lands,  and  that  either  by  re- 
signation or  confirmation,  or  both, 
the  one  without  prejudice  to  the 
other. 
4.  The  clause  of  Resignation, 
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'^  and  I  resign  the  said  lands  and 
others  for  new  infeftment,"  is  held 
to  be  equivalent  to  a  Procnratory 
of  Resignation  in  the  terms  for- 
merly used,  and  in  the  case  of  con- 
veyances by  a  vassal  to  his  supe- 
rior, it  is  held  as  equivalent  to  a 
Procnratory  of  Resignation  ad  re^ 
manentiam.  The  clause  of  As- 
signation OF  Writs  and  Evi- 
DENTS — "  And  I  assign  the  writs, 
and  have  delivered  the  same  ac- 
cording to  inventory,"  unless  spe- 
cially qualified,  is  held  to  import 
an  absolute  and  unconditional  as- 
signation to  such  writs  and  evi- 
dents,  and  to  all  open  procurato- 
ries  and  precepts  contained  in  such 
writs  and  evidents,  to  which  the 
disponer  has  right.  The  clause  of 
Assignation  of  the  Rents  — 
"  And  I  assign  the  rents,"  unless 
specially  qualified,  is  held  to  im- 
port assignation  to  the  rents  to  be- 
come due  for  the  possession  follow- 
ing the  terms  of  entry,  according 
to  the  legal  and  not  the  conven- 
tional terms,  unless  in  the  case  of 
forehand  rents.  In  that  case,  the 
clause  is  held  to  import  an  assig- 
nation to  the  rents  payable  at  the 
conventional  terms  subsequent  to 
the  date  of  entry. 

5.  The  clause  of  warrandice — 
"  And  I  grant  warrandice,"  unless 
specially  qualified,  is  held  to  imply 
absolute  warrandice  as  regards  the 
lands,  and  writs,  and  evidents,  and 
warrandice  fh)m  fact  and  deed,  as 
regards  the  rents.  The  obliga- 
tion to  free  and  relieve  from  feu- 
duties,  casualties,  and  public  bur- 
dens, unless  specially  qualified,  is 
held  to  import  an  obligation  to  re- 
lieve of  all  feu-duties,  or  other  duties 


and  services,  or  casualties  payable 
to  the  superior,  and  of  all  public, 
parochial,  and  local  burdens  due 
from  or  on  account  of  the  lands 
prior  to  the  date  of  entry.  The 
clause  of  consent  of  registra- 
tion, unless  specially  qualified,  is 
held  to  import  a  consent  to  regis- 
tration, and  a  procnratory  of  Regis- 
tration in  the  Books  of  Council  and 
Session,  or  other  Judges'  books 
competent,  therein  to  remain  for 
preservation,  and  also  for  execu- 
tion, that  letters  of  homing,  and 
all  necessary  execution  may  pass 
thereon  upon  six  days'  charge,  or 
a  decreet  to  be  interponed  thereto 
in  common  form. 

6.  By  the  same  Act,  section  5, 
it  is  declared  competent  in  all  con- 
veyances of  land  held  under  any 
real  burdens,  or  conditions,  or  li- 
mitations appointed  to  be  fully  in- 
serted in  the  investitures  of  the 
lands,  to  omit  the  full  insertion  of 
them,  provided  they  are  specially 
referred  to  as  set  forth  at  full 
length  in  the  recorded  instrument, 
whether  of  sasine  or  of  resignation 
ad  remanentiamy  in  which  they 
were  first  inserted,  or  in  any  re- 
corded instrument  of  sasine  of  sub- 
sequent date,  forming  part  of  the 
progress  of  titles  of  the  lands.  A 
reference  so  made  is  held  to  be 
equivalent  to  a  full  insertion  of  the 
real  burdens,  conditions,  and  limi- 
tations under  which  the  lands  are 
held  in  all  questions,  whether  with 
the  disponer  or  superior  or  third 
parties. 

7.  By  the  same  Act,  it  is  made 
competent  to  omit  in  all  convey- 
ances of  land  held  under  a  deed  of 
entail,  the  full  insertion  of  the  con- 


104 


TRANSMISSION  OF  LAND. 


ditions^and  provisions,  and  the  pro- 
hibitory, Irritant,  and  resolutive 
clauses  of  the  entail,  provided  they 
are  specially  referred  to  as  set  forth 
in  full  length  in  the  recorded  deed 
of  entail,  if  it  shall  have  been  re- 
corded in  the  Register  of  Tailzies, 
or  in  any  recorded  instrument  of 
sasine,  forming  part  of  the  progress 
of  title  deeds  of  the  lands  held  un- 
der the  entail.  A  reference  so 
made  is  held  to  be  equivalent  to  a 
full  insertion  of  the  conditions  and 
clauses,  in  all  questions,  whether 
inter  heredesy  or  with  third  parties. 
8.  By  the  Entail  Act,  11  &  12 
Victoria,  cap.  36,  it  is  declared  not 
necessary  in  any  future  entail  to 
insert  any  irritant  and  resolutive 
clause,  in  order  to  render  such  en- 
tail effectual  in  terms  of  the  Act 
1685,  provided  the  entail  contain  an 
express  clause,  authorizing  it  to  be 
recorded  in  the  Register  of  Tailzies. 
Such  a  clause  of  registration  has 
in  eveiy  respect  the  same  operation 
and  effect  as  the  most  formal,  irri- 
tant, and  resolutive  clause,  duly 
applied  to  any  prohibition,  condi- 
tion, and  limitation  contained  in  the 
entail,  except  of  such  prohibitions, 
conditions,  and  limitations,  as  may 
specially  be  excepted  by  the  terms 


of  the  entail.  The  clause  of  regis- 
tration must  be  engrossed  as  part 
of  the  entail  in  the  Register  of 
Tailzies,  when  the  entail  is  record- 
ed there,  and  must  also  be  inserted 
or  duly  referred  to  in  all  procnra- 
tories  of  resignation,  charters,  de- 
crees of  special  service,  precepts, 
and  instruments  of  sasine  following 
on  the  entail  in  the  same  manner, 
or  as  nearly  as  may  be,  as  irritant 
and  resolutive  clauses  were  for- 
merly required  to  be  inserted  or 
referred  to. 

9.  By  the  Act  8  &  9  Victoria, 
cap.  35,  the  following  form  of  a 
precept  of  sasine  is  made  compe- 
tent, and  declared  to  be  as  valid 
and  effectual  with  precepts  of  sa- 
sine formerly  in  use: — "  Moreover, 
I  desire  any  notary  public  to  whom 
these  presents  may  be  presented, 
to  give  to  the  said  A.  B.,  or  his 
foresaids,  sasine  of  the  lands  and 
others  above  disponed.'^  If  the 
disposition  is  granted  under  bur- 
den of  a  real  lien  or  servitude,  or 
any  other  incumbrance,  condition, 
or  qualification  of  the  right,  or  un- 
der redemption,  then  the  precept 
must  bear — '^  But  always  under 
the  burden  of  the  real  lien  before 
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SECTIQ]^  II. 

SOLEMNITIES  OF  CONVEYANCE. 


Land  cannot  be  conveyed  by  a  Deed  not  executed  according  to  the 
Solemnities  prescribed  by  Uie  Law  of  Scotland. 

EARL  OF  DALKEITU  v.  BOOK. 

In  1715,  Anne  Duchess  of  Buccleugh  and  the  pursuer,  with  Fob,  is,  1728. 
consent  of  his  curators,  set  in  tack  to  the  defender  and  certain  Narbativk. 
other  parties*  partners  in  trade  with  him,  certain  lands,  &c.,  be- 
longing to  her  Grace,  within  the  parish  of  Canobie.  Of  the 
same  date  with  the  tack,  her  Grace  and  the  Earl  also  granted  a 
letter  of  bailiary  to  the  defender  and  the  other  parties  named 
in  the  tack,  whereby  they  were  constituted,  during  the  years  of 
the  tack,  bailies  as  well  of  regality,  as  baron  bailies  within  the 
bounds  contained  in  the  tack,  with  all  the  usual  powers,  reserv- 
ing always  to  her  Grace,  and.  after  her  death,  to  the  Earl,  to 
mitigate  exorbitant  penalties,  should  any  be  imposed  by  the 
bailies  upon  the  inhabitants  in  the  bounds  of  the  tack.  The 
Earl,  after  attaining  his  majority,  brought  a  reduction  of  this 
letter  of  bailiary,  on  the  ground  that  the  subscriptious  of  the 
curators  were  not  tested  according  to  the  law  of  Scotland. 

Pleaded  for  the  Pursuer. — The  deed  was  signed  by  the  p*^"^"^  ^^^ 
curators  in  England,  and  their  subscriptions  are  not  tested  with 
the  solemnities  of  witnesses  agreeably  to  the  directions  of  the 
Act  1681.     The  deed  is  therefore  void  as  granted  by  a  minor 
having  curators,  without  their  consent.     There  is  no  valid  dia- 
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Earl  of  Dal- tinction  between  a  party-granter  and  a  party-consenter.    A 
V,         writing,  for  want  of  proper  consents,  can  never  be  the  founda- 
^''       tion  of  an  action  to  grant  a  right  with  such  proper  consents.  In 
^'^-       the  present  case,  there  is  no  proper  consent^  since  there  is  no 
legal  proof  of  it.     The  letter  of  bailiary,  which  was  to  be  the 
foundation  of  a  jurisdiction  in  Scotland,  required  all  the  solem- 
nities prescribed  by  the  law  of  Scotland,  for  the  same  reason 
that  a  disposition  of  any  feudal  right  in  Scotland  is  regulated 
not  by  the  law  of  the  place  where  it  is  signed,  but  by  that  of 
the  county  where  the  lands  are  situated.     It  is  a  difiFerent 
case  with   regard  to   contracts   that  are  juris  gentium^   and 
obhgations  which  a  man  may  come  imder  by  a  deed  executed 
according  to  the  rules  of  the  place  where  the  parties  happen  to 
be. 

dbfiS?^  ^^  Pleaded  for  the  Defender. — As  the  letter  of  bailiary  was 
not  executed  in  Scotland,  the  deed  must  be  sustained  if  it  was 
executed  according  to  the  law  of  the  place  where  it  was  signed. 
All  conveyances  of  land  rights  and  jurisdictions  in  Scotland, 
wherever  they  are  executed,  must  be  executed  according  to  the 
Scots  form,  otherways  they  are  not  valid  conveyances;  but  an 
obligation  to  grant  a  disposition,  or  to  grant  a  jurisdiction  in 
Scotland,  will  be  an  effectual  obligation  to  grant  such  disposi- 
tion, or  such  jurisdiction,  if  it  is  executed  according  to  the  law 
of  the  place  where  it  is  signed  Every  grant  implies  an  obli- 
gation to  make  the  grant  effectual.  The  letter  of  bailiary, 
therefore,  though  not  executed  according  to  the  Scots  form,  is 
a  good  foundation  for  an  action  to  renew  it  according  to  the 
Scots  form. 

Feb.T8'7728.  ^^®  ^^^^  ^^^^^  "  *^®  ^®**^^^3  ^^  bailiary  null  as  to  the  Earl  of 
Dalkeith,  in  respect  there  are  no  witnesses  adhibit  to  the  cura- 
tors' subscriptions,  but  found  the  allegeance,  that  the  Earl  has 
homologated  the  tack,  relevant  to  validate  the  letters  of  bailiary, 
in  respect  the  tack  and  letters  of  bailiary  are  to  be  considered  as 
unum  negotium ;  and  found  that  the  letters  of  bailiary  being  for  a 
jurisdiction  in  Scotland,  they  ought  to  have  been  execute  in  the 
Scots  form,  and  remit  to  the  Ordinary  to  hear  parties  farther 

Jan.  14, 1729.  ou  the  deeds  of  homologation."     To  this  interlocutor  the  Court 
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afterwards  adhered,   and  refused  the   prayer  of  the   defen-  ^^^^^^^ 
der's  reclaiming  petition  to  have  it  found, "  tiiat  the  pursuer  wa« 
bound  to  renew  the  letters  of  bailiary  according  to  the  Scots 
form." 

Lord  Kames  thus  reports  this  case  in  the  Folio  Dictionary,  foUo  Diction- 
under  the  head  of  Forbignbb, — "  A  disposition  of  an  heritable  m.  ^° '  ^  ^' 
jurisdiction  in  Scotland,  made  in  England,  after  the  English 
form,  was  not  sustained  even  against  the  grantor,  to  oblige  him 
to  grant  a  more  formal  disposition,  though  it  was  pleaded  that 
such  a  disposition  must  at  least  have  the  force  of  an  obligation 
good  against  the  grantor  and  his  heirs,  though  it  would  not 
avail  in  a  competition  with  a  more  formal  right ;  and  if  such 
a  disposition  would  produce  action  in  England  against  the 
grantor,  to  renew  a  more  formal  right,  it  might  also  be  a  good 
ground  of  action  in  Scotland,  seeing  obligations,  of  whatever 
nature  executed,  secundum  consueltuiinem  lociy  are  effectual  in 
Scotland/' 

Lord  Eames  also  reports  the  case  in  the  Folio  Dictionary,  FoUo  DicUon- 
imder  the  head  of  Writ,  in  the  following  terms  : — "  A  deed  ^'.  ^^ '  '**  ^' 
granted  by  a  minor,  with  consent  of  his  curators,  being  chal- 
lenged for  this  reason — ^that  there  were  no  witnesses  to  the 
subscription  of  curators, — ^answered,  vntnesses  are  not  necessary 
to  the  subscription  of  consenters,  but  only  of  principal  parties, 
who  are  to  be  bound  by  the  deed.  The  Lords  found  the  Act 
1681  was  general,  and  therefore  sustained  the  objection.*^ 


1.  The  probativeness  of  a  deed 
depends  on  the  proper  solemnities 
being  used.  A  deed  to  convey  land 
may  be  formal  in  having  the  pro- 
per dispositive  words,  and  may  still 
be  improbative.  So  also  it  may  be 
probative  in  being  executed  with 
the  proper  solemnities,  and  may 
still  be  defective  in  form  as  a  con- 
veyance.    The  case  in  the  text  is 


thus  referred  to  by  Mr.  Erskine  in 
his  Institute: — "  Li  the  convey- 
ance of  an  immoveable  subject,  or 
of  any  right  affecting  heritage,  the 
granter  must  follow  the  solemnities 
established  by  tlie  law,  not  of  the 
country  where  he  signs  the  deed, 
but  of  the  State  in  which  the  heri- 
tage lies,  and  from  which  it  is  im- 
Je  to  carry  it.     For  though 
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he  be  subject  with  respect  to  his 
person  to  the  lex  domicilii^  that 
law  can  have  no  authority  over 
property  which  hath  its  fixed  seat 
in  another  territory,  and  which 
cannot  be  tried  but  before  the 
Courts,  and  according  to  the  laws 
of  the  State  where  it  is  situated. 
This  rule  is  so  strictly  adhered  to 
in  practice,  that  a  disposition  of  an 
heritable  jurisdiction  in  Scotland, 
executed  in  England  after  the 
English  form,  was  not  sustained  as 
an  obligation  to  compel  the  granter 
to  ^execute  a  more  formal  convey- 
ance. Earl  of  Dalkeith  v. 
Book."— £r«Ain«,  3,  2, 40. 

2.  The  case  of  Earl  of  Dal- 
keith V.  Book  is  not,  however, 
an  authority  for  holding  that  an 
onerous  deed  of  conveyance,  inva- 
lid by  the  law  of  Scotland,  al- 
though valid  by  the  law  of  the 
place  where  it  was  executed,  will 
not  import  an  obligation  to  convey. 
The  case  in  the  text  is  peculiar, 
from  the  conveyance  having  been 
the  act  of  a  minor  having  curators, 
but  of  whose  consent  there  was  no 
proper  evidence  before  the  Court. 
The  deed  purporting  to   be  evi- 
dence of  their  consent  could  not 
be  looked  at  by  the  Court,  because 
it  was  not  tested  according  to  the 
law  of  Scotland.    A  minor  cannot 
convey  without  consent  of  his  cu- 
rators. As  that  consent  was,  there- 
fore, not  properly  evidenced  to  the 
Court,  there  was,  in  point  of  fact, 
no  legal  conveyance  before  them. 
But  an  informal  deed  of  convey- 
ance, if  granted  for  an  onerous 
consideration,  may  become  binding 
on  the  granter  by  rei  interf>enimy 
or    homologation.      Accordingly, 


the  Court  found,  that  the  aver- 
ment that  the  Earl  had  homolo- 
gated the  tack  was  relevant  to 
validate  the  letters  of  bailiary. 
See  next  section.  Obligation  to 
Convey. 

3.  Lord  Eames,  in  his  "Prin- 
ciples   of   Equity,"    observes, — 
^^  Land,  in  particular,  next  to  per- 
sons, is  the  greatest  object  of  law ; 
and  in  every  country  the  acquisi- 
tion and  transmission  of  land  are 
regulated  by  municipal  law.   Our 
law,  for  example,  with  respect  to 
the  transmission  of  land,  properly 
requires  writing  in  a  certain  form. 
Such  a  writing  is  held  a  good  title 
of  property,  whether  executed  at 
home  or  abroad.     A  writing,  on 
the  other  hand,  in  a  form  different 
from  that  prescribed  by  our  law, 
will  be  disregarded  wherever  exe- 
cuted;   for  our  law  regards  the 
solemnities  only,  not   the  place. 
Thus,  a  testament  made  in  Eng- 
land bequeathing  land  in  Scotland 
is  not  sustained,  because,  by  our 
law,  no  man  can  dispose  of  his 
land  by  testament.     Nor  will  it 
be  regarded  that  land  is  testable 
in  England,  because  every  thing 
concerning  land  in   Scotland    is 
regulated  by  our  law.    In  general, 
the  connexion  of  a  land-estate  with 
the  territory  where  it  is  situated  is 
of  the  most  intimate  kind' — it  bears 
the  relation  of  a  part  to  the  whole. 
Thus  every  legal  act  concerning 
land,  the  conveying  it  inter  vicosj 
the  transmitting  it  from  the  dead 
to  the  living,  the  security  grant- 
ed on  it  for  debt,  are  ascertained 
by  the  municipal  law    of   every 
country;    and    with    respect    to 
every  particular  of  that  kind,  onr 
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Conrts  are  tied  down  to  their 
own  law  " — Principles  of  Equity ^ 
3,  8,  2. 

4.  In  the  English  case  of  Cop- 
pin  V.  CoPPiN,  1725,  It  was  ar- 
gaed,  that  admitting  the  words  in 
the  will  to  have  been  sufBcient  to 
charge  the  land  with  the  legacies, 
yet  Aere  being  but  two  witnesses 
thereto,  the  will  as  to  the  land 
most  be  void.  It  was  iiirther 
argued,  tliat  it  made  no  difference 
that  the  will  was  made  beyond 
seas,  the  same  being  of  lands  in 
England,  which,  if  they  pass  by 
will,  must  prass  by  such  a  will,  and 
so  circumstanced  and  attested  as 
the  law  of  England  requires.  The 
Lord  Chancellob  held  "  that 
the  Court  could  not  subject  the  land 


to  any  other  charges  than  those 
which  the  testator  by  his  will  had 
effectually  charged  it  with,  and 
which  in  this  case  was  nothing, 
the  will  being  attested  but  by  two 
witnesses.^^ —  Williams^  ReportSy 
vol.  li.  p.  293. 

5.  "In  regard  to  real  or  immove- 
able property,  the  general  principle 
of  the  common  law  is,  that  the  laws 
of  the  place  where  such  property 
is  situate  exclusively  govern,  in 
respect  to  the  rights  of  parties,  the 
mode  of  transfer,  and  the  solemni- 
ties which  should  accompany  them. 
The  title,  therefore?,  to  real  pro- 
perty can  be  acquired,  passed,  and 
lost,  only  according  to  the  lex  ret 
sitcB.*^ — Story's  Conflict  of  Laws^ 
p.  669. 
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SECTION  III. 
OBLIGATION   TO    CONVEY. 


Narrativi. 


Jin  Obligation  to  convey  Land  sitimted  in  Scotland,  executed  in  a 
Foreign  Country,  according  to  the  law  of  that  country,  although  w>i 
valid  by  the  law  of  Scotland,  will  afford  ground  of  action  against 
the  Oramter  and  hie  heirs,  to  implement  the  Obligation. 

I.— CUNNINGHAMK  v.  LADY  SEMPI^. 

July  5, 1706.  Mutual  indentures  were  executed  between  the  pursuer  and 
his  brother,  the  husband  of  the  defender,  whereby  they  mutually 
bound  themselves  that  the  survivor  should  succeed  to  the  other's 
estate,  failing  heirs  of  his  own  body,  reserving  power  to  the  first 
deceasing  party  to  provide  his  wife  in  the  property  of  a  third  of 
his  moveable  estate,  and  the  liferent  of  a  third  of  his  heritage. 
These  indentures  were  prejudiced  by  a  disposition  granted  to 
the  defender  by  her  late  husband.  The  pursuer  brought  a  re- 
duction of  this  disposition. 

aroumrht  roB  PLEADED  FOB  THE  PuRSUER. — The  indentures  are  formal 
puBsuKR.  according  to  the  law  of  England,  where  they  were  entered  into, 
and  the  form  and  style  of  English  writs  are  now  frequent  and 
probative,  and  aflFord  action  in  Scotland.  Although  the  inden- 
tures are  not  such  as  to  give  the  pursuer  immediate  right  to  be 
infefb  in  his  brother's  lands,  they  are  a  sufficient  title  to  pursue 
his  brother's  heirs  to  implement,  and  denude  in  his  favour. 

aroumrht  fob     Pleaded  for  the  Defender. — The  indentures  are  not  formal 
dkpendbb.       according  to  the  law  of  Scotland.    They  cannot,  therefore,  form 
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a  title  on  which  to  claim  succession  to  heritage  in  Scotland,  or  cunnimohamb 
one  on  which  to  quarrel  or  impugn  a  formal  conveyance  of  ladySemplb. 
heritage.  noe. 

Personal  bonds,  contracts,  and  obligements,  concerning  move- 
able sums  and  goods,  may  be  conveyed  and  be  made  effectual 
against  the  grantors  and  their  estates,  if  framed  and  drawn  con- 
form to  the  laws  and  practice  of  the  place  where  they  reside  for 
the  time,  because  moveables  sequuntur  personam,  and  are  pre- 
sumed to  be  where  their  owners  are,  and  are  regulated  jure 
gentium.  But  it  is  quite  otherwise  in  the  conveyance  of  heritage 
and  tailzies  of  succession  de  rebua  immobilibus  et  fetidalibus. 
These  behoved  to  be  conceived  in  the  form  and  style  of  the 
place  tibi  res  eita  est  If,  therefore,  the  pursuer  and  his  brother 
intended  a  legal  settlement  of  their  heritable  rights  in  Scotland* 
they  should  have  done  it  conform  to  the  Scots  law.  In  doing 
it  by  English  indentures,  fecerunt  id  quod  jure  nostro  non  possunt, 
thinking  to  convey  Scots  lands  by  an  English  writ,  et  sibi  imn 
putent  that  they  did  it  not  in  the  forms  prescribed  by  the  Scots 
law. 

"  The  Lords  thought  this  cause  of  more  intricacy  and  import-  Fountainhaii, 
ance  than  could  be  determined  in  the  end  and  hurry  of  a  Feb/iiyf  1706. 
Session,  and  therefore  delayed  the  advising  of  it  till  June.'' 

"  The  Lords  advised  and  determined  the  cause  pursued  by  Judgment. 
Colonel  John  Cunninghame  against  the  Lady  Semple,  and  the  Foi^tainhaii, 
defender  having  withd^rawn  her  papers,  and  being  absent,  the  ^^^' "'  ^  ^^' 
Lords  found  that  the  indentures  produced,  made  betwixt  the 
two  brothers  in  the  English  form,  and  wanting  the  solemnities 
required  to  such  writs  by  the  laws  of  Scotland,  were  yet  a  suffi- 
cient title  and  foundation  to  sustain  process  at  the  pursuer's 
instance,  to  claim  and  affect  the  estate  of  his  brother  lying  in 
Scotland,  and  to  quarrel  and  reduce  any  writs  given  by  him  to 
the  defender,  but  superseded  to  give  answer  how  far  these 
writs  were  legal,  and  authentic,  and  probative  by  the  law  and 
customs  of  England,  or  if  a  commission  could  be  directed  to  the 
Judges  of  the  Court  of  Queen's  Bench  to  try  the  same,  seeing 
that  this  was  not  at  present  insisted  on  and  craved." 


112  TRANSMISSION  OF  LAND. 


IL— aOVAN  r.   BOYD. 


Dec.  10, 1790.  James  Boyd  possessed  the  estate  of  Pinkhill  under  an  unre- 
Nabrativb.  corded  entail.  In  1 783,  while  resident  in  America,  he  granted 
an  obligation  to  Mr.  Carter  Bnixton,  binding  himself  "  to  sign 
any  paper  or  instrument  of  writing  that  may  assist  in  docking 
the  entail  of  the  said  estate  or  estates,  and  giving  the  said 
Carter  Bruxton  a  good  right  in  fee-simple  to  all  or  any  of  them, 
and  to  grant  a  power  of  attorney  to  any  person  the  said  Carter 
Bruxton  may  appoint  to  claim  from  him  the  said  estate  or 
estates  ;  and  to  demand  of  any  agent  appointed  by  Mr.  Boyd, 
a  relinquishment  of  his  said  interest.'*  The  price  which  Mr. 
Bruxton  was  to  pay  was  £6000.  The  deed  containing  the 
obligation  was  executed  according  to  the  law  of  England. 

In  implement  of  the  obligation,  Mr.  Boyd  afterwards  granted 
a  second  deed,  also  in  the  EngHsh  form,  authorizing  Mr.  Bruxton 
to  enter  to  the  possession  of  all  lands  to  which  he  himself  was 
entitled  to  make  entry  as  heir  of  his  father,  and  to  make  up 
titles  to  such  estates,  and  to  sell  the  lands  in  the  event  of  its 
being  found  that  they  were  held  in  fee-simple. 

Mr.  Boyd  died  in  1784,  and  in  1786  Mr.  Bruxton  conveyed 
to  the  pursuer  the  two  deeds  above  mentioned,  with  all  right 
and  title  derived  by  him  from  Mr.  Boyd.  Spencer  Boyd,  the 
heir  of  James  Boyd,  brought  a  reduction  of  the  deeds  granted 
by  the  latter  in  favour  of  Mr.  Bruxton,  and  also  of  the  convey- 
ance by  him  to  the  defender. 

argumhnt  iob  Pleaded  fob  the  Pursuer. — The  deeds  sought  to  be  reduced, 
not  being  executed  according  to  the  forms  prescribed  by  the 
law  of  Scotland,  they  are  ineffectual  for  conveying  or  producing 
an  obligation  to  convey  heritage  situated  in  Scotland.  In  all 
questions  relating  to  heritage  in  Scotland,  the  law  of  Scotland 
must  govern,  and  by  that  law  it  is  an  established  point  that  no 
bargain  of  which  land  or  other  heritage  is  the  subject  is  binding 
upon  the  parties,  unless  reduced  into  writing.  Till  that  solem- 
nity be  adhibited,  either  party  has  full  liberty  to  resile  in  the 
same  manner  as  if  there  had  been  no  bargain  at  all.  And  in 
order  to  exclude  that  loctis  penitentice  which  the  law  allows  in 
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all  bargains  concerning  heritage,  there  must  be  a  writing  per-      ^^J^ 
fected  in  all  the  forms  which  the  law  requires  in  order  to  make      Boyd. 
a  deed  completely  probative  and  authentic.      The  deeds  in       1790. 
question,  therefore,  being  null  and  void  by  the  law  of  Scotland, 
are  no  more  effectual  for  producing  a  personal  obligation  to 
convey  lands  situated  there,  than  if  there  had  been  merely  a 
verbal  bargain  between  the  parties,  which  unquestionably  might 
be  resiled  from  at  pleasure,  and  could  not  have  been  made  the 
foundation  of  a  personal  action  for  implement. 

Pleaded  for  the  Defender. — The  deeds  sought  to  be  re-  AnouBreNT  for 
duced,  although  not  tested  according  to  the  law  of  Scotland, 
being  executed  accordingly  in  the  English  form,  are  probative 
and  binding  according  to  the  law  of  England.  Although, 
therefore,  the  deed  is  unfit,  per  se^  to  convey  heritage  in  Scot- 
land, yet  it  is  sufficient  to  support  an  action  in  the  Courts  of 
Scotland  for  implement  of  the  obUgation  which  it  lays  upon  the 
granter,  to  grant  all  deeds  which  might  be  necessary  for  vesting 
the  estate  in  Mr.  Bruxton. 

There  is  a  clear  distinction  between  actual  conveyances  of 
heritage,  and  contracts  of  sale  with  clauses  binding  a  party  to 
execute  such  conveyances  in  favour  of  another.  The  convey- 
ances themselves,  in  order  to  effectuate  the  actual  transmission, 
and  vest  the  property  in  the  purchaser,  must  be  drawn  out  ac- 
cording to  the  precise  forms  which  our  own  customs  and  Acts 
of  Parliament  have  made  necessary  for  that  purpose.  In  every 
country  there  are  certain  municipal  regulations  which  must  be 
precisely  observed,  in  order  to  carry  the  property  of  land  out 
of  one  man's  person  into  the  person  of  another.  But  although 
the  modes  of  actually  vesting  the  property  of  lands  are  thus 
everywhere  regulated  by  the  laws  of  the  particular  country 
where  those  lands  are  situated,  yet  a  contract  whereby  a  person 
binds  himself  to  convey  lands,  is  in  its  own  nature  a  contract 
furis  gentium.  The  granting  of  a  conveyance  of  land,  according 
to  the  forms  of  the  lex  loci  where  it  is  situated,  is  a  fact  to  the 
performance  of  which  a  party  may  bind  himself  in  a  foreign 
country,  just  in  the  same  manner  as  he  may  bind  himself  to  the 
performance  of  any  other  fact.  With  regard  to  most  facts,  cer- 
tain modes  and  forms  must  be  followed  in  the  country  where 
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GovAM  the  facts  are  to  be  performed,  different  from  those  which  are 
Boyd.  practised  in  the  place  where  the  obligation  to  performance  has 
1790.  been  granted.  The  distinction  between  actual  conveyances  of 
heritage,  and  obligations  to  convey  heritage,  has  long  been  per- 
fectly understood  and  acknowledged.  In  regard  to  the  form, 
wherever  they  may  have  been  executed,  if  they  have  not  been 
executed  according  to  our  own  form  they  are  good  for  nothing. 
But  with  respect  to  the  latter,  if  they  have  the  solemnities 
required  by  the  law  of  the  place  where  they  have  been  granted, 
they  are  as  effectual  to  produce  action  in  Scotland,  and  to 
bar  the  locus  pcenitenticB,  as  if  drawn  according  to  our  statu- 
tory requisites. 
J^*«rfoc«top  of  The  Lord  Ordinary  found, — "  That  the  defender  James  Boyd, 
Dec.10, 1790. '  by  the  deeds  executed  by  him  in  America^  in  February  and 
March  1783,  in  favour  of  the  Bruxtons,  though  not  executed 
according  to  the  forms  of  the  law  of  Scotland,  so  as  to  convey 
directly  heritable  subjects  in  that  country,  yet  he  thereby  came 
under  a  personal  obhgation  in  implement,  of  which  he  and  his 
heirs  might  be  sued  here.  And  in  respect  no  sufficient  evidence 
has  been  offered  to  instruct  fraud,  facility,  or  lesion,  in  obtain- 
ing the  deeds  under  challenge,  Repels  the  reasons  of  reduction, 
assoilzies  the  defenders,  and  decerns." 

J^MWf.  The  Court  altered  this  interlocutor,  on  the  ground  that  the 
'  deed  sought  to  be  reduced  had  been  procured  by  fraud ;  but  the 
principle  was  acknowledged,  that  an  obligation  to  convey  land 
executed  in  a  foreign  country,  agreeable  to  the  laws  of  that 
country,  ought  to  afford  action  in  Scotland  to  force  implement 
of  the  obligation. 
«  ,?,"JI!?"^         "  ^^^^  EsKGROVB  was  rather  inclined  to  think  that  a  deed 

Bell  8  Octavo         _  , 

Coses,  p.  223.   which  was  to  affect  landed  property  in  Scotland,  must  be  a 
legal  deed,  according  to  the  law  of  Scotland." 

Lord  Justice-Clerk  Braxpibld  observed, — **  Lord  Eskgrove 
has  given  a  doubtfiil  opinion  on  this  question.  For  my  own 
part,  I  think  that  an  obligation  executed  in  a  foreign  country, 
if  executed  agreeably  to  the  forms  and  laws  of  that  country, 
must  receive  effect  here.  If  it  be  an  obligation  to  dispone,  an 
action  for  forcing  the  granter  to  convey,  or  an  adjudication  in 
implement,  will  be  effectual.*' 
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"  Lord  Monboddo  agreed  with  the  Lord  Justice-Clbrk,  and      govak 
also  the  Lord  President."  boy'd. 

On  the  papers  in  this  case,  Lord  President  Campbell  has      IrgoT 
first  written, — "Second  Point  attended  with  difficulty: — See ms. Notes. 
Duke  of  Hamilton  v.  Douglas,  House  of  Peers  Case,  1798,  No.  ^i^^^mI^^" 
19''    He  afterwards  writes, — "As  to  Second  Point — A  per- Papers, 
sonal  obligation  or  contract  executed  secundum  legem  loci  con- 
tractus^ is  available  to  bind  the  person,  and  this  will  found  an 
action  for  implement,  and  decree  of  constitution  being  recovered, 
an  adjudication  may  follow.'' 


1.  "  As  no  law  has  authority 
beyond  the  dominions  of  the  law- 
giver, they  who  found  on  foreign 
deeds,  though  perfected  agreeably 
to  the  laws  of  that  country  where 
they  are  signed,  cannot  in  strict 
law  demand  execution  of  them  in 
another  countrj',  where  different 
solemnities  are  required  to  deeds 
of  that  kind;  but  such  deeds  are 
nevertheless,  by  the  practice  of  all 
civilized  nations,  supported  ex  co- 
miiaUj  from  the  regard  due  by  one 
state  to  the  laws  of  another.  All 
personal  obligations  or  contracts 
entered  into  according  to  the  law 
of  the  place  where  they  are  signed, 
or,  as  it  is  expressed  in  the  Roman 
law,  secundum  legem  domicilii^  vel 
loci  contractus^  are  deemed  as  effec- 
tual when  they  come  to  receive 
execution  in  Scotland,  as  if  they 
had  been  perfected  in  the  Scottish 
form.  This  holds  even  in  such 
obligations  as  bind  the  granter  to 
convey  subjects  within  Scotland. 
For  where  one  becomes  bound  by 
a  lawful  obligation,  he  cannot  cease 


to  be  bound  by  changing  places. 
But  though  obligations  to  convey, 
if  they  be  perfected  secundum  le- 
gem domicilii^  are  binding  here ; 
yet  conveyances  themselves  of  sub- 
jects within  Scotland  are  not  always 
effectual,  if  they  are  not  executed 
according  to  the  solemnities  of  our 
iBwr—Ershine,  3,  2,  39,  40. 

2.  Lord  Kam£S,  in  his  Prin- 
ciples of  Equity,  observes, — "  Are 
we  to  hold  that  a  conveyance  of 
land  in  a  form  different  from  what 
is  required  by  us  can  have  no  ef- 
fect ?  Suppose  a  man  sells  in  Eng- 
land his  land  estate  in  Scotland, 
executes  a  deed  of  conveyance  in 
the  English  form,  and  perhaps  re- 
ceives payment  of  the  price.  Such 
conveyance,  not  being  in  the  form 
required  by  the  law  of  Scotland, 
will  not  have  the  effect  to  transfer 
the  property.  But  has  the  purcha- 
ser any  claim  in  Scotland  against 
the  vender?  None  at  common  law ; 
because  a  Court  of  common  law 
hath  not  authority  to  transform  an 
actual  disposition  into  an  obliga- 
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lion  to  dispone.  But  sach  claim 
is  supported  in  equity ;  because 
where  a  man,  in  order  to  transfer 
liis  land  to  a  purchaser,  executes 
a. disposition  which  is  afterwards 
discovered  to  be  imperfect,  it  is  his 
duty  to  execute  a  perfect  one,  and 
if  he  be  refractory,  it  is  the  duty 
of  a  Court  of  Equity  to  compel 
him,  or  to  supply  his  place.  If  the 
action  be  laid  within  the  temtory 
where  the  land  is  situated,  the 
judge,  in  default  of  the  disponer, 
may  adjudge  the  land  to  the  pur- 
suer ;  if  in  any  other  territory,  all 
that  can  ensue  is  damage  for  not 
performance.  A  disposition  of  land 
within  Scotland,  without  procura- 
tory  or  precept,  will  not  be  regard- 
ed at  common  law ;  but  a  Court 
of  Equity,  attentive  to  justice,  will 
interpose  in  behalf  of  the  purcha- 
ser, by  adjudging  the  land  to  him. 
Thus  with  respect  to  an  informal 
conveyance  of  land  within  Scot- 
land, the  Session  acts  as  a  Court 
of  Equity,  and  it  acts  as  an  extra- 
ordinary Court  for  foreign  mat- 
ters, where  a  conveyance  is  exe- 
cuted abroad  according  to  the  law 
of  the  place." — Kameff  Principles 
of  Equity^  3,  8,  2. 

3.  In  the  Session  Papers  in  the 
case  of  the  Eakl  of  Dalkeith  v. 
Book,  preserved  by  Lord  Kilker- 
ran,  the  unreported  case  of  Lady 
Mart  Cochilvne  t>.  Colonel 
Erskine,  is  thus  given  by  the  de- 
fender:—  "The  Lord  Someldyck  in 
Holland  had  an  heritable  debt  over 
the  estate  of  Kincardine.  He  con- 
veyed this  debt  by  disposition  to 
Lady  Mary  Cochrane.  The  dis- 
position was  executed  not  accord- 
ing to  the   Scots  form,    but   ac- 


cording to  the  forms  prescribed  by 
the  laws  of  Holland.    The  dispo- 
sition having  been  objected  to,  the 
Court  held  tliat  it  was  not  a  valid 
deed  to  convey,  but  that  it  was 
probative  of  the  obligation  upon 
the  granter  to  convey,  and  found 
it  a  good  ground,  upon  which  Lady 
Mary  might  adjudge  the  subject 
disponed."     In  the  pleadings  for 
the  Earl  of  Dalkeith,  this  case  is 
thus  adverted  to  : —  "  My  Lord  So- 
meldyck's  deed  was  not  objected 
to  for  want  of  any  proper  consents. 
He  had  power  by  himself  to  grant 
the  deed.     Neither  was  his  sub- 
scription  quarrelled   as  not  duly 
attested;  it  was  attested  according 
to  the  laws  of  Holland.   That  such 
a  deed  might  produce  an  action 
against  Lord    Someldyck  or  his 
heir,  is  nothing  to  the  present  case. 
If  Lord  Dalkeith  and  his  curators 
had  granted  a  letter  of  bailiary  to 
the  petitioner  only  in  a  wrong  form, 
in  the  English  style,  instead  of  the 
Scots,  there  might  have  been  some 
parallel,  but  there  is  none  as  the 
matter  stands." — Kilkerratis  Ses- 
sion Papers, 

4.  Lord  Elchies  in  his  Annota- 
tions observes, — "There  is  a  pretty 
remarkable  decision  on  the  ques- 
tion. How  far  our  lands  and 
other  real  rights  in  Scotland,  may 
be  conveyed  or  affected  by  writs 
in  other  countries,  wanting  the 
solemnities  that  in  Scotland  are 
necessary  for  transmitting  such 
subjects  t  As  to  the  last,  there  is 
little  doubt.  Bonds  for  example, 
after  the  English  form,  without 
writers*  and  witnesses'  names  and 
designations,  as  they  would  be 
effectual    not   only   for   personal 
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diligence,  so  are  they  likewise 
for  being  the  foundation  of  adju- 
dication. Master  of  Salton, 
V.  Lord  Salton,  July  5,  1673. 
The  other  point  was  disputed  and 
determined,  July  5,  1706,  CuN* 
NiNGHAM  V.  Lord  Semple,  upon 
a  question.  How  far  an  indenture 
made  in  England,  in  relation  to 
the  succession  of  two  brothers, 
according  to  the  laws  of  England, 
should  be  effectual  as  to  lands  in 
Scotland,  notwithstanding  that,  in 
these  indentures,  the  solemnities 
necessary  for  transmitting  herit- 
able subjects  in  Scotland  were  not 
observed  t  And  it  was  found  that 
these  indentures  were  effectual  to 
oblige  the  heirs  of  the  defunct  to 
denude,  in  the  terms  of  the  inden- 
tures."— Elckies'  Annotatianaj  p.  4. 
5.  Mr.  Story  is  of  opinion  that 
a  contract  regarding  land  would 
not  be  valid,  if  not  executed  ac- 
cording to  the  country  where  the 
land  is  situated.  He  observes, — 
"  It  seems  very  clear  that  a  con- 
tract made  in  a  foreign  country, 
for  the  sale  of  lands  situate  in 
England,  Scotland,  or  America, 
would  not  be  held  a  binding  con- 
tract in  either  of  those  countries, 
to  be  enforced  in  their  Courts 
in  persanamj  or  in  rem^  unless  the 
contract  was  in  conformity  to  the 
forms  prescribed  by  those  coun- 
tries."— Story  J  Conflict  of  LawSy  p. 
546.  In  another  passage  he  ob- 
serves,— "But  after  all,  looking 
to  the  great  diversity  of  views  of 
Foreign  Jurists,  there  is  much 
reason  to  be  satisfied  with  the 
general  rule  of  the  common  law 
on  this  whole  subject ;  that  is  to 
say,  that  in  respect  to  moveables, 


the  law  of  the  place  where  the 
contract  is  made,  will,  with  few 
exceptions,  be  allowed  to  govern 
the  form  and  solemnities  thereof, 
but  as  to  immovables,  no  contract 
is  obligatory  or  binding,  unless 
the  contract  is  made  with  the 
forms  and  solemnities  required  by 
the  local  law  where  they  are 
situated." — S/ory,  p.  546. 

6.  Mr.  Burge,  on  the  other 
hand,  observes, — "  A  farther  dis- 
tinction may  be  made  between 
those  solemnities  which  relate  to 
contracts  and  instruments  for  the 
transfer  of  real  property,  and  those 
by  which  it  is  actually  transferred. 
With  respect  to  the  first,  those  are 
to  be  followed  which  prevail  in  the 
place  where  those  contracts  are 
made  or  those  instruments  exe- 
cuted ;  but  in  regard  to  the  actual 
transfer  of  such  property,  those 
are  to  be  observed  which  are  pre- 
scribed by  the  law  of  the  place 
where  it  is  situated.  Thus,  a  con- 
tract to  sell  or  mortgage  real  pro- 
perty will  be  valid,  if  the  solemni- 
ties are  observed,  which  are  re- 
quired by  the  law  of  the  place 
where  the  contract  is  made,  and 
will  be  the  foundation  of  a  per- 
sonal action  against  the  party  to 
that  contract,  to  compel  the  tran- 
sport or  mortgage  of  such  pro- 
perty, but  no  transport  or  mort- 
gage will  be  complete,  nor  will 
the  dominium  or  property  have 
been  transferred  or  acquired,  un- 
less those  solemnities  are  observed, 
which  are  required  by  the  law  of 
the  place  where  it  is  situated." — 
Burgey  i.  24. 

7.  In  another  passage  Mr. 
Burge  observes, — "  In  considering 
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the  law  by  which  the  transfer  of 
immovable  property  is  governed, 
a  distinction  should  be  niade  be- 
tween the  contract  to  transfer,  and 
the  actual  transfer  of  the  dmninium. 
A  contract  to  make  such  an  aliena- 
tion as  would  in  any  of  these  re- 
spects contravene  the  law  of  the 
aitasj  would  be  wholly  ineffectual. 
But  when  the  contract  does  not 
expressly  nor  by  necessary  impli- 
cation contravene  it,  but  on  the 
contrary  may  be  carried  into  ef- 
fect consistently  with,  or  by  means 
of  its  provision,  although  the  con- 
tract itself  may  not  give  a  title, 
yet  it  will  be  the  foundation  of  an 
action  by  the  one  to  compel  the 
other  to  complete  it  in  that  man- 
ner which  the  law  of  the  aitus  re- 
quires, in  order  to  give  him  that 
title." — Burgcj  ii.  844. 


8.  The  correct  rule  appears  to 
be  this.  An  express  obligation  to 
convey  land,  executed  secundum 
legem  loci  contractus  will  be  en- 
forced in  Scotland.  A  gratuitous 
conveyance  of  land,  invalid  by  the 
law  of  Scotland,  either  in  regard 
to  the  proper  solemnities  not  hav- 
ing been  used,  or  in  regard  to  the 
proper  dispositive  words  having 
been  omitted,  will  not  have  effect 
given  to  it,  either  as  a  deed  of 
conveyance  itself,  or  as  importing 
an  obligation  to  convey.  An 
onerous  conveyance  of  land,  on 
the  oUier  hand,  although  not 
effectual  as  a  conveyance  itself, 
will  be  held  to  import  an  obliga- 
tion to  convey,  and  will  in  that 
view  afford  ground  of  action  against 
the  granter  and  his  heirs,  to  im- 
plement the  implied  obligation. 
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SECTION  IV. 

ADJUDICATION   IN    IMPLEMENT. 


Superiors  are  bouiid  to  enter  Adjudgera  in  Implement,  and  where  two 
Partiee  adjudge  in  Implement,  and  ^leither  of  them  is  infeft,  the 
Party  first  charging  the  Superior  wiU  be  preferred, 

SINCLAIR  V,  SINCLAIR. 

In  1696,  John  Bruce  disponed  certain  lands  to  Sinclair  of  Jime2i,  i704. 
Southdun.  In  1697,  he  disponed  the  same  lands  to  Sinclair  of  Nabrativb. 
Barroch.  The  heir  of  Sinclair  of  Southdun  charged  Bruce's 
heir  to  implement  the  terms  of  the  disposition  1696,  and  there- 
after he  obtained  a  decree  of  adjudication  in  implement  of  the 
obligation  contained  in  that  disposition.  Sinclair  of  Barroch 
also  obtained  an  adjudication  in  implement  of  his  disposition 
1697.  His  adjudication  was  posterior  to  that  of  Southdun, 
but  he  had  charged  the  superior  to  enter  him,  which  Southdun 
had  neglected  to  do.     A  competition  ensued. 

Pleaded  fob  Sinclair  of  Southdun. — ^Both  adjudications  ^o^jo"  fob 

FiBST  Ad- 

being  led  in  implement  of  dispositions,  the  superior  was  notjuDosB. 
bound  to  enter  either  party.  By  the  feudal  law,  a  superior  was 
not  bound  to  receive  any  other  vassal  than  that  of  the  investi- 
ture, but  by  his  own  free  consent.  And  although  there  be 
several  statutes  obliging  superiors  to  enter  apprisers,  which  is 
by  other  acts  extended  to  adjudgers  upon  payment  of  a  year  s 
rent,  yet  all  these  statutes  relate  to  apprisings  or  adjudications 
for  liquid  sums  of  money.     In  these  cases,  the  superior  has  his 
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Sinclair  *  option  either  to  entcF  the  appriser  or  adjudger,  or  to  pay  the 
SiKCLAiB.    debt  for  which  the  diligence  is  led.     But  in  an  adjudication  for 
J704.       implement,  the  superior  would  lose  the  benefit  of  redeeming 
which  the  law  provides  to  him  by  payment  of  the  debt.    This 
very  case  is  stated  by  Sir  John  Nisbet  as  a  doubt,  and  the  rea- 
son he  gives  is,  that  the  superior  has  Retractus  Feudalis  by 
paying,  which  takes  no  place  in  the  case  of  dispositions.    There 
.  is  no  reason  to  oblige  superiors  to  receive  adjudgers  in  imple- 
ment, more  than  resignations  upon  voluntary  dispositions. 

i^w^L^^^     Pleaded  por  Sinclair  op  Barack. — Anciently,   convey- 
juDOBB.  ances  of  land  were  little  known  except  by  succession,  marriage, 

or  forfeiture.  Afterwards,  conveyances  of  land  came  to  be  more 
frequent,  both  by  voluntary  purchases  and  diligences,  and  the 
interest  of  superiors  was  limited,  especially  in  favour  of  creditors. 
The  first  vestige  of  comprising  mentioned  in  the  law,  is  37th 
Act  5th  Pari.  James  III.,  which  authorizes  comprising  of  land, 
and  obliges  the  superior  to  enter  comprisers  upon  payment  of  a 
year's  rent,  or  to  pay  the  debt.  Adjudications  were  not  then, 
nor  for  some  time  thereafter  known ;  but  in  process  of  time  ad- 
judications were  introduced  of  two  sorts,  one  upon  the  renunci- 
ation of  apparent  heirs,  contra  hcereditaiefn  jacenteniy  and  the 
other  for  implement  of  facts.  This  last  was  a  diligence  intro- 
duced not  by  statute  but  by  custom,  to  make  obhgations  efiec- 
tual.  Such  adjudications  did  always  proceed  by  process  before 
the  Lords  of  Session,  not  as  comprisings,  and  by  the  constant 
uniform  style  the  superior  is  decerned  to  enter  adjudgers,  and 
horning  passes  thereon  of  course.  The  common  style  of  dispo- 
sitions bears  an  obligement  to  infeft  and  seise  the  receiver  of 
the  disposition,  which  obligements  were  frequently  the  only 
foundation  of  real  rights,  when  procuratories  of  resignation  and 
precepts  of  sasine  expired  by  the  death  of  the  buyer  or  seller. 
And  by  the  18th  Parliament  1669,  a  year's  rent  was  appointed 
to  be  paid  by  adjudgers  to  superiors  in  the  same  way  as  com- 
prisers. This  Act  could  only  relate  to  adjudications  contra 
hcBreditatem  jacentem,  and  in  implement,  because  then  compris- 
ings were  in  force  for  liquid  debts.  If  it  were  not  so,  adjudi- 
cations  in  implement  would  be  elusory  and  ineflFectual,  unless 
the  superior  did  freely  and  voluntarily  make  them  good.     This 
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would  be  a  manifest  defect  in  the  law,  and  as  necessity  intro-     Swolaib 
duced  adjudications  in  implement,  the  same  necessity  must  give     Sinclair. 
them  their  full  efifect.     As  to  the  superior's  privilege  of  redeem-      ^704. 
ing,  that  might  be  valuable  when  first  introduced,  but  superiors 
have  not  of  late  laid  any  claim  to  it,  nor  can  it  be  of  use,  be- 
cause when  diligences  pass  now  they  generally  exceed  the  value, 
and  vassals  designing  to  alienate  grant  bonds  even  gratuitous  to 
what  value  they  please,  which  a  superior  cannot  impugn. 

The  Lords  preferred  the  second  adjudger,  who  first  charged  Judombnt. 
the  superior. 

Lord  Fountainhall  observes, — "  The  Lords  thought  the  Fountainhaii, 
diligence,  by  charging  the  superior,  warrantable,  and  that  to  find 
otherwise,  were  to  insignificate  all  the  adjudications  which  have 
been  led  for  implement  of  dispositions  ;  and  therefore  preferred 
Barack,  who  had  charged  on  his  adjudication,  to  Southdun,  who, 
apprehending  superiors  were  not  obliged  to  enter  parties  on 
such  charges,  did  neglect  that  step  of  diligence  as  superfluous/' 


An  Adjudication  in  Implement  is  not  sviject  to  be  ranked  pari  passu, 
vnth  other  Adjudications  of  any  kind. 

CAMPBELL  V.  MACVICAR. 

By  minute  of  sale  the  pursuer  purchased  the  estate  of  Ker-  juiy  28, 1752. 
rion  fipom  Robert  Campbell  of  Kerrion.    In  implement  of  this  nakbatTvb. 
minute,  he  obtained  a  decree  of  adjudication,  dated  3d  July, 
1744.     Upon  this  decree  of  adjudication  he  obtained  a  charter 
from  the  superior,  dated  26th  August  1747,  and  upon  the  1st 
of  September  thereafter,  he  was  infeft  upon  the  charter. 

The  defender  being  a  creditor  of  Campbell  of  Kerrion,  ad- 
judged that  estate  in  payment  of  his  debts.  The  decree  of 
adjudication  was  dated  10th  July  1744,  and  the  superior  was 
charged  on  16th  October  of  the  same  year,  but  no  charter  was 
obtained. 

The  pursuer  brought  a  declarator,  to  have  it  found  that  upon 
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Campbell     his  paying  the  balance  of  the  price  to  the  preferable  creditor, 
Maovioab.    the  heritable  and  irredeemable  right  of  the  estate  of  Kerrion 
1752.       should  be  declared  to  pertain  to  him  and  his  heirs  for  ever. 
The  defender  objected,  and  insisted  that  his  adjudication  should 
be  ranked  pari  passu  with  the  pursuer's  adjudication  in  imple- 
ment. 

aegumbntfor     Pleaded  for  the  Pursuer. — Adjudications  in  implement  do 

Pu&HUEB* 

not  rank  pari  passu  with  adjudications  for  payment  of  debt  It 
is  a  mistake  to  suppose  that  adjudications  in  implement  were 
introduced  after  1661.  They  are  of  as  old  a  standing  as  adju- 
dications cognitionis  catisa^  and  both  of  them  were  known  in 
practice  near  two  centuries  before  the  Restoration.  It  is  clear, 
from  the  Act  1661,  that  adjudications  in  implement  were  not 
intended  to  be  brought  in  pari  passu  with  apprisings.  The  Act 
declares  "  that  the  benefit  foresaid  introduced  hereby  anent 
comprisings,  shall  be  extended  to  adjudications  for  debt.''  At 
this  period  there  were  no  adjudications  for  debt,  but  adjudica- 
tions cognitionis  causa^  which  also  had  a  legal  and  the  same  en- 
durance with  apprisings.  Those,  therefore,  are  comprehended 
under  the  statute,  not  by  implication,  but  in  express  words.  But 
there  is  not  a  word  about  adjudications  in  implement,  although 
at  that  period  they  were  as  common  diligences  in  law  as  adju- 
dications cognitionis  causa.  This  was  no  oversight  on  the  part 
of  the  Legislature,  who  could  not  but  see  that  an  adjudication 
in  implement,  and  an  apprising  on  an  adjudication  for  debt,  are 
not  capable  of  a  pari  passu  ranking.  Each  is  preferable,  accord- 
ing to  the  priority  of  diligence.  A  charge  against  the  superior, 
without  the  ofier  of  a  year's  rent,  and  a  charter  to  be  signed,  is 
not  sufficient  to  bar  the  superior  from  giving  a  charter  to  an  ad- 
judger  in  implement.  But,  at  any  rate,  an  adjudger  in  imple- 
ment first  infefb  is  preferable  to  an  adjudger  charging  before 
the  infeftment. 

aequmbnt  fob     Pleaded  for  the  Defender. — The  defender's  adjudication 
dbfbndbb.      gQjg  ^  Y)Q  ranked  pari  passu  with  the  pursuer's,  which  is  but 
seven  days  anterior  to  the  defender's.     The  words  of  the  Act 
1661  are  general,  and  extend  not  only  to  apprisings  and  adju- 
dications now  come  in  their  place,  but  also  to  what  bore  the 
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name  of  adjudications  before  that  period,  and  which  had  been    Cammbll 
introduced  by  necessity  without  the  countenance  of  statutes.    Maovicae. 
The  exceptions  from  the  general  rule  are  specially  enumerated       i762. 
in  the  statute,  and  are  confined  to  apprisings  upon  real  bur- 
dens previously  aflFecting  the  lands.     Every  other  apprising, 
therefore,  and  adjudication  cognitionis  causa  or  in  implement, 
fell  to  be  comprehended  under  the  general  rule. 

But  if  an  adjudication  for  debt  does  not  come  in  pari  passu 
with  an  adjudication  in  implement,  so  neither  can  an  adjudica- 
tion in  implement  come  in  pari  passu  with  an  adjudication  for 
debt.  Hence  an  adjudication  for  debt  first  completed  and  made 
effectual,  will  exclude  an  adjudication  in  implement  upon  which 
nothing  has  followed,  although  prior  in  date  to  the  adjudication 
for  debt.  Upon  this  principle  the  defender's  adjudication  is 
preferable  to  that  of  the  pursuer,  in  regard  it  was  followed  by 
a  charge  against  the  superior  before  any  diligence  for  procuring 
infeftment  was  done  by  the  pursuer  on  his  adjudication.  An 
adjudication  in  implement  is  certainly  not  effectual  from  its 
date.  Even  an  adjudication  of  a  naked  personal  right  without 
infeftment,  is  not  effectual  from  its  date,  so  as  to  denude  the 
party  having  right  to  the  personal  right.  Much  less  does  an 
adjudication  without  infeftment  denude  a  party  actually  infeft. 
If,  therefore,  the  pursuer's  adjudication  had  been  followed  by  no 
charge  or  infeftment,  it  would  never  have  denuded  Kerrion  of 
his  estate.  If,  again,  the  defender's  adjudication  was  completed 
before  Kerrion  was  denuded,  it  must  be  preferable  to  the  pur- 
suer's adjudication. 

The  defender  charged  the  superior  to  enter  him  upon  his  ad- 
judication as  late  as  the  15th  of  October  1744.  The  pursuer 
did  not  procure  his  voluntary  infeftment  till  1747,  after  the 
competition  was  proceeded  in.  A  charge  against  a  superior  is 
as  much  a  legal  method  for  completing  an  adjudication  for  debt, 
as  an  adjudication  in  implement,  and  it  is  equally  so  whether 
standing  alone  or  meeting  each  other.  Agreeably  to  this,  the 
Lords  found,  21st  June  1704,  Sinclair  contra  Sinclairy  the  ad- 
judication in  implement,  whereon  a  charge  had  proceeded,  was 
preferable  to  another  of  the  same  kind  on  which  no  charge  had 
been  given,  and  the  reason  of  the  decree  is  expressed,  that  as 
the  Lords  thought  the  dihgence  warrantable,  so  to  find  other- 
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Campbell 

9. 

Macvicab. 


1762. 


JVDQMRKT, 

July  23,  1752. 


wise  were  to  make  all  adjudications  in  implement  ineffectual. 
But  the  Court  has  never  found  that  an  adjudication  for  debt, 
followed  by  a  charge,  which,  if  by  itself,  or  in  competition  with 
others  of  the  same  kind,  would  be  effectual,  loses  that  effect 
which  the  charge  had  given  it  whenever  an  adjudication  in  im- 
plement appears  to  compete  with  it. 

A  charge  against  a  superior  is  not  confined  to  being  a  rule  of 
preference  between  adjudications  for  debt  among  themselves, 
or  between  adjudications  in  implement  among  themselves,  but 
is  a  general  rule  extending  to  both.  It  is  a  method  fixed 
upon  by  law,  for  rendering  adjudications  of  all  kinds  effectual, 
and  without  which,  or  an  actual  infeftment,  no  adjudication  is 
complete.  In  all  questions,  therefore,  upon  adjudications  in  im- 
plement, as  well  as  others,  an  adjudger  charging  a  superior,  is 
held  to  be  infeft  in  competition  with  others  who  are  not  infeft, 
and  have  not  used  any  diligence  for  that  purpose. 

The  Lords  preferred  the  pursuer. 


1.  ^^  Adjudication  is  remedium  ex- 
traordinariumj  introduced  by  cus- 
tom, where  apprising  could  have 
no  place,  as  when  the  debt  to  be 
satisfied  is  not  a  liquidated  sum, 
or  goods  ordinarily  liquidable,  but 
is  a  disposition  of  lands,  contain- 
ing expressly  or  virtually  an  obU- 
gation  to  infeft  the  acquirer,  or 
some  other ;  or  an  obhgation  con- 
sisting in  some  fact  to  be  per- 
formed; or  otherwise,  where  the 
debtor's  heir  renounces  to  be  heir, 
whereby  there  is  no  party  fi\)m 
whom  the  lands  can  be  apprised ; 
therefore  hcereditas  jaoens  is  ad- 
judged. This  remedy  is  intro- 
duced by  the  Lords,  who,  having 
ample  power  to  administer  justice 
in  all  cases,  and  to  make  orders  to 


that  effect,  do  supply  the  defect  of 
the  law,  or  ancient  customs,  bj 
such  new  remedies  as  such  new 
occurringcases  do  require,  amongst 
which  adjudication  is  a  prime  one, 
which  Craig  testifieth  to  have  been 
unknown  to  our  predecessors ;  and 
being  but  recent  in  his  time,  and 
few  decisions  thereupon,  the  nar 
ture  and  effect  of  it  was  little 
known,  but  is  now  by  course  of 
time  fiirtber  illustrated.  Adjudi- 
cation hath  place  in  two  cases. 
The  first  and  most  ordinary  is, 
when  the  heir  renounces  to  be 
heir,  in  which  case  adjudication  is 
competent,  whether  the  debt  to  be 
satisfied  be  hquidated  or  not.  The 
other  is,  when  the  obligement  to 
be    satisfied    consisteth    in  factcy 
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and  relateth  to  a  disposition  of 
particalar  thiilgs,  which  disposi* 
tion  or  obligement  not  being  fal* 
filled  by  the  debtor  or  disponer, 
though  all  ordinary  diligence  be 
done^  then  adjudication  taketh 
place  to  make  the  same  effectual." 
— StetV,  3,  2,  45. 

2.  ^  This  manner  of  adjudica- 
tion is  extended  no  farther  than 
to  the  thing  disponed,  and  hath 
no  reversion  unless  there  be  a 
conventional  reversion  in  the  bond 
and  disposition  to  infeft.  But  this 
kind  of  adjudication  comes  not  in 
with  others  of  that,  or  any  other, 
kind,  and  there  is  more  reason 
that  the  superior  should  have  a 
yearns  rent,  if  the  disposition  be 
of  the  fee,  and  irredeemable,  than 
in  other  adjudications.  But  these 
adjudications  do  not  become  effec- 
tual by  a  charge,  yet  as  a  legal 
diligence,  it  will  exclude  posterior 
voluntary  rights.  And  these  ad- 
judications do  not  come  in  pari 
passu  with  other  adjudications 
within  the  year,  nor  any  other 
with  them."— 5tot>,  3,  2,  53. 

3.  "There  are  many  kinds  of 
adjudications  now  in  use.  As, 
first,  an  adjudication  for  perfect- 
ing dispositions  of  rights  of  the 
ground  which  require  infeftment, 
whether  in  fee  or  liferent,  and 
whether  in  property  or  annual- 
rent,  when  the  disponer  is  either 
expressly  or  implicitly  bound  to 
infeft  the  acquirer,  and  ofttimes 
to  infeft  himself  for  that  effect,  yet 
hath  not  performed  the  same,  jus- 
tice requiring  some  legal  remedy 
to  make  such  dispositions  and 
obligements  effectual,  which  would 
have  been  very  tedious  and  ex- 


pensive, if  the  acquirer  had  no 
other  remedy,  but  first  to  use  per- 
sonal diligence  against  him  to  li- 
quidate the  damage,  and  then  to 
apprise  thereupon,  whereby  the 
acquirer,  having  a  real  right,  if 
not  complete,  might  easily  be  pro- 
vented  by  any  creditor  who  had 
only  a  personal  debt.  Therefore 
the  Lords,  who  by  their  institu- 
tion and  authority  are  empowered 
to  make  rules  for  despatch  of  jus- 
tice, whose  power  is  thereby  like 
that  of  the  Roman  Prsetor,  ubi  lea 
deest  Prcetor  supplet,  did  sustain 
process  at  the  acquirer's  instance 
against  the  disponer  to  fulfil,  and 
against  his  superior  to  supply  his 
place,  and  to  receive  the  acquirer, 
in  the  same  way  as  he  might  have 
done  upon  his  vassal's  charter  of 
Confirmation  or  procuratory  of  Re- 
signation." 

4.  "  But  this  being  at  first  reme* 
dium  extraordinariutny  the  Lords 
did  not  sustain  it,  so  long  as  there 
was  an  ordinary  remedy  by  homing 
and  caption  against  the  disponer,  to 
perfect  the  disposition  or  oblige- 
ment to  infeft.  But  now,  adjudi- 
cations becoming  so  ordinary  re- 
medies, not  only  in  this,  but  in 
many  other  cases,  and  being  all 
executive  actions,  there  is  no 
ground  to  delay  the  acquirer  till 
he  obtain  a  decreet,  and  use  all 
personal  diligence,  whereby  he  may 
be  readily  prevented  by  the  adju- 
dications of  personal  creditors ;  es- 
pecially considering,  that  if  the 
disponer  be  dead,  there  behoved 
to  be  an  action  against  the  heir, 
for  fulfilling  the  disposition,  and 
thereupon  a  decreet  and  all  person- 
al execution,  before  he  could  have 
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a  judicial  disposition  to  supply  the 
voluntary    disposition    promised. 
And  therefore,  in  either  case,  this 
adjudication  should  proceed,  unless 
the  acquirer,  of  his  own  choice, 
should  please  to  insist  in  the  per- 
sonal execution." — Staivy  4,  51,  9. 
5.  "  In  an  adjudication  in  im- 
plement, there  is  no  place  for  a 
legal  reversion,  or  a  right  to  re- 
deem within  a  certain  time;  for 
it  is  led,  not  for  the  payment  of  a 
debt,  but  to  give  full  effect  to  an 
imperfect  grant  made  voluntarily 
in   favour  of  the   adjudger.      It 
therefore  carries  from  the  granter 
the  subject    disponed   absolutely 
and   irredeemably,   in    the   same 
manner  as  if  the  disposition  had 
been  voluntarily  perfected  by  the 
granter  himself,  and  so  leaves  no 
room  for  any  reversion,  unless  re- 
version had  been  stipulated  in  the 
deed,  for  the  fulfilling  of  which  the 
adjudication  is  led ;  in  which  case, 
the   conventional   reversion  must 
subsist  as  being  an  original  con- 
dition of  the  right.     On  the  same 
principle,  the  Reiractua  Feudalia^ 
or  option   competent  to   the  su- 
perior to  redeem  upon  payment  of 
the  debt  to  the  value  of  the  lands, 
can  have  no  place  in  these  adjudi- 
cations.    This  is  also  peculiar  to 
them,  that  no  adjudication  of  any 
other  kind  can  be  preferred  pari 
passu  with  them,  nor  they  with 
others,  for  though  the  Act  1661, 
relative  to  the  pari  passu  prefer- 
ence of  apprisings,  is,  by  a  special 
clause,  extended  to  adjudications 
for  debt,  or  to  adjudications  upon 
decrees  cognitionis  causa ;  yet  ad- 
judications in  implement  cannot 
fall  under  that  appellation;  and  in- 


deed this  last  sort,  being  led  for 
one  special  purpose,  and  affecting 
one  special  subject,  appears  not  to 
have  come  within  the  view  of  the 
Legislature.  It  has,  however,  been 
found,  that  in  a  competition  be- 
tween two  adjudgers  in  implement, 
where  both  the  parties  were  in 
pari  casuy  the  last  in  date  was 
preferred,  because  he  had  given 
the  first  charge  to  the  superior, 
Sinclair  v.  Sinclair,  June  21, 
I70ir—Erskiney  2,  12,  51. 

6.  The  nature  of  adjudication 
in  implement  is  thus  described  by 
Mr.  Bell   in  his  Commentaries: 
^^Adjudication  in  implement  dif- 
fers from  an  adjudication  for  debt, 
1.  In  being  directed  against  a  par- 
ticular subject.  In  order  to  have 
an  imperfect  conveyance  of  it  com- 
pleted.    2.  In  having  no  alterna- 
tive conclusion  or  reversion,  unless 
such  be  the  nature  of  the  obliga- 
tion to  be  implemented.    And  3. 
In  being,  in  its  nature,  exclusive  of 
other  creditors,  admitting  of  no 
pari  passu  preference.     It  may  be 
defined,  a  form  of  legal  diligence 
by  which  the  want  of  a  complete 
voluntary  title  to  land,  or  other 
heritage,  is  judicially  supplied  to 
those  who  hold  a  disposition,  or 
other  conveyance,  without  a  pre- 
cept or  procuratory,  or  who  hold 
an   obligation   entitling   them  to 
demand  a  full  conveyance  of  any 
particular  subject.     It  is  merely 
the  completion  of  the  farm  of  a 
transference  already  constituted  in 
part,  and  which  the  proprietor  had 
bound  himself  to  complete.     Like 
a  voluntary  transference  when  fol- 
lowed by  sasine,  it  bestows  a  real 
and  preferable  right  from  the  date 
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of  the  sasine.  Adjudication  in 
implement  is  led  against  the  granter 
of  the  imperfect  title  himself,  if 
alive,  in  the  same  manner  as  a 
common  adjudication  for  debt.  If 
the  adjudication  is  to  be  led  against 
the  heir,  the  previous  forms  of  a 
general  charge,  action  of  constitu- 
tion, and  either  special  charge  or 
decree  contra  hcereditatemjacentemy 
must  be  observed  according  as  the 
heir  shall  renounce  or  be  silent. 
This  adjudication  is  to  be  com- 
pleted by  an  abbreviate  recorded, 
and  a  charter  from  the  superior 
followed  by  a  sasine." 

7.  "  The  eflect  of  a  charge  to 
the  superior,  in  a  common  adjudi- 
cation for  debt,  depends  entirely 
upon  the  force  of  the  Statute,  and 
it  has  no  effect  as  a  preference 
except  against  co-adjndgers.  It 
seems,  therefore,  extremely  doubt- 
ful, whether  any  effect  should  be 
given  to  a  mere  charge  upon  an 
adjudication  in  implement.  It  has, 
indeed,  been  found,  that  where  no 
step  has  been  taken  to  complete 
the  first  adjudication  in  implement, 
a  second,  with  a  charge  against 
the  superior,  was  entitled  to  a  pre- 
ference, but  this  has  always  been 
held  a  doubtful  judgment,  and  is 
not  to  be  taken  implicitly  as  set- 
tling that  a  charge  gives  security 
to  such  an  adjudger.  It  seems  in- 
disputable, that  in  competitions 
with  voluntary  securities,  such  a 
charge  could  be  no  bar  to  sasine, 
and  would  not  entitle  the  adjudger 
to  a  preference.  Neither  could 
such  a  charge  stand  against  an 
adjudication  for  debt,  completed 
by  infeftment  subsequently  to  its 
date.    Neither  does  there  seem  to 


be  any  ground  for  holding  that  the 
second  adjudger  in  implement, 
with  the  first  infeftment,  would 
not  be  preferable  to  the  first,  who 
had  only  charged  the  superior." — 
Bell,  1,  748. 

8.  In  the  case  of  Macgbegob 
r.  Macdonald,  March  9,  1843, 
a  competition  arose  between  two 
adjudications  in  implement.  Colo- 
nel Macdonald  obtained  his  decree 
on  March  20, 1829.  His  competi- 
tors, the  trustees  of  General  Mac- 
gregor,  obtained  their  decree  on 
November  12,  1829.  These  trus- 
tees were  also  the  superiors  of  the 
lands  in  competition.  Colonel  Mac- 
donald charged  them  to  grant  him 
a  charter  of  adjudication,  and  on 
their  refusal  he  denounced  them, 
and  then  passing  them  over,  he 
obtained  a  charter  from  the  next 
superior,  in  March  1830,  on  which 
he  was  infeft.  The  trustees,  on 
obtaining  their  decree  of  adjudica- 
tion in  implement,  granted  them- 
selves a  charter,  and  were  infeft  up- 
on it  in  January  1830.  The  Court 
preferred  Colonel  Macdonald. 

9.  Lord  Moncreifp  observed, 
— "  Colonel  Macdonald's  decree 
of  adjudication  was  obtained  on 
the  10th  March  1829,  and  that 
obtained  by  the  defenders  was  not 
until  the  12th  November  1829, 
so  that  the  pursuer  had  decid- 
edly the  first  adjudication  in  im- 
plement. When  the  other  mid- 
superiorities  were  put  out  of  the 
way,  the  immediate  title  of  supe- 
riority stood  in  the  defenders  them- 
selves. And  all  that  Colonel  Mac- 
donald required  to  perfect  his  title 
was  to  obtain  a  charter  of  adjudi- 
cation from  the  superiors  on  which 
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infcftment  might  pass.  There  is 
no  doubt  now,  whatever  there 
might  once  be,  that  the  superior 
is  bound  by  the  statute  to  enter  an 
adjudger  in  implement.  The  illus- 
trations therefore,  attempted  by  the 
defenders,  from  cases  of  delay  in 
granting  a  charter  of  confirmation 
which  no  superior  is  bound  to 
grant,  are  altogether  foreign  to 
the  question.  The  pursuer  then, 
having  his  decree  of  adjudication 
in  March  1829,  was  entitled  to 
demand  a  charter  from  the  de- 
fenders." 

10.  "  If  the  superior  had  been  a 
third  party,  who  declined  or  delay- 
ed to  give  a  charter,  the  pursuer,  in 
order  to  establish  his  preference, 
must  at  least  have  shewn  a  regular 
charge  before  any  charge  by  his 
competitor;  and  if  he  did  so,  he 
would  have  come  into  the  rule  of  the 
case  of  Sinclair,  21st  June  1704,  on 
the  correctness  and  authority  of 
which  so  much  is  said  in  the  papers. 
The  Lord  Ordinary  can  only  say, 
that  he  is  not  prepared  to  overrule 
it,  seeing  no  contrary  decision,  and 
thinking  that  there  is  much  justice 
in  the  principle  of  it,  at  least  where 
a  superior  charged  by  one  party  has 
reiiised  or  delayed  to  give  him  his 
charter,  and  has  given  a  charter  to 
a  posterior  charger.  The  case  of  a 
first  infeftment  on  a  second  char- 
ter by  the  same  superior  is  quite  a 
different  case,  the  vigilance  or  the 
delay  lying  with  the  creditor.  But 
the  position  of  the  parties  in  the 
present  case  is  essentially  different. 
Here  the  defenders  themselves 
were  superiors.  The  pursuer  get- 
ting his  adjudication  in  March 
1829,  was  entitled  then  to  demand 


his  charter.  At  that  time  the  de- 
fenders held  no  adjudication  ;  and, 
granting  that  there  might  be  no 
incompetency  in  their  granting  a 
charter  to  themselves  at  a  proper 
time,  the  question  is.  Whether  they 
were  entitled  to  refuse  a  charter  to 
the  pursuer,  or  delay  to  grant  it, 
during  more  than  six  months, 
while,  in  the  meantime,  they  were 
getting  forward  their  own  adjudi- 
cation, and  at  last  to  grant  a  char- 
ter to  themselves." 

11.  "If  this  werethe  caseof  athird 
party  superior,  and  the  defenders 
had  charged  all  the  three  trustees, 
being  superiors,  on  the  31st  De- 
cember, and  had  then  got  their 
charter,  it  might  have  been  very 
doubtful  whether  their  first  infeft- 
ment  would  have  been  excluded 
by  the  pursuer's  charges  of  two 
trustees  on  the  30th  and  31st  De- 
cember. But  this  is  not  the  case. 
The  case  is,  that  the  defenders 
knew  that  the  pursuer  held  the  first 
adjudication.  They  had  intention- 
ally delayed  to  give  him  his  char- 
ter ;  and,  at  least  by  the  charge 
on  the  31st  December,  they  had 
suiBciently  formal  notice  that  he 
did  demand  it.  They  refused  to 
give  him  a  charter ;  and  as  soon  as 
their  own  adjudication  was  ready, 
they  granted  a  charter  to  them- 
selves on  the  31st  December,  for 
the  avowed  purpose  of  defeating 
his  right.  The  regular  charges  to 
the  three  trustees  were  necessary 
to  enable  the  pursuer  to  go  to  the 
over-superiors.  But  they  were  not 
necessary  in  order  to  render  it  the 
duty  of  the  defenders  to  grant  the 
charter  when  it  was  demanded,  and 
to  bar  them  from  granting  a  charter 
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to  themselves.  It  was  enough  that 
thej  were  sufficiently  certiorated 
that  he  held  his  decree  of  adjudi- 
cation in  March  1829,  that  he  had 
duly  charged  the  intervening  supe* 
riors,  and  that  he  had  demanded  a 
charter  of  them,  while  yet  no  other 
charter  existed.  The  Lord  Ordi- 
nary is  of  opinion,  that  no  superior 
is  entitled  so  to  deal  with  the  rights 
of  third  parties,  demanding  that 
which  he  is  bound  by  law  to  grant ; 
and,  therefore,  that  the  defenders 
are  not  in  this  case  entitled  to 
found  on  the  priority  of  the  infeft- 
ment  obtained  by  them,  by  means 
of  what  he  must  regard  as  a  tortu- 
ous act  in  law,  whatever  view  may 
be  taken  of  the  endeavour  to  ex- 
clude the  pursuers'  preference 
otherwise."  The  opinion  of  Lord 
MoncrieiF  was  adopted  by  the 
Court. 

12.  Li  Hutchinson  v.  Cams^ 
KON*s  Trustees,  June  26, 1830, 
the  Court  held,  that  neither  the 
creditor  who  brought  a  ranking 
and  sale,  nor  the  common  agent  in 
the  process,  were  entitled  to  com- 
pear in  a  process  of  adjudication 
in  implement,  and  state  grounds 
against  decree  being  pronounced. 
The  pursuer,  before  bringing  an 
adjudication  in  implement  of  mis- 
sives of  sale,  lodged  a  claim  under 
bis  missives  in  the  ranking  and  sale. 
He  afterwards  raised  an  action  of 
adjudication  in  implement  of  his 
missives,  when  defences  were  lodged 
both  by  the  heritable  creditor  who 
had  brought  the  ranking  and  sale, 
and  also  by  the  common  agent. 
The  pursuer  opposed  the  title  of 
either  of  these  parties  to  compear, 
and  his  objection  was  sustained. 


LobdGlenlee  observed, — "  The 
heritable  creditor  has  no  title  or  in- 
terest to  oppose  this  process;  and  as 
to  the  argument  of  the  common 
agent,  I  never  heard  of  such  a 
doctrine  as  that  a  ranking  and  sale 
creates  a  community  of  interest, 
and  prevents  any  creditor  from  ac- 
quiring whatever  preference  he 
can.  Previous  to  the  statute, 
every  creditor  could  go  on  with 
his  own  diligence,  and  the  Act 
does  not  extend  to  adjudications  in 
implement.  I  can,  therefore,  see 
no  principle  on  which  the  common 
agent  can  be  allowed  to  stay  this 
adjudication,  that  would  not  equally 
authorize  him  to  prevent  the  dis- 
ponee  taking  infeftment  on  his  dis- 
position. I  cannot  listen  for  one 
moment  to  the  interest  of  the  com- 
mon agent ;  but  I  would  reserve 
all  questions  as  to  the  effect  of  the 
decree  when  obtained." 

13.  In  Wood  v.  Scott,  July 
1,  1830,  a  party  holding  a  mis- 
sive of  sale,  and  who  was  in  the 
course  of  leading  an  adjudication 
in  implement,  applied  to  the  Couit 
to  have  the  property  which  formed 
the  subject  of  his  adjudication 
struck  out  of  a  ranking  and  sale, 
and  the  common  agent  prevented 
from  proceeding  with  the  sale. 
The  common  ngent  pleaded^ — ^The 
personal  creditors  are  prevented 
by  the  statute  from  adjudging. 
The  only  diligence  open  to  them 
is  the  process  of  sale.  It  has  been 
found  that  they  cannot  preven 
the  holder  of  a  missive  of  sale 
frt)m  adjudging  in  implement,  but 
as  a  matter  of  equal  justice,  they 
are  not  to  be  prevented  from  pur- 
suing the  process  of  sale.    It  is  in 
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fact  a  race  of  diligences,  in  which 
both  parties  are  entitled  to  pursue, 
as  vigorously  as  they  can,  the  re- 
spective measures  open  to  them 
by  law  for  completing  their  several 
rights.  The  Court  therefore  can- 
not consistently  with  justice  inter- 
fere to  enable  one  of  the  parties, 
otherwise  in  pari  casUy  to  obtain  a 
preference  over  the  other,  and  so 
tie  the  feet  of  the  personal  cre- 
ditors, in  order  that  the  holder  of 
the  missive  of  sale  may  overtake 
them.  The  Court  granted  the 
application  of  the  holder  of  the 
missive  of  sale,  and  excepted  the 
subject  to  which  his  missive  related 
from  the  ranking  and  sale. 

14.  The  holder  of  the  missive 
of  sale  then  effected  the  comple- 
tion of  a  feudal  title  by  decree  of 
adjudication  in  implement,  upon 
which  he  obtained  a  charter  of  ad- 
judication from  the  superior,  and 
having  taken  infeftment,  he  pro- 
duced the  charter  and  sasine  in 
the  process  of  ranking.  The  ques- 
tion then  arose,  what  effect  was  to 
be  given  to  this  completed  title, 
in  the  competition  between  him 
and  the  common  agent,  as  repre- 
senting the  general  body  of  credi- 
tors ?  Two  questions  were  raised, 
Firstj  Whether  it  was  competent 
after  a  process  of  ranking  and  sale 
had  been  instituted,  for  the  holder 
of  a  missive  of  sale  of  part  of  the 
lands,  and  producing  it  before  de- 
cree of  certification,  to  obtain  a 
decree  of  adjudication  in  imple- 
ment, and  if  competent,  what  was 
the  effect  of  such  decree  in  com- 
petition with  the  common  agent^ 
as  pursuer  of  the  process  of  ranking 
and  salef      The  second  question 


was.  What  was  the  consequence, 
that  the  decree  of  adjudication 
obtained  and  produced  in  process, 
after  decree  of  certification  was 
pronounced  I 

15.  The  common  agent  pleaded, 
— The  provision  in  the  Bankrupt 
Act,  declaring  that  a  decree  of 
sale  should  be  held  as  a  general 
decree  of  adjudication,  in  favour 
of  every  creditor,  and  that  no 
separate  adjudication  should  be 
allowed  to  proceed,  during  tlie  de- 
pendence of  a  judicial  sale,  ex- 
cludes all  creditors  for  money 
debts,  from  following  out  an  ad- 
judication for  making  the  same 
effectual.  The  avowed  object 
of  the  statute  was  ^'  to  do  equal 
justice  to  all  concerned."  The 
holder  of  a  missive  of  sale  is  sim- 
ply a  personal  creditor  in  an  ob- 
ligation ad  factum  prestandutn^  re- 
solvable, if  not  performed,  into  a 
claim  for  a  sum  of  money  as 
damages  and  interest.  While  the 
right  is  not  made  real,  such  creditor 
is  in  no  respect  preferable  to  one 
for  a  liquid  sum  of  money  who  has 
not  adjudged.  In  equity  as  in 
law,  their  claims  are  on  the  same 
footing  with  simple  personal  claims, 
and  the  holder  of  the  missive  has 
the  power  of  ranking  pari  passu^ 
with  the  money  creditor,  by  con- 
stituting the  amount  of  his  claim 
of  damages.  Unless  therefore  the 
words  of  the  statute  clearly  and 
necessarily  import  an  exception 
in  the  case  of  the  creditor  in  an 
obligation  aii  factum  prestandum, 
separate  diligence  at  his  instance 
must  be  equally  excluded  with 
that,  at  the  instance  of  all  other 
personal  creditors.    The  words  of 
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the  statute,  however,  are  very 
broad,  providing  that  "  no  separ- 
ate adjudication"  shall  be  allowed 
without  any  qualification  or  re- 
striction. These  words  clearly 
include  all  adjudications.  In 
other  parts  of  the  statute  where 
adjudications  for  debt  arp  alone 
meant,  they  are  specially  set  forth 
"  as  adjudications  for  debt." 

16.  The  adjudger  pleaded^ — 
The  object  of  the  statute  as  stated 
in'  its  preamble  was  to  lessen  the 
number  of  adjudications  for  debt, 
and  to  facilitate  the  pari  passu 
preference  of  creditors  in  similar 
circumstances.  The  provision  in 
the  Bankrupt  Act  refers  solely  to 
adjudications  for  debt,  and  applies 
exclusively  to  the  case  of  those 
creditors  who  may  thereby  obtain 
a  pari  passu  preference.  There 
can,  however,  be  no  pari  passu  pre- 
ference  between  an  adjudger  for 
debt  and  an  adjudger  in  imple- 
ment, so  that  the  latter  class  are 
not  comprehended  in  the  intend- 
ment of  the  provision.  A  party 
therefore  holding  a  missive  of  sale 
may  competently  proceed  to  ob- 
tain implement,  notwithstanding 
the  declaration  in  the  statute,  that 
the  decree  of  sale  shall  be  held  to 
be  equivalent  to  a  general  decree 
of  adjudication  in  favour  of  all  the 
creditors.  The  consequence  of  a 
decree  of  adjudication  in  imple- 
ment being  obtained,  is  to  strike 
the  property  which  is  the  subject 
of  the  decree  out  of  the  sale,  with- 
out prejudice  to  any  questions 
which  may  arise  between  the  ad- 
judger and  the  heritable  creditors 
whose  securities  extend  over  it. 

17.  The  Court  found,  Feb.  5, 


1833,  "  That  the  adjudication  in 
implement  here  in  question,  is  not 
rendered  incompetent  under  the 
provisions  of  the  Bankrupt  Act,  by 
the  process  of  ranking  and  sale,  and 
if  duly  deduced,  the  subject  must 
fall  to  be  struck  out  of  the  sale,  and 
remitted  to  the  Lord  Ordinary  to 
proceed  accordingly,  always  with- 
out prejudice  to  the  legal  claims 
of  the  creditors  infeft  in  the  said 
subjects."  Lord  Cringletie 
observed, — "There  is  nothing  to 
hinder  an  adjudication  in  imple- 
ment after  a  ranking  and  sale  is 
brought.  The  litigiosity  created 
by  the  action,  only  affects  the 
common  debtor,  and  his  voluntary 
acts.  Adjudication  in  implement 
is  not  vitiated  by  the  ranking  and 
sale.  In  fact  it  annihilates  the  ac- 
tion of  sale  altogether.  The  pro- 
hibition in  the  Bankrupt  Statute 
of  leading  adjudications  during 
the  dependence  of  a  ranking  and 
sale,  has  no  application  to  adjudi- 
cation in  implement ;  and  the  de- 
cree of  certification  cannot  affect 
the  decree  and  titles  subsequently 
obtained,  where  the  grounds  of 
debt  were  previously  produced." 

18.  The  Bankrupt  Statute,  2 
&  3  Victoria,  cap.  41,  enacts  in 
section  25,  that  in  all  questions 
upon  the  Act,  all  dispositions, 
heritable  bonds,  or  other  heritable 
rights,  whereupon  infeftment  may 
follow,  shall  be  reckoned  to  be  of 
the  date  of  the  registration  of  the 
sasine  taken  thereon,  without  pre- 
judice to  the  validity  or  invalidity 
of  the  said  heritable  rights  in  all 
other  respects,  and  that  all  disposi- 
tions, assignations,  and  venditions, 
which  do  not  require  sasine,  but 
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in  which  intimation  or  delivery  is 
requisite,  in  order  to  render  them 
complete  as  transferences  or  as 
securities,  shall  be  reckoned  to  be 
of  the  date  of  the  intimation  or 
delivery,  or  other  act  requisite  for 
completing  the  same,  without  pre- 
judice to  their  validity  or  invalidity 
in  other  respects. 

19.  The  same  statute,  in  sec- 
tion 79,  enacts  that  the  whole 
heritable  estates  belonging  to  the 
Bankrupt  in  Scotland,  shall  by 
virtue  of  the  act  and  warrant  of 
confirmation  in  favour  of  the 
trustee,  be  transferred  to,  and 
vested  in  him  for  behoof  of  the 


creditors  absolutely  and  irredeem- 
ably, as  at  the  date  of  the  seques- 
tration, with  all  right,  title,  and  in- 
terest, to  the  same  effect,  as  if  a 
decree  of  adjudication  in  imple- 
ment of  sale,  as  well  as  a  decree  of 
adjudication  for  payment,  and  in 
security  of  debt,  subject  to  no 
legal  reversion,  had  been  pro- 
nounced in  favour  of  the  trustee, 
and  recorded  at  the  date  of  se- 
questration, and  as  if  a  poinding 
of  the  ground  had  then  been  ex- 
ecuted, subject  always  to  such 
preferable  securities  as  existed  at 
the  date  of  the  sequestration,  and 
are  not  null  and  reducible. 
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SECTION'  V. 
ADJUDICATION  FOR  DEBT. 


-471  Adjiidicationy  untU  it  becomes  irredeemable,  is  merely  a  Pignus 
Pwetorium,  or  Judicial  Security,  and  not  a  Sale  under  Reversion. 

I.— MACKENZIE  v.  ROSS  ahd  OGILVIE. 

RoDSfiiCK  Mackenzie  held  the  estate  of  Redcastle  under  the  Jnne  i,  1791. 
Crown.  In  1767,  he  conveyed  it  to  himself  in  liferent,  and  to  Naeeativb. 
his  son  Kenneth  in  fee,  to  be  held  either  a  me  or  de  me.  In- 
feftment  immediately  followed  upon  the  precept,  by  which  the 
property  was  vested  in  the  son,  while  the  superiority  remained 
in  the  father.  In  1786,  the  father  died,  but  the  son  never  took 
any  steps  to  vest  himself  iu  the  superiority.  It  remained,  there- 
fore, in  hcereditaie  jacente  of  the  father. 

In  March  1789,  the  petitioner,  Catiierine  Mackenzie,  adjudged 
the  property  of  Redcastle  as  in  the  person  of  Captain  Mac- 
kenzie, and  the  superiority  as  being  in  hcereditate  jacente  of  his 
father.  In  May  1 789,  she  presented  a  signature  in  Exchequer, 
upon  which  she  obtained  a  charter  of  adjudication  under  the 
Great  Seal  in  July  following,  and  upon  this  charter  infefbment 
followed  in  her  &vour  on  August  4,  1789.  On  the  same  day 
that  she  was  infeft  in  the  superiority,  she  granted  a  charter  of 
the  property  in  her  own  favour,  upon  which  charter  she  was 
infeft  also  on  the  same  day. 

In  June  1788,  Messrs.  Ross  and  Ogilvie  also  adjudged  the 
estate  of  Redcastle.  In  June  1789,  being  the  term  next  after 
that  in  which  Catherine  Mackenzie  had  presented  her  signature. 
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Maokenzii    Messrs.  Ross  and  Ogilvie  presented  a  signature  in  Exchequer 
Ro88  and     for  a  charter  upon  their  adjudication,  containing  a  clause  con- 
firming Captain  Mackenzie's  base  infeftraent  in  the  property. 
They  accordingly  obtained  a  charter  of  adjudication  and  con- 
firmation, dated  the  6th,  and  sealed  the  8th  of  August  1789. 

A  process  of  ranking  and  sale  was  afterwards  brought  of  the 
estate  of  Redcastle,  in  which  the  question  arose,  Whether  the 
adjudication  of  the  petitioner,  Catherine  Mackenzie,  or  that  of 
the  respondents,  Messrs.  Ross  and  Ogilvie,  was  the  first  effectual 
one  ? 

Argument  FOE       PLEADED     FOR    THE     PETITIONER. — The   superiority    and   the 

PETITIONE&.  *  •' 

property  of  the  lands  of  Redcastle  were  two  distinct  feudal 
estates.  The  one  was  in  hcereditate  of  Roderick  the  father,  and  the 
other  in  the  person  of  Kenneth  the  son.  Kenneth  was  ako  heir- 
apparent  in  the  superiority  at  the  same  time  that  he  was  fiar  of 
the  property.  As  the  father  disponed  the  lands  to  his  son,  to  be 
held  a  me  vel  de  me,  it  was  competent  to  convert  the  base  infefl- 
ment  of  property  into  a  public  infeftment  by  confirmation  from 
the  Crown,  which  would  have  extinguished  the  intermediate  su- 
periority. But  while  there  was  no  confirmation,  the  property 
and  superiority  remained  separate  estates ;  and  if  a  medium 
impedimentum  intervened,  they  could  not  be  united  by  confir- 
mation. 

The  rights  of  the  estate  of  Redcastle  stood  in  this  position 
when  the  competing  adjudications  were  led.  Roderick  the  father 
having  died  a  vassal  of  the  Crovm,  all  right  to  the  lands  as  held 
of  the  Crown  remained  in  hcereditate  of  him.  The  petitioner 
having  adjudged  Roderick's  right,  she  was  entitled  to  go  to  the 
Cro\^n  and  demand  a  charter  of  adjudication.  She  applied  ac- 
cordingly, and  obtained  a  charter,  on  which  she  was  infeft  be- 
fore the  respondents  obtained  their  charter  of  confirmation. 
The  petitioner  was  thus  vested  in  the  superiority,  and  her  adju- 
dication and  infeftment  constituted  a  medium  impedimentum, 
which  barred  the  confirmation  obtained  by  the  respondents. 
The  same  superiority  could  not  stand  in  the  person  of  Roderick 
the  father,  and  Kenneth  the  son,  at  one  and  the  same  time ; 
80  neither  can  it  stand  in  the  person  of  an  adjudger  of  the 
father's  right,  and  an  adjudger  of  the  son's  right     In  couse- 
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quence  of  the  right  obtained  by  the  petitioner,  the  Crown  was 
not  the  true  superior  of  the  base  infeftment,  which  was  in  the 
person  of  Kenneth  Mackenzie.  The  charter  of  adjudication, 
therefor^  in  favour  of  the  respondents  was  void. 

The  pW  urged  by  the  respondents  is,  that  the  petitioner's 
charter  and  infeftment  could  be  no  impediment  to  a  confirmation 
of  Kenneth's  base  fee,  because  an  adjudication  is  only  a  right  in 
security,  and  that  nothing  could  be  an  impediment  to  a  confirma- 
tion but  a  right  which  carried  off  the  dominium  of  the  superiority 
in  another  channel.  An  adjudication,  however,  is  not  a  mere 
right  in  security,  but  a  proper  sale  under  reversion.  The  prin- 
ciple on  which  this  doctrine  is  founded  is  thus  explained  by  Lord 
Kilkerran,  in  the  case  of  Ramsay  v.  Brownlee,  December  1, 
1738.  "  Upon  examining  the  nature  of  an  apprising,  it  was 
judged  to  be  a  proper  sale  under  redemption,  whereby  the 
land,  which  descends  to  the  heir,  comes  in  place  of  the  debt, 
which  no  more  exists  as  to  either  principal  or  annualrents ; 
whereas,  if  it  were  a  pigntis  prcetorium,  or  a  legal  disposition  in 
security  during  the  legal,  which  had  been  the  common  notion, 
then  the  debt  still  subsisting  till  expiry  of  the  legal,  the  appriser 
dying  within  the  legal,  the  bygone  annualrents  of  it  would  fall 
to  his  executors.^' 

An  adjudication  becomes  an  irredeemable  right  of  property 
by  the  expiring  of  the  legal.  But  this  necessarily  supposes  that 
it  is  a  redeemable  right  of  property  from  the  beginning,  and  not 
a  mere  right  in  security.  This  unquestionable  quality  of  adju- 
dication, that  it  becomes  an  irredeemable  right  by  the  expiry  of 
the  legal,  is  sufficient  to  show  that  an  infeftment  upon  it  must 
be  a  complete  bar  to  a  confirmation  which  is  intended  to  carry 
off  the  superiority  adjudged. 

Any  intermediate  infeftment  flowing  from  the  superior,  must 
be  a  medium  impedimentum  to  a  confirmation  taking  place.  The 
effect  of  confirmation  is  to  make  the  infeftment  confirmed  a 
valid  infeftment,  as  flowing  from  the  superior  from  its  date,  by  a 
legal  fiction,  as  if  the  superior  had  then  granted  warrant  for 
taking  it.  To  make  room  for  this  fiction,  it  is  necessary  that 
nothing  inconsistent  with  it  should  have  happened  in  the  inte- 
rim ;  or,  in  other  words,  that  there  should  be  no  mid-impedi- 
ment.    But  if  the  superior  has  granted  in  the  interim  any  other 
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Mackbhui    infeftment  on  a  right  flowing  from  the  vassal  last  infeft,  it  is 
Rofls'and     impossible  he  can  afterwards  confirm  a  base  infeftment  so  as  to 
Oonra.     jjrj^i^Q  jt  a.  public  infeftment  flowing  from  himselfi     He  cannot 
i^^i-       make  inconsistent  and  contradictory  infeftments  to  subsist  to- 
gether.   The  law  will  not  permit  it,  as  it  would  involve  all  legal 
rights  in  confusion. 

There  could  be  no  valid  confirmation,  therefore,  in  favour  of 
the  respondents.  It  was  effectually  barred  by  the  adjudication 
and  infeftment  obtained  by  the  petitioner.  Captain  Kenneth 
Mackenzie  never  was  the  immediate  vassal  of  the  Crown,  and 
the  intermediate  superiority  was  effectually  carried  by  the  peti- 
tioner's adjudication,  on  which  infeftment  followed  prior  to  the 
confirmation  obtained  by  the  respondents.  The  respondents' 
adjudication  of  the  property  is,  therefore,  ineffectual ;  and  the 
petitioner  having  been  infeft  in  the  property  on  a  charter 
granted  by  herself,  her  adjudication  is  the  first  effectual  adjudi- 
cation both  as  to  the  property  and  the  superiority. 

argumiot  fob  Plbaded  FOR  THE  RESPONDENTS. — The  plea  of  the  petitioner 
is,  that  by  her  adjudication  and  Crown  charter  and  infeftment 
thereon,  she  obtained  a  complete  right  to  the  superiority,  and 
having  done  so  prior  to  the  charter  of  adjudication  and  confir- 
mation expede  by  the  respondents,  there  was  a  medium  wipedi- 
mentum  which  barred  any  confirmation  of  the  base  infefUnent 
of  Kenneth  Mackenzie.  At  the  time,  however,  that  the  respon- 
dents presented  a  signature  in  Exchequer,  no  medium  impedi- 
mentwm  which  could  preclude  the  Crown  from  granting  the 
charter  of  adjudication  and  confirmation  applied  for,  existed, 
and,  in  fact,  no  medium  impedimentum  exists  even  now. 

What  the  law  considers  a  medium  impedimentum  to  a  dis- 
ponee  who  has  been  infeft  base,  obtaining  a  charter  of  con- 
firmation from  the  superior  for  rendering  his  infeftment  public,  is 
not  an  adjudication,  or  a  mere  right  in  security,  wheUier  real 
or  voluntary,  which  may  have  been  obtained  from  or  against 
the  disponer.  The  medium  impedimenium  which  the  law  has  in 
view,  is  the  right  to  the  dominium  of  the  superiority  divesting 
the  disponer,  and  investing  the  person  acquiring  such  rights  so 
that  nothing  should  thereafter  remain  in  him  to  become  the 
subject  of  a  second  feudal  investiture.    By  a  security,  whether 
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voluntary  or  legal,  obtained  against  the  disponer,  a  mere  in-    Maokeksw 
cumbrance  upon  the  subject  is  created,  and  the  disponer  is  not     Ross  and 
thereby  denuded,  but  remains  to  all  mtents  and  purposes  vested 
in  the  right  of  superiority,  which  he  might  convey  away  to  third 
parties. 

A  creditor  by  heritable  bond  and  infeftment,  or  an  adjudger 
infeft,  does  not  become  superior  of  the  subjects  contained  in 
the  security,  at  least  during  the  legal,  and  he  is  not  entitled  to 
enter  vassals.  His  right  is  a  mere  incumbrance  and  security,  to 
which  extent  it  may  be  preferable,  but  which  can  never  con- 
stitute a  right  of  property  in  competition  with  others  holding 
rights  of  property  in  the  same  subject.  Captain  Mackenzie, 
who  stood  infeft  in  the  lands  upon  the  precept  contained  in  a 
regular  and  irredeemable  disposition  thereof  from  Roderick,  his 
father,  was  entitled  both  to  the  property  and  superiority  of  the 
lands  conveyed,  and  by  obtaining  a  confirmation  from  the 
Crown  who  was  the  superior,  he  might  have  vested  the  supe- 
riority as  well  as  property  in  him.  No  security  or  incumbrance 
created  by  his  father,  the  disponer,  before  confirmation,  could 
prove  an  impediment  to  his  completing  his  right  in  terms  of 
his  father's  conveyance.  By  not  denuding  his  father,  the 
debts  or  securities,  followed  by  infeftment,  no  doubt  became 
burdens  upon  him.  But  this  was  all.  The  creditor  incum- 
brancers had  neither  right  nor  interest  to  prevent  him  com- 
peting his  titles  in  whatever  manner  he  was  entitled  from  the 
nature  of  them. 

The  petitioner  accordingly  is  sensible  that  this  is  the  case, 
and  she  therefore  maintains,  that  the  nature  of  an  adjudica- 
tion is  not  a  right  in  security,  but  a  proper  sale  under  reversion. 
Were  that  the  nature  of  an  adjudication  there  might  be  more 
difficulty  in  the  case,  because,  according  to  that  doctrine,  the 
adjudger  would  become  the  proprietor  from  the  date  of  his  adju- 
dication, and  the  reverser  would  have  merely  a  personal  faculty 
of  redeeming  the  estate  within  the  legal. 

It  is  no  doubt  true  that  apprisings,  as  they  were  introduced 
by  the  Statute  1469,  were  considered  to  be  sales  under  rever- 
sion. Originally,  as  much  only  of  the  debtor's  lands  was  apprised 
and  made  over  to  the  creditor  as  was  held  to  be  equivalent  to 
the  debt  on  which  the  apprising  proceeded. 
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Mackenzie  But  the  law  in  this  respect  has  long  undergone  a  total  and 
RoMand  material  alteration.  Adjudications  are  now  led  against  a 
debtor's  whole  estate  for  payment  of  any  debt,  without  observ- 
ing any  measure  between  the  extent  of  the  debt  and  the  value 
of  the  land  adjudged.  Such  a  dihgence  cannot  possibly  be 
considered  as  a  sale  for  a  just  price.  It  would  be  unjust  to 
consider  it  anythmg  better  than  a  pignus  prcetorium,  or  legal 
security  for  the  debt.  The  Act  1671,  cap.  6,  considers  it  in  that 
light,  enacting  that  apprisers  shall  be  accountable  for  their  in- 
tromissions within  the  legal,  first  in  extinction  of  the  interest, 
and  thereafter  of  the  capital,  which  in  effect  is  declaring  the 
property  to  remain  in  the  debtor,  as  no  man  is  bound  to  account 
for  rents  that  are  his  own.  The  same  statute  leaves  it  op- 
tional to  the  appriser  to  possess,  or  not  to  possess  the  subject 
apprised,  which  is  likewise  inconsistent  with  the  idea  of  its 
being  a  sale  of  the  subjects  adjudged. 

An  adjudication,  considered  according  to  its  established 
nature,  is  no  more  than  a  security.  By  adjudication  the  cre- 
ditor does  not  become  proprietor  or  superior  of  the  subjects 
adjudged.  He  cannot  enter  vassals.  The  petitioner  had  there- 
fore no  right  to  infeft  herself  in  the  property,  and  it  was 
competent  for  the  respondents  to  apply  to  the  superior  for  a 
confirmation  of  the  base  infeftment  in  the  person  of  their 
debtor. 

If,  however,  an  adjudication  was  to  be  considered  as  of  the 
nature  of  a  sale  under  reversion,  so  as  to  constitute  a  bar  to 
confirmation,  it  is  clear  that  that  impediment  could  only  be 
created  from  the  moment  that  infeftment  had  been  taken  upon 
the  adjudication.  A  legal  sale  under  reversion  can  have  no 
stronger  effect  than  an  absolute  disposition  granted  by  a  party 
who  had  previously  disponed  his  estate  to  another,  to  be  held 
of  his  superior.  In  such  a  case,  it  is  infeftment  only  that  can 
bar  the  first  disponee's  right  of  applying  for  a  confirma- 
tion. Infeftment  was  taken  by  the  petitioner  on  her  charter 
of  adjudication  on  August  4,  1789.  But  the  respondents' 
signature  was  presented  in  Exchequer,  upon  July  22,  1789, 
at  which  time  there  was  no  infeftment  following  upon  the 
petitioner's  adjudication  of  the  superiority.  The  presenting  of 
the  signature  is  all  that  the  law  requires   in  a  question   re- 
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lative  to  the  first  effectual  adjudication.     It  follows,  therefore,    Mackknzih 
that  there  was   no  impediment  to   the  diligence  pursued  by     Rossand 
the  respondents,   even  if  an  adjudication   had   been   a  right     ^l^^*- 
of  that  nature,  which  when  completed,  might  have  barred  their       ^7^^- 
confirmation. 

Lord  Justicb-Clbrk  Braxpibld,  Ordinary,  found, — "  That  interlocutor  of 
the  adjudication  at  the  instance  of  Catherine  Mackenzie  is  the  Dec.  21,  i79of' 
first  effectual  adjudication  quoad  the  superiority  of  the  lands  ; 
but  that  the  adjudication  at  the  instance  of  Messrs.  Boss  and 
Ogilvie  is  the  first  effectual  adjudication  quoad  the  property  of 
the  lands.'' 

The  Lords  adhered  to  the  Lord  Ordinary's  interlocutor.         Jddomknt. 

In  the  Faculty  Reports  it  is  stated,—"  The  Court  were  una-  ^'^'^  ^'  ^^^^• 
nimously  of  opinion,  that  the  adjudication  of  the  superiority  by 
Mrs.  Mackenzie  was  no  bar  to  the  subsequent  confirmation  ob- 
tained by  Messrs.  Ross  and  Ogilvie,  and  they  were  equally  clear 
that  the  infeftment  by  Mrs.  Mackenzie  to  herself  was  quite  un- 
authorized." 

Lord  Eskgrovb  observed, — "  Messrs.   Ross  and  Ogilvie's    Opinions. 
mode  was  confessedly  formal.     The  objection  is  ^medium  im-  ron  huWs^*" 
pedimentum.     I  think  an  adjudication  against  the  reverser  does  Session  Papers, 
not  totally  denude  him.    It  is  a  mere  security  during  the  legal. 
If  it  divested  him,  how  could  a  second  adjudger  carry  any 
thing  ?  The  reverser  votes  at  elections,  and  enters  vassals.  One 
adjudger  cannot  enter  another  during  the  legal  as  vassals,  as 
little  could  the  petitioner  enter  herself    I  think  she  had  no  right 
to  give  such  a  charter,  and  that  the  title  of  the  respondents  is 
right." 

Lord  President  Campbell, — "  Is  anybody  of  a  different 
opinion  1     I  am  not." 

On  the  Session  papers  in  the  case.  President  Campbell  has  ^^.  Notes,  Sir 
written, — "  The  question  is.  Which  of  two  adjudications  is  the  beu^  Session 
first  effectual  one  ?    Both  methods  of  making  up  titles  to  the   *^*^** 
superiority    are   supposed  to  be   good.    Then  prior  tempore 
portior  jure.     But  the  petitioner  keeps  out  of  view  the  date  of 
the  respondents'  signature.    The  nature  of  an  adjudication,  and 
the  effect  of  the  first  signature,  are  well  explained  in  the  an- 
swers, and  the  interlocutor  seems  to  be  clearly  right.     Had  the 
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Mackenzii    charter  from  the  Crown  proceeded  on  a  procuratory  in  a  volun- 
Bossand     tary  disposition,  this  might  have  been  an  effectual  medium  xmpe- 
Ogilvib.     dimenturrij  as  leaving  no  right  to  be  confirmed.     But  a  charter 
^'®^-        of  adjudication  obtained  by  a  creditor,  operates  only  on  the  in- 
terest of  that  creditor,  without  exhausting  the  whole  right; 
and,  therefore,  it  may  still  be  competent  for  another  creditor 
to  complete  his  right  by  another  method  equally  feudal ;  and 
the  respondents'  signature  being  the  first  proper  one,  must  be 
effectual" 
MS.  Notes,  Baron  Hume  has  written  on  his  copy  of  the  Session  Papers, — 

Baron  Hume's   ^,    .      ,  ^       t     t        .         i  i-  i  x 

Session  Pa-     "  A  charter  of  adjudication  by  a  creditor  operates  only  as  to 
^"'  the  interest  of  that  creditor,  and  does  not  hinder  another  cre- 

ditor to  follow  the  same  method.  In  short,  it  does  not  exhaust 
the  debtor's  right  as  a  charter  or  voluntary  disposition  does. 
It  is  a  mere  incumbrance.  This  was  the  view  of  the  President 
and  Eskgrove,  and  the  ground  of  refusal." 


II.— GRINDLAY  V.  DRYSDALE. 

July  4, 1888.        ^^  1827,  the  pursuer  purchased  the  patronage  of  West  Cal- 
„ der,  and  obtained  a  disposition  on  which  he  was  infeft.     In 

Narbativk.  ■*• 

1828,  a  creditor  adjudged  the  right  of  patronage  from  him,  and 
in  1830,  the  defender  purchased  from  that  creditor  his  right  of 
adjudication,  and  thereafter  expede  a  charter  of  adjudication 
on  which  he  was  infeft.  The  day  after  his  ihfeftment,  he  exe- 
cuted in  favour  of  a  party  a  presentation,  as  assistant  and  suc- 
cessor, and  the  incumbent  having  shortly  afterwards  died,  he 
executed  a  second  presentation  in  the  same  party's  Savour.  The 
day  after  this  second  presentation  was  executed,  the  pursuer 
executed  a  presentation  in  favour  of  another  party. 

The  competing  presentations  were  given  in  to  the  Presbytery, 
who  delayed  proceedings  until  the  rights  of  parties  should  be 
determined  by  the  civil  courts.  For  this  purpose  the  pursuer 
raised  an  action  of  reduction  of  both  the  presentations  executed 
by  the  defender.     The  validity  of  these  presentations  depended 
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upon  the  question,  Whether  the  right  of  presenting  to  a  vacancy  Gbwdlat 
arising  (luring  the  currency  of  the  legal  was  in  the  reverser  or  dbtbdalb. 
the  adjudger  1  isas. 

Pleaded  fob  the  Pubsubr. — The  effect  of  an  adjudication  p^^^J^'  ^^ 
is  not  to  constitute  in  the  person  of  the  adjudger,  a  right  of 
property  or  sale  under  reversion.  It  constitutes  only  a  pigniis 
prcetoriumy  or  security  for  the  debt  for  which  the  adjudication 
is  led.  An  adjudication  is  merely  a  temporary  burden  on  the 
property.  All  the  rights  as  fiar  of  the  property  remain  vested 
in  the  person  of  the  debtor.  His  right  is  only  burdened  with 
the  adjudger's  infeftment,  and  the  burden  is  extinguishable  by 
the  mere  act  of  payment  to  the  adjudger.  Though  completed 
by  charter  and  infeftment,  an  adjudication  is  ipso  facto  extin- 
guished by  payment  or  by  intromission.  The  debt  for  which 
the  adjudication  is  led  is  thereby  extinguished,  and  consequently 
the  adjudication  itself,  which  was  only  a  security  for  the  debt, 
is  also  extinguished.  The  reverser  continues  vassal,  and  the 
casualties  of  superiority  fall  in  his  person,  and  it  is  the  reverser, 
and  not  the  adjudger,  who  alone  has  power  to  enter  vassals. 
It  is  also  the  reverser,  and  not  the  adjudger,  who,  under  the  Act 
1681,  is  entitled  to  vote  as  a  freeholder,  and  this  was  not  a  spe- 
cial enactment  to  that  effect,  but  one  declaratory  of  the  common 
law.  When  the  reverser  dies  his  heirs  make  up  titles,  not  by 
general  service  as  to  a  mere  right  of  reversion,  but  by  special 
service,  retour,  and  infeftment  in  the  lands  themselves.  This 
implies  that  the  right  of  property  remains  with  the  reverser, 
and  that  the  property  is  only  burdened  with  the  adjudication,  as 
a  pigrms  prcBtorium. 

If,  then,  the  right  of  property  is  not  transferred  to  the  ad- 
judger, the  privilege  of  presenting  to  a  church  is  not  one  of 
those  uses  to  which  an  adjudger  is  entitled  in  virtue  of  his  right 
of  possession.  The  sole  object  of  the  possession  of  the  adjudger 
is  to  pay  the  interest  of  his  debt,  and  everything  possessed  by 
him  must  be  put  to  the  credit  of  the  reverser.  A  right  of  pa- 
tronage possesses  a  pecuniary  value.  It  is,  therefore,  a  proper 
subject  of  adjudication.  An  act  of  presentation,  however,  has 
no  pecuniary  value.  It,  therefore,  cannot  fall  under  the  ad- 
judger's  right  of  possession,  because  it  does  not  go  to  diminish 
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Grindlat    the  debt,  so  as  to  lessen  the  amouut  necessary  to  redeem  the 
Dbysdale.    adjudication. 

1833. 

t^E^DER  ^^     Pleaded  for  the  Defender. — Adjudication  is  the  only  mode 
of  judicial  and  compulsory  transference  of  heritable  property. 
A  decree  of  adjudication  supplies  in  law  the  want  of  a  voluntary 
conveyance  from  the  debtor.     Where  the  adjudication  is  com- 
pleted by  entry  with  the  superior,  the  creditor  holds  the  sub- 
jects adjudged  in  the  character  of  proprietor,  subject  only  to 
the  right  of  redemption  competent  to  the  debtor,  upon  extinc- 
tion or  payment  of  the  debt  for  which  the  adjudication  was  led. 
The  investiture  of  the  adjudger  in  the  character  of  proprietor 
impUes  an  equally  complete  divestiture  of  the  debtor  of  his 
right  of  property,  leaving  him  merely  the  privilege  of  recover- 
ing his  property  within  the  Umited  period  allowed  by  law  for 
that  purpose.    An  adjudication,  therefore,  when  completed,  as  in 
the  present  case  by  charter  and  sasine,  operates  a  valid  transfer- 
ence of  the  property.   The  right  of  the  reverser  to  vote  as  a  free- 
holder, rests  entirely  on  the  express  words  of  the  Act  1681,  con- 
ferring the  privilege,  and  there  is  no  trace  of  its  prior  existence. 
If,  therefore,  an  adjudication  is  a  proper  sale  under  reversion, 
then  it  follows  that  the  adjudger  alone,  as  proprietor  for  the 
time,  is  entitled  to  exercise  the  right  of  patronage.     But  even 
if  the  nature  of  an  adjudication  were  dififerent,  the  adjudger  is 
unquestionably  entitled  to  enter  into  possession  of  the  subjects 
adjudged.    All  kinds  of  heritable  rights,  though  yielding  no 
pecuniary  fruits,  as  the  right  to  honorary  heritable  offices,  may 
be  adjudged.     The  possession  of  a  right  of  patronage  consists 
mainly  in  the  act  of  presentation.     It  is  incorrect  to  allege  that 
an  adjudger  can  exercise  no  privilege  which  is  not  of  a  pecu- 
niary value.     An  adjudger  in  possession  of  lands  is  entitled  to 
enjoy  the  servitudes  attached  to  the  property.     He  is  also  enti- 
tled to  exercise  a  right  of  patronage,  because,  in  regard  to  a 
right  of  patronage,  the  exercise  of  the  right  truly  constitutes 
the  possession  of  it. 

o^arV'"^  Lord  Moncreiff,  Ordinary,  reported  the  cause  to  the  Court 
In  a  Note  he  observed, — "  The  Lord  Ordinary  holds  it  to  be 
quite  clear  in  law,  that  the  modern  adjudication,  though  com- 
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pleted  by  charter  and  seisin,  continues,  during  the  legal  term    Grindlat 
of  redemption,  to  be  nothing  more  than  a  pignus  prostorium^    dbtsdalb. 
and  not  a  right  of  property,  or  actual  sale  under  reversion.     It      "J^ 
had  this  character  at  an  early  period,  and  in  the  course  and 
practice  of  the  law,  it  has  always  become  more  and  more  de- 
cidedly of  this  nature.      The  parties  may  find  advantage  in 
considering  the  note  of  Mr.  Brodie  on  the  subject,  in  his  edition 
of  Stair,  p.  467. 

"  But  though  this  point  settles  a  principle  of  importance  in 
the  question,  it  does  not  exhaust  it.  For  still  there  can  be  no 
doubt  that  the  adjudger  is  entitled  to  enter  into  possession  of 
tlie  subject  adjudged.  In  so  far  as  the  subject  may  yield  fruits 
or  profits  of  a  patrimonial  value,  which  can  be  imputed  in  ex- 
tinction of  the  debt,  he  has  clearly  a  right  to  draw  them.  But 
if  he  may  enter  into  possession,  has  he,  or  has  he  not  an  ex- 
clusive right  to  exercise  whatever  personal  privileges  may  be 
connected  with  such  possession  \  And  in  such  a  right  as  that 
of  patronage,  which  in  its  main  substance  consists  in  such  a 
personal  privilege,  has  he  the  power  of  presentation  ?  This  is 
the  question. 

'^  It  is  clear  that  the  reverser  is  not  divested  ;  for  he  is  still 
the  vassal,  and  the  casualties  fall  in  his  person.  It  is  also  clear 
that  all  personal  privileges  do  not  pass  to  the  adjudger.  It  is 
clear  law  that  the  reverser  alone  can  enter  the  vassals  holding 
of  him.  It  is  also  clear  that  if  he  has  a  crown  holding,  he 
alone  could  vote  as  a  freeholder  :  and  the  Lord  Ordinary  is  of 
opinion  that  this  right  was  not  created  by  the  Act  1681,  but 
followed  from  the  principle  that  he  continues  the  true  vassal. 
See,  in  explanation.  Bell's  Election  Law,  p.  147,  &c. 

"  On  the  other  hand,  it  is  clear  that  heritable  offices,  even 
such  as  produce  no  emoluments,  may  be  adjudged.  The  Lord 
Ordinary  has  not  been  able  to  find  a  case  in  which  it  has  been 
found  that  the  adjudger  was  entitled  or  not  entitled  to  exercise 
the  function  of  such  an  office  during  the  legal.  But  he  recom- 
mends to  the  parties  to  examine  all  the  cases  of  this  kind.  It 
can  scarcely  be  doubted,  however,  that  there  are  some  personal 
privileges,  which  the  adjudger,  entering  into  possession  other- 
wise, would  be  entitled  to  exercise, — such  as  traversing  the 
ground,  hunting,  using  the  servitudes,"  &c. 
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Gbindlat        The  Court  decerned  in  favour  of  the  pursuer. 

DaTSDAM*        Lord  Glbnlbb  observed, — "  This  case  depends  on  the  point, 

"lias!       whether  an  adjudication  is  to  be  considered  a  sale,  completely 

juT^Tbss  transferring  the   property,  subject  to  a  right   to  redeem,  or 

Opinions,  whether  it  is  a  pignus  prcBtorium^  which  is  quite  a  different 
thing,  and  in  which  view  the  adjudger  is  not  entitled  to  exer- 
cise any  act  putting  an  end  to  the  use  of  the  subject.  Originally 
a  comprising,  on  a  comparison  of  the  value  of  the  property  com- 
prised with  the  debt,  was  not  only  considered,  but  really  was 
an  absolute  transfer  in  fact,  and  in  that  state  of  matters  an 
absolute  sale  under  reversion  ;  but  before  the  Act  1672,  it  had 
come  to  be  viewed  in  a  different  light,  as  it  had  become  the 
practice  to  adjudge  the  whole  property  of  the  debtor,  without 
any  comparison  of  its  value  with  the  debt.  The  clause  in  the 
Act  1661,  allowing  the  reverser  to  apply  to  the  Court  to  ap- 
point a  locality  to  the  compriser,  proportionate  to  his  debt,  of 
which  he  might  be  put  in  possession,  confirms  that,  and  the 
clause  expressly  stipulates  that  it  should  be  without  prejudice 
to  the  reverser's  right ;  and  accordingly,  in  the  case  of  Wilson, 
it  was  held  that  the  adjudger  could  not  remove  the  reverser 
from  the  mansion-house  during  the  legal,  because  it  was  shown 
that  the  adjudger  possessed  enough  otherwise  for  the  debt. 
This  shows  it  was  then  considered  a  pignus  prcetoriumy  and  that 
the  absolute  right  of  the  adjudger  did  not  emerge  till  the  legal 
expired. 

"  So  in  the  case  of  Wade.  Marshal  Wade  had  disponed  to 
his  two  natural  sons,  '  all  and  whatsoever  debts  and  sums  of 
money,  real  or  personal,  due  to  him  by  any  person  or  persons 
in  Scotland,'  and  his  heir  contended  tiiat  this  did  not  carry 
certain  adjudications  of  the  estates  of  the  York  Buildings  Com- 
pany, in  which  the  Marshal  had  been  infeft,  on  the  ground  that 
an  adjudication  truly  transferred  the  property  of  the  estates 
adjudged,  though  subject  to  redemption ;  while  the  natural 
children  maintained  that  it  was  merely  of  the  nature  of  a 
pignus  prcBtoriuniy  totally  different  from  a  wadset^  and  that  the 
debt  still  remained  a  proper  debt,  carried  by  the  disposition. 
The  Court  found  that  the  adjudication  was  carried,  which 
shows  symptoms  of  its  being  then  considered  merely  a  pignus 
prcBtonum. 
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"  Then  again,  as  to  the  Act  1 68 1,  we  do  not  see  how  the  right     GRiKDtAT 
of  voting  stood  before,  but  we  do  see  that  proper  wadsetters    DaysDAUB. 
were  allowed  to  vote,  while  in  adjudications  the  reversers  were      "igssT 
to  vote.     What  could  the  difference  have  been  founded  on,  but 
that  in  the  view  of  the  country  at  the  time,  there  was  a  total 
difference  between  the  rights.     It  may  have  been  thin  enough, 
but  they  are  not  the  same  rights.      There  is  explicit  authority 
that  reversers  may  enter  vassals.     The  case  of  Ross  and  Ogilvie 
is  a  very  strong  exhibition  of  it.     There  is  no  doubt  of  the 
general   rule,  that   adjudgers  during  the   legal  cannot  grant 
precepts  to  vassals,  and  it  is  a  very  strong  analogy  as  to 
patronage. 

"  Then,  as  to  the  adjudger's  right  of  possession,  he  is  en- 
titled to  possess  the  subject,  so  far  as  it  may  be  of  use,  without 
diminution  of  the  subsequent  value.  I  do  not  see  how  he  may 
not  sit  in  the  patron's  seat,  and  draw  the  teinds,  if  any,  qua 
patron.  The  presentation  could  not  go,  however,  to  diminish 
the  debt.  And  there  is  a  great  deal  in  the  view,  that  the  pos- 
session must  be  such  as  will  go  to  diminish  the  debt,  and  that 
the  reverser  would  have  as  much  to  pay,  in  order  to  redeem  the 
patronage  after  the  presentation,  though  it  would  not  be  nearly 
80  valuable.  If  it  had  been  adjudged  with  other  subjects  suf- 
ficient to  pay  the  interest,  Grindlay  might  have  called  on  the 
adjudger  to  restrict  and  to  give  up  the  patronage,  just  as  in  the 
case  of  the  mansion-house  ;  and,  on  the  whole,  I  agree  with  the 
views  of  the  Lord  Ordinary." 

LoBD  Justice-Clebk. — "  I  concur  ;  and,  after  the  clear  and 
luminous  views  stated  by  Lord  Glenlee,  it  would  be  a  waste  of 
time  again  to  go  over  the  grounds,  which  are  those  on  which 
I  rest  my  opinion.  I  agree  that  the  Act  1681  was  to  expound 
the  law,  and  not  passed  to  introduce  a  new  rule." 

LoBD  Mbadowbank. — "  I  am  of  the  same  opinion,  and  equity 
here  goes  hand  in  hand  with  law." 

Lord  Cbingletie. — "  I  also  concur.  No  act  of  possession  can 
be  allowed  that  has  not  the  effect  of  diminishing  the  debt." 
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1.  "  Apprisings  and  adjudica- 
tions being  legal  dispositions  and 
conveyances  of  the  author's  infeft- 
ment,  we  shall  leave  them  to  the 
next  book^  where  they  are  consi- 
dered amongst  legal  dispositions." 
—Stair,  2,  3,  29. 

2.  "So  much  for  conventional 
conveyances  of  real  rights.  Judi- 
cial conveyances  of  real  rights  are 
competent  not  by  the  nature  of  the 
right  which  cannot  be  alienated 
without  consent  of  the  owner,  and 
in  the  case  of  infeftments  holden 
of  the  superior,  without  his  consent, 
who  is  not  obliged  to  receive  any 
to  be  his  vassal,  but  the  heirs  and 
successors  of  the  first  vassal,  pro- 
vided in  the  first  investiture ;  and 
though  the  investiture  bear  also 
the  vasfeaPs  heirs  and  assignees, 
yet  the  superior  cannot  thereon  be 
compelled  directly  to  receive  a  sin- 
gular successor,  assignees  being 
only  meant,  such  assignees  to  whom 
the  dispositions  should  be  assigned 
before  infeftmeut  thereupon.  But 
law  hath  introduced,  in  favour  of 
creditors,  judicial  conveyances,  re- 
quiring no  consent,  but  the  autho- 
rity of  law;  which  hath  also  its 
foundation  in  natural  equity,  by 
which,  as  obligations  are  effectual 
for  execution  of  what  is  thereby 
due,  so  if  there  were  no  positive 
law  nor  custom,  the  creditor  might 
exact,  either  what  is  due  in  specie, 
or  the  equivalent.  The  judicial 
transmission  of  moveables  is  by 
poinding,  which  being  a  legal  ex- 
ecution, we  shall  leave  it  to  that 
place.  Arrestment,  and  the  action 
for  making  forthcoming,  do  also 
transmit  moveables,  but  is  rather 
proper  to  personal  rights,  and  so 


is  competent  against  the  havers  of 
moveables,  by  reason  of  that  per- 
sonal obligation  of  restitution, 
which  is  upon  the  haver  to  the 
owner,  besides  his  own  right  of 
property." — Stair^  3,  2,  13. 

3.  "  Infeftments  upon  apprising 
or  adjudication,  when  formally  per- 
fected, do  require  charters  to  be 
granted  by  the  superiors  of  the 
apprised  lands  or  other  real  rights." 
—Stairy  3,  2,  21. 

4.  "  An  infeftment  in  security 
being  really  a  pledge,  it  is  consist- 
ent with  the  infeftment  of  property 
in  the  debtor,  as  two  distinct  kinds 
of  rights,  and  thereby  the  debtor 
is  not  denuded,  even  although  the 
infeftment  for  security  were  public 
by  resignation ;  because  it  is  not  a 
resignation  simply  in  favarem,  but 
ad  effectuiTij  namely,  for  security ; 
and,  therefore,  when  the  debt  is 
satisfied,  the  debtor  needs  not  to 
be  reinvested,  but  his  former  infeft- 
ment of  propertystands  valid.  Like 
unto  these  in  all  points  are  infeft- 
ments upon  apprising,  which  are 
trulypijryiora  ^ro^tona,  whereby  the 
debtor  is  not  denuded,  but  his  in- 
feftment stands ;  and  if  the  appris- 
ing be  satisfied  within  the  legal, 
it  is  extinguished,  and  the  debtor 
needs  not  to  be  reinvested,  and 
therefore  he  may  receive  vassals 
during  the  legal ;  and  if  he  die,  the 
apparent  heir  intromitting  with 
the  maills  and  duties  during  the 
legal,  doth  thereby  behave  himself 
as  heir,  which  holds  also  in  adju- 
dications by  the  late  Act  of  Par- 
liament, now  come  in  place  of  ap- 
prisings."— Stair,  2,  10,  1. 

5.  ^'  Apprisings  or  adjudications 
during  the  legal  are  extinct,  in  any 
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way  that  the  sums  whereon  they 
wei'e  led  become  extinct,  and  need 
no  reinvestiture  of  the  debtor." — 
StatV,  1,  18,  6. 

6.  "  Apprisings  are  elided  by 
payment  without  necessity  of  re- 
nunciation, resignation,  or  reduc- 
tion, as  in  the  case  of  other  infeft- 
ments.  The  reason  is,  because  ap- 
prising being  but  a  legal  diligence 
for  security  of  the  sum,  which  ceas- 
ing, it  falls  with  other  solemnities, 
and  the  debtor^s  own  infeftment 
stands  valid  without  renovation." 
—Stairy  3,  2,  38. 

7.  "  Apprising,  while  it  is  re- 
deemable, is  but  a  legal  diligence 
for  security,  and  the  appriser  may 
relinquish  the  same  though  he  be 
in  possession,  and  may  do  any 
other  diligence  tor  recovering  his 
debt;  but  if  he  continue  to  possess 
after  the  apprising  becomes  irre- 
deemable, the  debt  is  thereby  satis- 
fied and  extinct."— ASatV,  3,  2,  44. 

8.  The  true  nature  of  an  adju- 
dication  is  well  brought  out  in  the 
case  of  Mackenzie  n.  Ross  and 
Ogilvie,  and  clearly  demonstrates 
that  an  adjudication,  until  it  be- 
comes irredeemable,  is  nothing 
more  than  a  pignus  prcptoriumj  or 

judicial  pledge.  The  case  involved 
two  points  ;  and  the  opinion  of  the 
Court  with  regard  to  both  was  in 
conformity  with  the  true  nature  of 
an  adjudication.  One  point  was, 
that  although  the  adjudger  was 
infeft  in  the  superiority,  she  was 
unable  to  enter  vassals  ;  and  that, 
therefore,  her  own  infeftment  in 
the  property  was  inept.  The  other 
point  established  was,  that  an  ad- 
judication is  so  completely  of  the 
nature  of  a   seciuity  or   incum- 


brance,^  and  not  of  the  nature  of 
a  right  of  property,  that  the  ad- 
judger's  infeftment  in  the  superio- 
rity was  no  bar  to  the  Crown  con- 
firming the  base  infeftment  in  the 
person  of  the  debtor,  and  which 
had  been  adjudged  by  another 
creditor.  Had  the  first  adjudger's 
infeftment  in  the  superiority  been 
other  than  a  mere  security,  the 
confirmation  by  the  Crown  could 
not  have  been  valid. 

9.  Baron  Hume  in  his  Lec- 
tures thus  described  the  nature  of 
an  adjudication  for  debt : — "  As 
to  the  nature  and  character  of  the 
adjudger's  right,  there  has  been  a 
difference  of  doctrine  among  our 
lawyers,  if  we  consider  the  altera- 
tions which  have  taken  place  in 
the  consideration  of  this  diligence. 
Formerly,  an  apprising  was  just  a 
judicial  sale  or  poinding  of  an 
heritable  estate,  it  was  an  absolute 
judicial  sale,  of  as  much  of  the  land 
as  would  pay  the  debt.  After  the 
introduction  of  the  power  of  re- 
demption by  1469,  it  still  continued 
to  be  a  sale,  but  under  reversion. 
The  appriser  enjoyed  the  rents  of 
the  lands  during  the  time  he  pos- 
sessed them,  and  on  their  redemp- 
tion he  received  the  principal  of 
his  debt.  This  right  to  the  lands 
was  not  more  Uable  to  be  extin- 
guished by  intromissions,  than  the 
right  of  property  in  the  debtor 
himself.  The  diligence  put  an  end 
to  the  debt,  or  personal  claim,  and 
put  the  property  of  the  lands  in- 
stead of  it. 

10.  "  Such  was  the  original 
character  of  the  apprising,  but  it 
underwent  a  material  alteration  by 
1621,  c.  6,  which  instituted   an 
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accounting  between  the  reverser 
and  adjudger,  and  set  off  the  rents 
against  the  interest,  and  made  the 
surplus  of  the  rents  be  imputed 
in  payment  of  the  principal  sum. 
From  this  time  forward  an  ap- 
prising could  not  be  regarded  as 
a  right  of  property  ;  because  now 
it  could  be  extinguished  by  the 
intromissions  of  the  possessor. 
It  assumed  the  nature  of  a  pledge 
for  money  like  an  improper  wad- 
set. Farther  innovations  were 
made  by  1661,  c.  62,  and  by  the 
institution  of  general  adjudications 
by  statute  1 672.  In  the  course  of 
that  century,  the  ideas  of  lawyers 
on  this  subject  began,  of  course, 
to  alter.  Stair  says,  this  adjudi- 
cation is  of  the  nature  of  a  pignus 
prcetorium^  or  security  only.  The 
decisions  of  the  Court  came  also 
to  be  affected,  and  they  have  de- 
parted from  the  original  notion  of 
property,  to  that  of  a  claim  of  debt 
with  an  accessory  security  consti- 
tuted by  adjudication,  which  could 
not  be  done  if  the  adjudication 
were  considered  as  a  right  of  pro- 
perty. 

11.  '^But  some  of  the  old  con- 
ceptions still  remain.  While  ad- 
judication was  regarded  as  a  sale 
of  lands  under  reversion,  which  ex- 
tinguished the  personal  obligation, 
and  put  the  land  in  its  place,  on 
that  principle,  in  point  of  succes- 
sion there  could  be  no  separation 
between  the  accumulated  or  prin- 
cipal sura,  and  after  interests,  the 
whole  right,  accumulation  and  all, 
would  go  to  the  heir,  and  nothing 
to  the  executor.  Notwithstanding 
the  change  in  the  nature  of  the 
right,  this  practice  has   been  so 


firmly  fixed,  that  our  Judges  have 
not  deviated  from  it." — Humis 
Lecturesj  MS.  Notesy  Adv.  Lib. 

12.  In  the  case  of  Cochrane 
«.  Bogle,  March  2, 1849,  the  true 
nature  of  an  adjudication  was 
again  brought  under  the  consider- 
ation of  the  Court.  The  pursuer 
held  an  estate  under  an  entail  de- 
fective in  regard  to  the  prohibition 
against  sales,  but  valid  in  regard  to 
the  prohibition  against  contract- 
ing debt.  A  personal  creditor  of 
the  former  heir  had  adjudged  the 
estate,  and  also  the  power  to  sell 
the  estate,  which  was  alleged  to  be 
in  the  debtor.  A  charter  of  adju- 
dication was  obtained,  and  infeft* 
ment  followed.  The  debtor  imme- 
diately thereafter  died,  and  the 
next  heir  brought  a  reduction  of 
the  adjudication  and  the  infeftment 
following  upon  it.  One  of  the 
grounds  urged  by  the  pursuer  was, 
that  an  adjudication  was  nothing 
more  than  an  heritable  security  for 
the  debt  in  respect  of  which  the 
lands  were  adjudged,  and  that,  as 
all  debts  were  struck  at  by  the  pro- 
hibition in  the  entail,  all  heritable 
securities  as  accessories  of  the  debt 
fell  to  be  reduced. 

13.  Lord  Moncreiff  ob- 
served,— "The  only  question  re- 
maining is — Is  adjudication  equi- 
valent to  a  sale?  I  am  clear  that 
it  is  not.  Whatever  the  old  ap- 
prising may  have  been  in  theory, 
I  am  clear  that  a  decree  of  general 
adjudication  in  modern  law  is  no 
more  than  pignus  proBtorium^ — a 
step  of  diligence,  which  only  creates 
a  security  for  debt.  It  is  not  the 
act  of  the  debtor,  but  a  security 
taken  by  the  act  of  the  law.    The 
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debt  remains  unpaid.  The  security 
may  be  abandoned,  and  other  re- 
medies taken.  The  debtor  is  still 
the  vassal.  Even  Erskine's  doc- 
trine,  taken  with  his  qualifications, 
does  not  give  a  different  result. 
The  other  authorities  are  clear; 
such  as  President  Campbell — Esk* 
grove — Bell — Hume^  and  all  the 
late  cases,  particularly  Drysdale^ 
Mackenziej  <&c.  The  cases  as  to 
special  points,  —  Interests  —  Pre- 
seripHan  —  are  easily  explained, 
though  perhaps  not  consistent  in 
principle.  But  they  do  not  alter 
the  fixed  general  rule.  They  arose 
from  an  unwillingness  in  the  Court 
to  disturb  such  special  matters 
which  had  been  fixed  in  practice." 
In  this  opinion  of  Lord  Moncreiff 
a  large  majority  of  the  whole 
Court  concurred. 

14.  The  judgment  in  the  case 
of  Monro  v.  Mackenzie,  Janu- 
ary 27,  1756,  would  not  now  be 
followed  by  the  Court.  In  that 
case,  the  estate  of  Tulloch  was  ad- 
judged, in  1736,  by  Mackenzie  of 
Seaforth,  who  expede  charter  and 
sasine  in  1744.  This  was  the  first 
effectual  adjudication  on  the  es- 
tate, and  no  other  was  led  within 
year  and  day  of  it.  Two  other  ad- 
judications were  led  in  1743,  and 
two  in  1747,  but  no  infeftment 
followed  upon  any  of  them.  After 
these  a  fifth  adjudication  was  led 
by  Sir  Henry  Munro,  which,  in 
1748,  was  completed  by  charter 
and  sasine.  The  question  raised 
was — Whether  the  four  adjudica- 
tions which  still  remained  personal 
rights,  were  to  be  preferred  in 
their  order  next  after  the  first  ef- 
fectual adjudication ;  or  whether 


the  adjudication  by  Sir  Henry 
Munro  was  preferable  to  the  four 
adjudications,  in  respect  that  char- 
ter and  sasine  had  been  expede 
upon  it? 

15.  The  four  adjudgers  pleadedj 
—  An  adjudication  is  a  proper 
sale  under  reversion,  and  not 
merely  a  pignus  proetorium^  or 
right  in  security.  If  that  be 
established,  it  necessarily  follows, 
that  thedebtor  being  denuded  in  fa- 
vour of  the  first  adjudger  by  char- 
ter and  sasine,  nothing  remained 
with  him  but  a  right  of  reversion 
competent  to  be  exercised  within 
the  legal.  This  right,  therefore, 
was  effectually  carried  by  the  adju- 
dication without  infeftment.  Sir 
Henry  Munro  pleaded^ — A  debtor 
is  not  denuded  of  the  jus proprieta- 
tisy  or  right  of  fee,  by  an  adjudi- 
cation being  led  against  him,  an 
adjudication  being  no  other  than  a 
right  in  security,  or  pignus  prcBto- 
riunij  notwithstanding  whereof  the 
property  remains  with  the  debtor. 
He  farther  j)leaded,  that  the  Act 
1661  could  not  affect  the  question, 
as  none  of  the  competing  adjudgers 
were  within  year  and  day  of  the 
first  effectual  adjudication,  and 
that  therefore  the  question  at  issue 
between  the  posterior  adjudgers 
fell  to  be  determined  as  if  the  Act 
1 661  had  never  been  passed.  The 
Court  preferred  the  adjudications 
according  to  their  dates,  notwith- 
standing the  infeftment  upon  the 
adjudication  at  the  instance  of  Sir 
Henry  Munro.  It  may,  however, 
be  confidently  affirmed,  that  a  si- 
milar judgment  would  not  now  be 
pronounced  by  the  Court,  for  the 
ground  upon  which  the  Court  then 
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proceeded  would  not  now  be  sustain- 
ed* Lord  Kilkerran  states  that 
the  judgment  proceeded  "  upon 
the  single  medium  that  nothing 
was  left  with  the  common  debtor 
but  a  personal  reversion.'*  But  if 
that  medium  is  withdrawn,  the 
judgment  cannot  be  sustained,  as 
it  would  be  opposed  to  the  rule  of 
law  which  regulates  the  prefer- 
ences of  heritable  rights,  that  the 
date  of  the  recorded  infeftment, 
and  not  the  date  of  the  convey- 
ance, is  the  criterion  of  preference. 
The  statute  1661,  cap.  62,  did  not 
affect  the  question  raised,  as  that 
statute  relates  only  to  adjudica- 
tions prior  to  or  within  year  and  day 
of  the  first  effectual  adjudication. 
16.  Lord  Kilkerran  himself 
seems  to  have  dissented  from  the 
judgment,  for  his  own  opinion  is 
stated  in  his  MS.  Report  to  the 
Court,  which  is  still  preserved 
along  with  his  Session  Papers.  In 
that  Report  he  observes, — "  Firsts 
Originally,  no  doubt,  apprisings 
were  proper  sales,  because  no  more 
lands  were  conveyed  to  the  appri- 
ser  than  what  paid  his  debt ;  and 
he  was  not  accountable  for  his  in- 
tromissions during  the  legal.  But 
how  soon  the  law  was  in  this  re- 
spect altered,  that  there  was  no 
proof  of  the  value  of  the  lands, 
that  great  estates  were  apprised 
for  small  sums,  and  the  appriser 
made  accountable  for  his  intro- 
missions, which,  if  they  exceeded 
the  debt,  the  apprising  was  ex- 
tinguished, it  no  more  could  re- 
main of  the  nature  of  a  sale,  it 
being  inconsistent  with  the  nature 
of  this,  that  a  right  of  property 
can  be  extinguished.     Secondly^ 


As  the  law  now  stands,  if  an  ap- 
priser do  not  intromit,  the  rents 
belong  to  the  reverser,  how  can 
that  be  reconciled  with  the  notion 
of  its  being  a  sale,  as  ori^nally  it 
was,  and  that  an  appriser  is  pro- 
prietor of  the  lands,  and  not  a 
creditor?  Our  statutes  are  not 
intended  to  settle  abstract  points, 
that  is  left  to  be  gathered  from  the 
points  established  to  be  law  in  our 
statutes  ;  and  it  seems  plain,  that 
the  points  now  established  to  be 
law,  necessarily  infer  an  alteration 
of  the  constitution  of  an  apprising, 
from  a  sale  under  redemption  to  a 
disposition  in  security  of  the  debt; 
for  how  otherways  is  it  possible 
that  the  apprising  can  be  extin- 
guished by  possession,  or  that  the 
rents  belong  to  the  reverser,  where 
the  appriser  does  not  intromit! 
Thirdly^  Do  not  casualties  fall  by 
the  death  of  the  reverser,  and  not 
by  the  death  of  the  appriser  dur- 
ing the  legal  f  For  what  reason  t 
No  other  than  that  the  appriser  is 
only  a  creditor,  and  not  proprietor 
within  the  legal.  Fourthly^  Of 
old  while  apprisings  were  rights  of 
property,  the  appriser  could  not 
enter  in  possession  till  he  was  in- 
feft,  for  the  superior  behoved  to 
have  a  vassal,  and  was  entitled  to 
ayear'^s  rent  for  change  of  his  vas- 
sal. But  how  soon  the  nature  of 
an  apprising  was  changed,  the 
appriser  was  allowed  to  possess 
without  infeftment,  as  the  fee  re- 
mained full  by  the  infeftment  of 
the  reverser.  Fifthly^  The  ex- 
press authority  of  an  Act  of  Par- 
liament, that  an  apprising  within 
the  legal  is  but  a  pignus prcetoriunu 
I  mean  the  Act  1681,  concerning 
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the  election  of  commissioners  for 
shiresy  and  where  the  distinction 
is  put  between  proper  wadsets, 
and  apprisers  within  the  legal." 

17.  By  the  Act  10  and  11  Vict., 
cap.  38,  it  is  declared  to  be  no 
longer  necessary  that  a  summons 
of  Adjudication  or  of  Ranking  and 
Sale  should  be  preceded  by  a  bill, 
and  such  bill  is  accordingly  abo- 
lished. The  same  Act  declares 
that  ithas  been  found  inconvenient 
in  practice  to  libel  and  conclude 
for  general  adjudication  of  lands, 
as  the  alternative  only  of  special 
adjudication,  in  terms  of  the  Act 
1672.  It  therefore  enacts  that  it 
shall  no  longer  be  necessary  to 
libel  or  conclude  for  special  adju- 
dication, and  that  it  shall  be  lawful 
to  libel  and  conclude  and  decern 
for  general  adjudication  without 
such  alternative. 

18.  On  the  preamble  that  a 
party  who  has  obtained  decree  of 
Adjudication  or  decree  of  Sale  is 
frequently  exposed  to  inconve- 
nience from  the  delay  which  may 
occur  in  obtaining  infeftmcnt,  the 
same  statute  enacts  that  it  shall 
be  lawful  for  the  Judges  of  the 
Court  of  Session,  when  pronounc- 
ing decree  of  adjudication,  whether 
for  debt  or  in  implement,  or  decree 
of  sale,  to  grant  warrant  for  infeft- 
ing  the  adjudger,  or  purchaser  and 
his  heirs  and  successors,  in  the 
lands  and  others  contained  in  the 
decree,  to  be  holden  by  them  al- 
ternatively, by  two  several  infeft- 
ments  and  manners  of  holding. 

19.  In  virtue  of  such  decree,  the 
adjudger  or  purchaser  is  entitled 
to  complete  his  title,  by  obtaining 
a  charter  of  adjudication  or  of  sale 


from  the  superior  of  the  lands,  and 
passing  infeftment  thereon.  Where 
also  the  person  adjudged  from  is 
entered  with  the  superior,  or  in 
a  situation  to  charge  the  superior, 
under  the  powers  contained  in  the 
Act,  to  grant  entry  by  confirma- 
tion, the  adjudger  or  purchaser 
may  complete  his  title  by  taking 
infeftment  in  virtue  of  the  warrant 
contained  in  the  decree  of  adjudi- 
cation or  of  sale. 

20.  Infeftment  taken  upon  this 
warrant,  along  with  the  decree  of 
adjudication,  or  of  sale,  forms  an 
effectual  feudal  investiture  in  the 
lands  adjudged,  holding  base  of 
the  party  adjudged  from,  and  his 
heirs,  until  confirmation  thereof 
shall  be  granted  by  the  superior. 
The  effect  of  such  an  infeftment  is 
the  same  as  if  the  party  adjudged 
from  had  granted  a  disposition  of 
the  lands  to  the  adjudger  or  pur- 
chaser, in  terms  of  the  decree  of 
adjudication,  or  of  the  decree  of 
sale,  with  an  obligation  to  infeft  a 
me  vel  de  me^  and  a  precept  of 
sasine,  and  as  if  the  adjudger 
or  purchaser  had  been  infeft  on 
such  precept.  The  effect  of  a 
charter  of  confirmation  of  the  sa- 
sine, proceeding  upon  the  decree 
of  adjudication,  or  decree  of  sale, 
is  to  make  the  adjudger  or  pur- 
chaser hold  the  lands  immediately 
of  and  under  the  superior. 

21.  The  right  of  the  superior  to 
the  composition  payable  by  the 
adjudger  or  purchaser,  as  due 
under  the  existing  law,  is  reserved 
entire,  and  the  adjudger  or  pur- 
chaser, by  taking  infeftment  on 
the  decree  of  adjudication  or  of 
sale,   becomes  indebted   in   such 
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composition  to  the  superior,  and 
he  is  bound  to  pay  the  same  on 
the  superior's  tendering  a  charter 
of  confirmation,  whether  the  char- 
ter be  accepted  or  not,  and  the 
superior  is  entitled  to  recover  pay- 
ment of  the  composition. 

22.  The  infeftment  taken  in 
virtue  of  the  warrant  contained  in 
the  decree  of  adjudication,  when 
duly  recorded,  is,  without  prejudice 
to  any  other  diligence  or  procedure, 
of  itself  sufficient  to  make  the  ad- 
judication effectual  in  all  questions 
of  bankruptcy  or  diligence.  In 
those  cases   where  the  deed,  by 


which  the  right  of  the  party  ad- 
judged from  is  constituted,  con- 
tains a  prohibition  against  infeu- 
dation  or  alternative  holding,  the 
decree  of  adjudication,  along  with 
the  infeftment  proceeding  upon 
the  decree  as  its  warrant,  forms  a 
valid  feudal  investiture  in  favour 
of  the  adjudger  or  purchaser,  not- 
withstanding any  such  prohibi- 
tion, without  prejudice,  however, 
to  the  right  of  the  superior 
to  require  the  adjudger  or  pur- 
chaser to  enter  forthwith,  and  to 
deal  with  him  as  with  a  vassal 
unentered. 


An  Adjudication,  cMhough  foUcmed  by  Charter  and  Sasine,  if  not 
accompanied  with  possession,  is  lost  by  the  Negative  Prescription. 


ANDERSON  v.  NASMYTH. 

March  8, 1768.  In  1682,  Jamcs  Hamilton  adjudged  certain  lands  from  James 
Nabrative.  Nasmyth,  and  in  1683  he  was  infeft  upon  a  charter  of  adjudi- 
cation from  the  superior.  In  1718,  John  Crawfurd  adjudged 
this  adjudication  from  the  heirs  of  James  Hamilton,  and  in  1 739 
the  pursuer  adjudged  this  last  adjudication  from  Crawfurd's 
heirs. 

In  1690,  the  grandfather  of  the  defender  adjudged  the  same 
lands  from  the  said  James  Nasmyth,  and  in  1735  the  defender 
was  infefb  upon  a  charter  of  adjudication  from  the  superior. 
In  1756,  the  pursuer  brought  a  reduction  of  the  defender's 
title.  The  defender  pleaded  that  the  pursuer's  adjudication 
was  lost  by  the  negative  prescription. 

pumSST  ^^  Pleaded  for  the  Pursuer. — It  is  not  competent  to  plead 
the  negative  prescription  of  Hamilton's  adjudication  in  1682, 
and  the  charter  and  sasine  thereon  in  1683.     As  that  adjudi- 
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cation  was  long  ago  expired,  James  Nasmyth,  the  proprietor,    -A^MDrasoN 
was  thereby  denuded,  and  a  right  of  property  was  thereby     Nabmtth. 
acquired  by  Hamilton.     It  is,  therefore,  incompetent  to  object       1758. 
the  negative  prescription  to  the  pursuer^s  right  of  property, 
unless  the  defender  has  himself  acquired  a  right  by  the  positive 
prescription.     This,  however,  he  cannot  pretend  to  do,  as  his 
infeftment  was  only  in  1735.     There  is  no  such  thing  as  losing 
property  non  utendo.      Property  must  remain,  unless  trans- 
mitted by  conveyances,  legal  or  conventional,  or  unless  acquired 
by  the  positive  prescription.     A  proprietor,  therefore,  however 
long  he  may  be  out  of  possession,  can  never  lose  his  property, 
but  may  resume  the  possession  whenever  he  pleases,  unless  the 
possessor  has  acquired  a  right  by  possessing  for  forty  years  ' 
upon  a  charter  and  sasine.      An  adjudication  adjudges  the 
debtor's  lands  in  payment  of  the  creditor's  debts.     By  its  na- 
ture, therefore,  it  gives  a  right  of  property  to  the  creditor  in 
the  lands  adjudged,  redeemable,  indeed,  within  ten  years,  but 
irredeemable  thereafter,  if  the  debt  is  not  paid  within  the  legal, 
which  is  very  different  from  a  right  granted  merely  in  security 
of  a  debt. 

Pleaded  for  the  Defender. — An  adjudication  in  itself  is  aboui«nt  poa 
merely  a  diugence  01  law.  W ithm  the  legal,  it  is  obviously  no 
more  than  a  security,  although  infeftment  may  have  followed 
upon  it.  The  presumption  of  law  is,  that  as  adjudications  within 
the  legal  are  rights  in  security,  so  even  without  the  legal  they 
continue  to  be  rights  in  security,  and  remain  of  their  former 
nature,  unless  the  party,  who  is  entitled  by  particular  laws  to 
convert  them  into  a  right  of  property,  shows  his  intention  to 
take  advantage  of  these  laws  by  some  overt  aot.  The  law  of 
itself  does  not,  in  a  moment,  transmute  what,  within  the  legal, 
was  a  right  of  security,  into  a  right  of  property,  after  the  legal 
is  expired.  But  it  allows  the  creditor  to  make  this  transmutation. 
It  presumes  the  diligence  of  adjudication  to  retain  still  its 
primary  nature,  but  it  allows  this  presumption  to  be  thwarted 
by  the  creditor,  and  if  he  neglects  to  do  so  for  forty  years,  he 
loses  his  right  to  do  so  at  all. 

It  is  observed  by  Lord  Stair, — "  That  infeftment  upon  an  adju- 
dication remains  but  as  a  security  which  the  appriser  may  re- 
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andbbsoh     nounce,  or  make  use  of  other  securities  till  he  be  satisfied,  and 
NAaMYTH.     the  like  though  after  the  legal  was  expired/'  And  in  taking  notice 
1758.        of  the  decision,  Scarlet  v.  Robertson,  December  7, 1 631,  his  Lord- 
ship observes  specially, — "  But  here  the  appriser  had  attained 
no  possession"     From  this,  it  is  plain  that  his  Lordship  makes 
the  possession  or  no  possession  the  criterion  to  constitute  the 
adjudication  a  right  of  property  or  a  right  of  security,  because, 
by  not  entering  into  possession,  and  so  waiving  his  privilege  to 
take  the  property,  he  is  presiuned  to  keep  up  the  adjudication 
'  as  a  security  only  upon  the  property.    But  further,  by  the  later 
law,  an  adjudication  cannot  pass  into  a  right  of  property  with- 
out even  a  more  overt  and  solemn  act  than  that  of  possession. 
•  The  obtaining  a  decree  of  the  expiry  of  the  legal  is  also  neces- 
sary, in  order  to  ascertain  with  precision  whether  the  appriser 
intends  to  transmute  the  right  of  security  into  a  right  of  pro- 
perty, or  if  he  intends  to  relinquish  it,  and  to  keep  up  his  dili- 
gence as  a  security  only.     The  adjudication  in  question,  there- 
fore, being  only  a  security  or  burden,  is,  like  other  securities 
and  burdens,  subject  to  the  negative  prescription,  and  the  de- 
fender, having  adjudged  the  right  of  reversion  competent  to  the 
original  debtor,  and  got  the  possession,  may  plead  every  right 
which  his  author  could  plead. 

][^reh"3,'^i768.      The  Lords  found  Anderson's  adjudication  prescribed. 


1.  The  case  of  Ross  v.  Mac-  been  continued  in  force  as  to  the 

KENZIE,  in  1776,  is  thus  reported  other  subjects  upon  which  posses- 

by  Tait  under  the  title  of  Pre-  sion  had  followed ;'  and  upon  this 

scription  : — "  In  the  cause  of  Mac-  ground,  the  heir  of  the  family  was 

kenzie  of  Ardross,  and  Ross  of  preferred  to  the  adjudger  with  re- 

Auchinacloich,  the  Lords   found  spect  to  some  of  the  lands  under 

^  that  a  decreet  of  adjudication,  an   adjudication,   but   never  pos- 

though  completed  by  charter  and  sessed  by  the  adjudger,  though  as 

sasine,   may  be    cut   off  by   the  totheother  lands  in  the  adjudger's 

negative  prescription,  as  to  some  possession,  the  adjudger  was  pre- 

of  the  subjects  which  have  never  ferred." 

been  possessed,   although   it  had  2.  The  judgments  in  this  case. 
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and  in  that  of  Anderson  v.  Na-  over  the  property  by  the  adjudica- 
SMYTH,  appear  to  establish  these  tion.  The  true  nature  of  an  ad- 
two  positions:— /\V«<,  That  notr  judication  is  thus  illustrated  as 
withstanding  an  adjudication,  the  being  a  right  in  security  merely, 
right  of  property  continues  to  sub-  until  the  proper  steps  have  been 
sist  in  the  debtor ;  and,  Second,  taken  to  render  it  an  irredeemable 
That  notwithstanding  an  adjudi-  right.  As  soon  as  all  right  of  re- 
cation,  the  right  of  debt  continues  demption  on  the  part  of  the  debtor 
to  subsist  in  the  creditor.  In  the  is  foreclosed,  the  nature  of  the 
case  of  Ross  r.  Mackenzie,  ac-  creditor's  right  is  changed.  It  then 
cordingly,  the  adjudication  ob-  ceases  to  be  a  right  in  security  , 
tained  by  the  creditor  was  extin-  merelj^,  but  is  changed  into  an 
guished  by  the  negative  prescrip-  absolute  right  of  property.  The 
tion,  and  the  right  of  property  in  steps  necessary  to  be  taken  to 
the  debtor  became  disburdened  of  effect  this  change  will  appear  from  ' 
the  debt  which  had  been  secured  some  of  the  subsequent  cases. 


The  Expiry  of  the  Legal  does  not,  ipso  facto,  vest  a  Right  of  Property 

in  the  Adjudger. 

I.— CAMPBELL  V.  SCOTLAND. 

In  1757,  George  Gibb  adjudged  certain  tenements  in  the  March  7, 1794. 
town  of  Dundee.  The  adjudication  proceeded  upon  two  heri-  Narbativb. 
table  bonds,  with  infeflment  in  the  subjects  adjudged.  Gibb 
was  infefl  upon  his  adjudication,  and  he  afterwards  conveyed 
the  subjects  adjudged  to  a  singular  successor.  In  1780,  the 
defender  adjudged  the  subjects  from  the  heir  of  the  singular 
successor,  and  he  was  infeft  in  them  in  1 783. 

The  debt  in  respect  of  which  Gibb  had  adjudged  in  1757 
was  £530,  and  the  total  amount  of  the  price  which  he  received 
on  selling  the  subjects  was  £483.  The  debt  in  respect  of 
which  the  defender  adjudged  from  the  heir  of  the  party  who 
purchased  from  Gibb  was  £640. 

The  pursuer,  as  the  singular  successor  of  the  heir  of  the  ori- 
ginal reverser,  brought  a  reduction  of  the  adjudication  obtained 
by  Gibb  in  1757,  and  also  of  the  adjudication  led  by  the  de- 
fenders in  1780.  The  ground  of  the  reduction  was,  that  these 
adjudications  were  long  since  extinguished  and  paid,  by  the 
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Campbell    intromissions  had  by  the  defenders  and  their  authors  with  the 

Scotland,    rents  of  the  subjects  adjudged. 
1794.  The  Lord  Ordinary  Dreghorn  reported  the  case,  and  the 

Court  ordered  a  hearing  in  presence  on  the  general  question, — 
"  How  far,  where  an  adjudication  is  liable  to  no  objection,  and 
the  debt  is  not  extinguished  by  intromissions  within  the  legal, 
a  decree  of  declarator  is  necessary  in  order  to  cut  off  the 
debtor's  right  of  reversion  1 " 

pJ^^SST  '^*  Pleaded  for  the  Pursuer. — The  question  at  issue  is,  Whe- 
ther the  mere  expiry  of  the  legal,  where  no  decree  of  declarator 
to  that  effect  has  ever  been  obtained  by  the  adjudger  or  those  in 
his  right,  is  a  bar  to  the  present  action  ?  It  is  admitted  that  the 
strict  letter  of  the  statute  1672  is  with  the  defender.  It  is  also 
admitted  that  the  writers  of  the  greatest  authority  upon  the  law 
of  Scotland  have  followed  the  strict  letter  of  the  statute,  and 
have  laid  it  down,  that  by  the  law  of  Scotland,  after  the  expiry 
of  the  legal,  the  estate  adjudged  becomes  the  absolute  and  the 
irredeemable  property  of  the  adjudger.  Notwithstanding  thase 
admissions,  it  is,  however,  maintained  that  there  is  no  rule 
known  in  the  law  of  Scotland  that  will  support  a  creditor 
adjudger  in  maintaining  that  the  day  after  the  legal  of  his 
adjudication  has  expired,  the  estate  of  his  debtor  becomes  his 
absolute  and  irredeemable  property.  The  defenders  are  bound 
to  point  out  some  decision  showing  that  full  effect  has  been 
given  to  the  expiry  of  the  legal.  The  defenders  are  also  bound 
to  explain  how  a  declarator  of  expiry  of  the  legal  came  to  be 
introduced  into  practice.  For  if  the  expiry  of  the  legal  was, 
per  sBy  an  ipso  jure  forfeiture  of  the  right  of  the  debtor,  a 
declarator  of  the  expiry  of  the  legal  was  a  superfluous  and 
expensive  form.  But  such  declarators  are  not  only  very  ancient 
in  the  practice  of  the  Court,  but  exist  at  the  present  day. 
They  must,  therefore,  have  arisen  from  the  change  of  circum- 
stances, whereby  the  expiry  of  the  legal  was  rendered  so  highly 
unfavourable  to  the  debtor. 

Apprisings  were  originally  sales  under  reversion,  in  which 
the  sheriff  of  the  shire  adjudged  to  the  creditor  a  parcel  of 
land  precisely  equal  to  the  sum  that  was  due  to  him,  an  inquest 
being  held  to  ascertain  how  much  land  was  equivalent  to  the 
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debt.     In  process  of  time,  however,  apprisings,  instead  of  being    Campbkll 
led  in  presence  of  the  sheriff  of  the  shire,  and  upon  the  ground    Scotland. 
of  the  lands,  and  before  a  jury  in  the  neighbourhood,  came  to      "mir 
be  led  in  the  presence  of  messengers,  as  sheriffs  in  that  part, 
in  the  Tolbooth  of  Edinburgh,  and  before  a  jury  of  Edinburgh 
citizens,  totally  unacquainted  with  the  value  of  the  estate  that 
was  to  be  apprised.    Apprisings  thus  came  to  be  attended  with 
very  different  effects  from  those  which  were  originally  intended. 
The  greatest  estates  came  to  be  apprised,  and  carried  off  for 
mere  trifles. 

In  the  case  of  Chambers  v.  Oliphant,  March  5,  1766,  it  was 
found  incumbent  on  an  adjudger  to  produce  the  grounds  of  his 
adjudication,  although  possession  had  followed  upon  it  for  more 
than  forty  years.  In  the  case  of  Caitchbon  v.  Fleming,  March 
7, 1 769,  the  plea  founded  on  the  expiry  of  the  legal  was  repelled, 
and  the  cause  was  then  turned  into  a  count  and  reckoning. 
These  and  other  cases  show  that  the  mere  expiry  of  the  legal 
does  not  vest  the  adjudger  with  an  absolute  right  of  property. 
As,  therefore,  no  decree  of  expiry  of  the  legal  was  obtained,  the 
adjudication  led  by  Gibb,  even  if  it  had  been  properly  and 
legally  deduced,  is  no  bar  to  the  present  action. 

Pleaded  tor  the  Defender. — Three  important  circumstances  akoumbnt  wa 
require  to  be  attended  to  in  considering  the  present  question. 
First  J  The  legal  of  the  adjudication  obtained  by  Gibb  in  1757 
expired  as  far  back  as  1767.  Second^  The  subjects  so  adjudged 
by  Gibb  were  publicly  sold  by  him  to  onerous  purchasers,  from 
whom  they  were  again  adjudged  by  the  present  defender,  and 
the  legal  of  their  adjudication,  which  was  obtained  in  1 780, 
also  expired  in  1 790.  Thirdy  Neither  of  these  two  adjudica- 
tions carried  off  a  subject  greater,  but,  on  the  contrary,  one 
inferior  in  value  to  the  amount  of  the  debts  for  which  they 
severally  proceeded. 

By  the  Statute  Law  of  Scotland,  it  is  clearly  established,  that 
after  the  lapse  of  the  legal  reversion,  the  right  to  the  lands 
adjudged  is  carried  irredeemably  to  the  adjudger.  From  that 
period  he  possesses,  not  as  creditor  in  a  debt,  but  as  proprietor 
of  the  subjects  adjudged.  Originally  an  apprising  was  a  judi- 
cial sale,  entitling  the  creditor  to  the  property  of  the  land  for 
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CAMPBttL  satisfaction  of  the  sum  due  to  him.  By  the  Act  1649,  cap.  36, 
SooTLAWD.  the  faculty  competent  to  the  debtor  of  redeeming  the  lands  with- 
1794.  in  seven  years  was  first  introduced.  By  the  Act  1661,  cap.  62, 
the  legal  reversion  was  extended  to  ten  years ;  and  this  was 
confirmed  by  the  Act  1672,  with  regard  to  general  adjudica- 
tions, which  came  in  place  of  the  former  apprisings.  All  these 
difierent  Acts  of  Parliament  declare,  that  unless  the  lands  be 
redeemed  within  the  specified  time,  they  shall  remain  heritably 
and  irredeemably  with  the  creditor. 

These  express  enactments  of  the  legislature  have  suffered  an 
exception  with  regard  to  co-adjudgers.  With  regard  to  them,  it 
is  now  established,  that  the  expiry  of  the  legal  has  no  effect, 
and  does  not  exclude  them  from  their  pari  passu  preference. 
So  strongly  rooted  was  the  idea  of  the  right  of  reversion  being 
limited  to  the  terms  of  years  specified  in  the  Statute,  that  it 
was  long  questioned  whether  even  a  co-adjudger  could  have  a 
power  to  open  the  expired  legal  against  the  singular  suc- 
cessor of  the  first  effectual  appriser.  The  doctrine  of  admit- 
ting the  co-adjudger,  even  after  expiry  of  the  legal,  was  not 
established  till  the  noted  case  of  Barclay  of  Towie,  decided 
June  23,  1720. 

There  is  evidently,  however,  a  wide  difference  between  the 
case  of  a  co-adjudger  within  year  and  day,  and  that  of  the  re- 
verser  or  his  singular  successor.  In  the  former  case,  the  adjudi- 
cation resolves  into  a  simple  security,  as  if  the  legal  were  not 
expired,  whereas,  in  the  latter  it  is  an  irredeemable  right  of 
property.  At  the  same  time,  it  is  not  disputed  that  even  in  a 
question  with  the  reverser,  there  may  occur  circumstances 
which  will  entitle  him  to  insist  against  the  adjudger,  notwith- 
standing the  expiry  of  the  legal.  Originally,  apprisings  were 
meant  to  be  a  judicial  sale  or  transference  of  a  part  of  the 
debtor's  lands,  precisely  equal  to  the  amount  of  the  debt  due  to 
the  creditor.  The  abuse,  however,  crept  in  of  apprising  to  the 
creditor  the  whole  lands  of  the  debtor,  however  inconsiderable 
the  extent  of  the  debt  might  be.  This  practice  was  endeavoured 
to  be  corrected  by  Statutes,  but  notwithstanding,  general  ad- 
judications still  prevailed. 

In  consequence  of  large  estates  being  adjudged  for  debts  of 
very  inferior  amount,  it  necessarily  came  to  appear  unjust  that 
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Upon  expiry  of  the  legal,  a  creditor  should  obtain  so  undue    CAMPBtu, 
advantage  as  to  acquire  the  property  of  an  estate  far  exceeding    Scotland. 
I        the  amouDt  of  debt.     In  this  view,  it  was  held  equitable^  that      ImT 
evea  after  expiry  of  the  legal,  any  just  ground  should  be  laid 
hold  of  for  entitling  the  reverser  to  redeem  the  Lmds.     For 
this  purpose,  any  gross  error,  or  want  of  formality  in  the  adjudi- 
cation, has  been  admitted  as  a  ground  for  opening  the  legaL 
Wliere  also  an  exorbitant   advantage   appears  to  have  been 
taken,  and  the  value  of  the  estate  appears  to  have  greatly  ex- 
ceeded the  amount  of  the  debt,  the  Court  has  from  equity  ad- 
mitted this  to  be  a  just  cause  for  opening  the  expired  legal  in 
favour  of  the  reverser.     It  would,  however,  be  unjust  to  allow 
the  legal  to  be  opened  at  a  great  distance  of  time  after  the  sub- 
jects have  come  into  the  possession  of  onerous  purchasers,  when 
the  amount  of  debt  on  which  the  adjudication  proceeded  was 
much  greater  than  the  value  of  the  subject  adjudged,  and  where 
no  just  defect  or  iuformahty  is  alleged  to  exist  in  the  adjudica- 
tion  itself. 

The  Lords  found — "  That  the  legal  does  not  expire  ipso  facto,  jJ'^-^V-'^, 
and  remitted  to  the  Lord  Ordinary  to  hear  parties  farther  on 
special  objections." 

Lord  Justice-Clekk   Braxfield  observed, — "  The  object  ,_<^p^»''^'*«;, 

*  •^         MS.  Notes,  El- 

of  the  Statute  1681,  cap.   17,  was  to  adjust  matters  among  phinstonk's 
creditors  themselves,  not  with  the  debtor.     Before  that  statute 
there  were  no  judicial  sales,  but  creditors  must  adjudge  from 
debtor,  and  then  divide  the  lands  rateably  among  themselves,  ac- 
cording to  their  debts.  This  was  very  diflBcult  and  troublesome ; 
therefore  that  statute  authorizes  a  sale  of  the  debtor's  lands,  in 
order  to  reduce  them  into  money,  which  could  be  easily  divided 
among  the  creditors.     When  I  consider  the  whole  of  the  law 
of  Scotland  as  to  adjudications,  I  think  it  was  the  intention 
of  the  law,  that  by  the  adjudication,  the  property  of  the  land 
was  to  be  vested  in  the  adjudger,  without  the  necessity  of  a 
decree  of  declarator  of  expiry  of  legal.    In  1592,  an  Act  of 
Sederunt  passed,  declaring  that  conventional  irritancies  were  to 
be  strictly  interpreted,  and  this  gave  rise  to  all  our  writers  on 
the    law  distinguishing  between  legal   and  conventional  irri- 
tancies.    I  have  no  doubt  that  many  estates  in  Scotland  have 
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Campbill    been  carried   oflF  by  expired  legals   without  any  declarator. 

SooTLiim>.    This  is  agreeable  to  what  has   been  said,  that  by  the  strict 
1794.       principles  of  the  law,  the  right  of  property  vested  ipso  jure 
by  the  apprising  or  adjudication  in  the  creditor,  without  any 
declarator. 

"  But  though  such  was  the  law,  that  will  not  determine  this 
case,  which  must  be  decided  according  to  the  law  as  now  modi- 
fied by  a  long  train  of  decisions  of  this  Court.  In  cases  of  con- 
ventional irritancies,  it  has  for  many  years,  notwithstanding  the 
Act  of  Sederunt  1592,  been  the  practice  of  the  Court,  not  to 
give  eflFect  to  conventional  irritancies  without  declarator.  In 
questions  on  tacks,  wadsetts,  entails,  &c.,  irritancies  have  long 
been  allowed  to  be  purged,  the  Court  thereby,  much  to  its  hon- 
our, modifying  the  rigour  of  the  law.  In  the  case  of  Hamilton 
of  Raploch,  the  Court  proceeded  on  these  equitable  principles, 
which  were  there  fully  considered,  and  held  that  penal  irritan- 
cies did  not  ipso  jure  take  place,  but  required  a  declarator.  In 
like  manner,  in  questions  where  a  superior  attempts  to  carry  off 
his  vassal's  property  ob  nan  solutum  canoneniy  and  in  all  such 
cases,  the  Court  has,  by  long  practice,  estabUshed  that  it  re- 
quires a  declarator,  and  that  the  irritancy  may  be  purged. 

"  On  the  same  principles,  an  adjudger,  after  the  lapse  of  ten 
years,  must  call  his  debtor  in  a  declarator,  either  to  pay  the 
debt  in  the  adjudication,  or  see  the  lands  decerned  to  be  the 
property  of  the  adjudger  in  all  time  coming ;  I  therefore  think  a 
declarator  is  necessary." 

Lord  Eskgrove  observed, — "  The  diligence  of  adjudication 
is  of  importance  in  our  law,  and  I  should  be  sorry  to  do  any- 
thing to  injure  the  rights  thereby  established ;  but,  on  the  other 
hand,  we  must  not  allow  debtors  to  be  oppressed  by  their  credi- 
tors. There  is  no  doubt  that  apprisings  and  adjudications,  by 
their  original  nature,  gave  a  right  of  property  without  decla- 
rator ;  but  I  see  that,  without  statute,  being  corrected  by  prac- 
tice, to  restrain  the  injustice  that  resulted  from  such  a  law.  and, 
in  some  degree,  the  legislature  has  aided  this  restriction  of  the  law. 
The  Act  1621  obliged  the  creditor  to  account  for  intromissions 
within  the  legal.  Then  came  the  Act  1661.  It  has  been  well 
explained  by  the  Justice-Clerk,  that  even  in  cases  of  conven- 
tional irritancies,  where  by  agreement  of  parties  it  is  covenanted 
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that  the  right  should  ipso  jure  vest  without  declarator,  yet  now  Campbkll 
by  practice  it  is  allowed  to  purge  the  irritancy.  We  must,  there-  Scotland. 
fore,  in  the  case  of  adjudication,  hold,  that  before  declarator,  the  1794. 
right  of  property  does  not  now  vest  in  the  adjudger.  For  a  cen- 
tury past,  we  will  not  find  an  instance  where  an  estate  was  car- 
ried oflFby  an  adjudication  without  declarator,  though  prior  to 
the  Statute  1661,  we  may  find  many  such  instances.  It  has  in 
this  case  been  pleaded,  that  when  a  declarator  of  expiry  of  legal 
is  raised,  the  creditor-adjudger  is  not  bound  to  accept  of  pay- 
ment of  his  debt,  though  it  should  be  oflFered  by  the  debtor,  but 
may  insist  to  have  the  lands  adjudged  declared  to  belong  to  him. 
I  deny  that  to  be  the  case  as  the  law  now  stands.  It  would  be 
a  reproach  on  the  law  of  the  country,  and  contrary  to  justice  if 
it  were  so.  If  such  was  the  law,  there  should  be  no  declarator  ; 
but  I  am  clear  that  when  a  declarator  is  brought,  and  the  debtor 
offers  to  pay,  the  creditor  is  bound  to  receive  payment,  and  de- 
part firom  his  adjudication.  In  the  case  of  Crichton,  we  deter- 
mined, that  without  a  declarator  an  adjudication  did  not  vest  the 
property  in  the  adjudger." 

Lord  President  Campbell  observed, — "  I  always  consider  ms.  Notee, 
it  as  desirable  that  in  questions  of  law,  as  little  as  possible  should  s^ionPa^n 
be  left  to  the  discretion  of  the  Judge.  The  law  should  be  fixed ; 
and  I  hope  the  Court  are  now  to  give  a  decision,  never  to  be 
altered,  fixing  this  point — That  the  legal  of  an  adjudication 
being  expired  does  not,  without  a  decree  of  declarator,  or  the 
express  act  and  consent  of  the  parties,  vest  the  right  of  property 
in  the  creditor,  but  that,  like  all  other  penal  irritancies,  it  must 
be  declared.  If  the  debt  were  large  and  the  estate  small,  could 
a  creditor-adjudger  be  compelled  to  accept  of  the  lands  ad- 
judged in  payment  of  the  debt  %  I  think  he  coidd  not  be 
obliged  to  accept  of  a  small  estate  in  solutum  of  a  debt  above  its 
value.  If  so,  why  allow  a  creditor  to  carry  off  a  large  estate 
for  a  small  debt  much  imder  the  value  of  the  lands  adjudged  1 

'^  Nothing  short  of  an  express  Act  of  Parliament  saying,  that, 
after  ten  years,  Courts  of  Law  are  not  to  be  at  liberty  to  enter 
at  all  upon  an  investigation  of  an  adjudication,  and  that,  after 
that  period,  every  inquiry  is  to  be  barred,  ought  to  prevent  the 
Court  from  considering  the  justice  of  the  case.  I  can  find  no 
such  law.     None  such  exists  ;   and,  therefore,  I  must  be   of 

L 
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Campbell    opinion  that  a  declarator  is  necessary,  and  that  even  after  de- 
ScoTLAKD.    cree  of  declarator  in  absence,  it  is  competent  to  inquire  into 
1794.        the  merits.     It  is  a  mere  legal  irritancy.     The  debtors  may  be 
abroad,  and  know  nothing  of  the  proceedings.     In  case  of  feu- 
rights,  tacks,  &c.,  the  practice  of  the  Court  now  constantly  al- 
lows the  irritancy  to  be  purged.    We  are  here  called  upon  to  do 
the  yery  reverse.     I  cannot  go  into  that  idea.     In  the  case  of 
Finlayson  v.  Clayton,  June  1761,  the  Court  would  not  allow  the 
conventional  irritancy  to  be  purged,  on  account  of  some  strong 
words  in  the  clause,  declaring  it  should  not  be  purgeable.    Al- 
though it  was  there  a  conventional  irritancy,  which  is  always 
attended  with  more  difficulty  than  legal  irritancies,  the  decision 
was  not  at  the  time  in  general  approved  of.    The  case  here  is  a 
legal  irritancy^  and,  therefore,  on  this  point  I  am  for  laying 
down  this  broad  and  general  rule,  that  the  property  of  lands  is 
not  ipso  jure  vested  in  an  adjudger  by  the  lapse  of  ten  years,  but 
that  something  more  is  required.'' 
si^iiay  CMnp.      ^°  *^®  Sossiou  Papers  in  the  case.  Lord  Presidbnt  Camp- 
mvb  sesaioQ     BELL  has  written, — "  Apprisings  and  adjudications  have  at  dif- 
ferent times  changed  their  nature,  and  become  different  as  to 
their  legal  effects.     Whatever  may  have  been  the  case  of  the 
old  apprising,  or  of  the  modern  special  adjudication,  it  is  clear 
that  the  general  adjudication  now  in  use  is  not  a  sale  under 
reversion,  but  a  mere  pignus  prcBtoriumy  and  to  convert  it  into 
an  absolute  right  of  property,  by  the  mere  lapse  of  ten  years, 
would  be  a  strong  and  very  unjust  operation  of  the  law,  not 
agreeable  to  the  analogy  of  law  in  any  other  instance.     To  say 
that  it  is  not  a  penal  irritancy,  but  an  eventual  transfer,  and 
that  the  legal  reversion  was  a  privilege  to  the  debtor  limited 
to  a  time,  and  given  under  a  condition  which  ought  not  to  be 
extended,  is  a  mere  play  upon  words ;  for  in  real  substance  the 
effect  is  this, — that  an  estate,  however  large,  belonging  to  the 
debtor,  is  by  a  certain  form  of  attachment  made  over  to  the 
creditor  for  a  debt,  however  small ;  or,  in  other  words,  from  a 
pledge  becomes  a  right  of  property  by  a  legal  foreclosure  of  the 
term,  which  unquestionably  is  penal.   It  would  perhaps  be  some 
alleviation  if,  vice  versa^  the  creditor  for  a  debt,  however  large, 
were  obliged,  at  the  expiry  of  the  term,  to  be  content  with  the 
estate,  however  small,  in  solutum  of  his  debt ;  but  it  is  admitted 
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on  all  hands  that  he  may  repudiate  the  estate,  and  require  his    Campbell 

payment.  Scotland. 

"A  general  adjudication  being  in  truth  no  more  than  a  security  TioT 
for  debt,  it  ought  never  to  have  any  stronger  eflFect.  If  it  is  not 
followed  out  in  any  shape  within  forty  years,  it  is  cut  off  by 
negative  prescription,  which  is  clear  proof  that  it  is  not  a  right 
of  property ;  and  although  followed  by  possession,  it  does  not 
become  a  right  of  property  even  by  the  positive  prescription, 
although  it  is  true  that  a  charter  and  sasine,  the  warrant  of 
which  was  an  adjudication,  is  a  good  prescriptive  title,  because, 
after  forty  years'  possession,  it  is  enough  to  produce  charter  and 
sasine,  and  to  prove  forty  years*  possession. 

"  In  other  cases  of  security  for  debt,  no  such  thing  as  an 
ipso  jure  foreclosure  takes  place.  The  pactum  legis  commisso^ 
ricB  was  reprobated  in  the  civil  law,  and  is  not  much  favoured 
with  us.  It  certainly  would  not  operate  without  declarator, 
and  without  giving  an  opportunity  of  purging.  Yet  conven- 
tional irritancies  are  more  easily  enforced  than  mere  legal  ones. 
At  least  this  is  the  case  with  regard  to  feu-rights  and  tacks. 
If  a  conventional  foreclosure  could  not  operate  ipso  jure^  it 
would  be  singular  if  a  mere  legal  one  could.  If  a  conventional 
irritancy  may  be  purged,  as  in  the  case  of  wadsets,  which  are  a 
voluntary  pledge,  it  would  be  strange  if  it  were  otherwise  in  the 
case  of  adjudications,  which  are  a,piffnus  prcetorium  forced  upon 
the  debtor  by  the  act  of  the  law,  and  of  which  he  may  even  be 
ignorant. 

"  In  practice,  no  conveyancer  has  ever  rested  upon  the  expired 
legal  as  a  good  title,  without  the  positive  prescription  upon 
charter  and  sasine ;  and  it  is  a  point  that  has  seldom  been  con* 
tested.  Even  Lord  Stair  treats  of  adjudications  as  mere  pig- 
nora  prcBtoria :  and  since  the  introduction  of  judicial  sales,  the 
facility  of  procuring  credit,  &c.,  it  would  be  unjustifiable  in  any 
other  light.'' 
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XL— STEWART  v.  LINDSAY. 


Nov.  28, 1811.  In  1777,  John  M*Ritchie  having  obtained  decree  cognitionis 
Narrative,  causa  against  the  son  of  his  deceased  debtor,  who  renounced  to 
be  heir,  led  an  adjudication  contra  kereditateni  jacentem.  The 
debt  in  respect  of  which  the  adjudication  was  led  was  £135, 
and  was  more  than  the  value  of  the  subject  adjudged.  In 
1 778,  the  adjudger  obtained  a  charter  of  adjudication  from  the 
superior,  and  in  1780  he  sold  the  adjudication  and  the  tene- 
ment adjudged  to  Mr.  John  Murray  for  £104.  In  1785,  Mur- 
ray, after  making  considerable  repairs  on  the  subjects,  sold  them 
to  the  defender  for  £131.  In  1794,  the  defender  was  infeft 
in  the  tenement  adjudged,  in  virtue  of  the  precept  of  sasine 
contained  in  the  charter  of  adjudication  obtained  by  the  ad- 
judger in  1778,  and  his  sasine  was  regularly  recorded. 

When  the  defender  made  his  purchase  in  1785,  the  subject 
consisted  only  of  an  old  dwelling-house.  Soon  after  his  pur- 
chase he  rebuilt  the  dwelling-house,  making  it  a  house  of  two 
storeys,  instead  of  one  as  formerly.  The  expense  laid  out  by 
him  in  improvements  amounted  to  £171. 

In  1805,  the  Duke  of  Athole  having  resolved  to  build  a  bridge 
across  the  river  Tay  at  Dunkeld,  the  engineer  fixed  on  the  de- 
fender's tenement  for  the  north  abutment  of  the  bridge,  and  for 
the  road  leading  to  and  from  it  at  the  north  end.  It  became, 
therefore,  necessary  to  demolish  the  whole  tenement,  and  to  lay 
waste  the  small  piece  of  garden  ground  belonging  to  the  de- 
fender. In  order  to  accomplish  the  erection  of  the  bridge,  the 
Duke  agreed  to  give  the  defender  £525  sterling,  a  price  consi- 
derably higher  than  the  real  value  of  the  property  even  as  im- 
proved and  enlarged. 

In  1807,  the  pursuer,  as  the  heir  to  his  grandfather,  who  was 
the  debtor  of  the  adjudger,  instituted  against  the  defender  an 
action  of  redemption,  declarator,  and  count  and  reckoning. 
The  defender's  first  plea  was,  that  an  adjudication  contra  here- 
ditatem  jacenteniy  obtained  on  the  renunciation  of  the  succession 
by  the  heir,  was  not  subject  to  redemption  at  all,  especially 
after  the  expiry  of  the  legal,  even  although  no  decree  of  expiry 
had  been  obtained. 
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On  advising  the  cause,  the  Court  were  of  opinion  that  this     Stewakt 
plea,  founded  on  the  distinction  between  an  adjudication  contra     liitd'sat. 
hereditatem  jacentem  on  the  renunciation  of  the  heir,  and  an       isn. 
ordinary  adjudication,  was  not  sufficient,  without  a  declarator  of 
the  expiry  of  the  legal,  to  foreclose  the  right  of  redemption.  Dec  7, 1809. 
The  Court,  therefore,  repelled  the  plea  stated  by  the  defender, 
on  the  ground  of  the  adjudication  proceeding  on  the  pursuer's 
fether's  renunciation  to  be  heir,  but  remitted  to  the  Lord  Ordi- 
nary to  receive  a  condescendence  from  the  pursuer  of  the  value 
of  the  subject  in  dispute  at  the  date  of  the  adjudication,  and 
of  the  debts  aflFecting  the  same,  and  to  proceed  accordingly. 

The  pursuer  afterwards  gave  in  a  minute  to  the  Lord  Ordi- 
nary, stating,  that  in  order  to  avoid  the  trouble  and  expense  of 
a  proof,  he  proposed  to  show  on  grounds  of  law,  that,  in  what- 
ever way  the  fact  stood  respecting  the  value  of  the  subject,  his 
action  of  redemption  and  declarator  was  well  founded.  In  con- 
sequence of  the  pursuer's  minute,  the  Lord  Ordinary  appointed  Feb.  12, 18I1. 
parties  to  prepare  Informations. 

Pleaded  fob  the  Pubsueb. — The  pursuer's  right  of  redemp-  aboumbittor 
tion  is  stiU  open,  independently  of  all  objections  to  the  regular- 
ity of  the  adjudication.  By  the  established  law  of  Scotland, 
the  reverser  in  an  adjudication  is  entitled  to  redeem  his  pro- 
perty at  any  time,  even  after  expiry  of  the  legal,  unless  the 
adjudger  can  show,  either  that  he  has  obtained  a  decree  of  de- 
clarator of  expiry  of  the  legal,  or  that  he  has  possessed  for  the 
period  of  forty  years  upon  his  adjudication  followed  by  infeft- 
ment.  This  is  the  established  law  of  Scotland,  independently 
of  the  comparative  values  of  the  subject  adjudged,  and  the  debt 
adjudged  for.  The  defender  does  not  pretend  that  a  decree  of 
expiry  of  the  legal  was  ever  obtained  by  him  or  his  authors. 
The  precise  question  at  issue,  therefore,  is.  Whether  the  defender 
can  plead  upon  his  adjudication  without  either  having  a  decree, 
declaring  the  expiry  of  the  legal  or  any  prescriptive  title  by  in- 
feftment,  or  whether,  on  the  other  hand,  the  pursuer  has  not  a 
right  to  redeem  by  making  payment  to  the  defender  of  such 
balance  as  can  be  shown  to  be  still  due  for  the  debt  adjudged  for. 

The  law  has  declared,  that  payment,  or  intromission  to  the 
extent  of  the  debt,  shall,  ipso  facto,  extinguish  the  adjudication. 
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swwART     It  is  easy  therefore  to  see  how  the  process  of  declarator  of  ex- 
LiHDBAY.     piry  of  the  legal  was  introduced  into  practice.     The  object  of 
1811.       the  process  was  not  merely  to  have  it  declared,  that  expiry  of  the 
legal  has  taken  place,  for  that  would  in  every  case  be  sufficiently 
proved  by  the  decree  of  adjudication  itself-     The  object  of  the 
process  was  also  to  have  it  ascertained  that  the  legal  had  ex- 
pired, without  the  adjudication  being  extinguished  by  payment 
or  intromission.     The  subsumption  of  a  declarator  of  the  expiry 
of  the  legal  accordingly  sets  forth,   That  the  pursuer  was 
neither  satisfied  of  the   sums  contained  in  the  adjudication 
within  the  years  of  the  legal  by  payment  thereof,  nor  by  his 
possession  of  the  lands  and  intromissions  with  the  rents  thereof, 
nor  in  any  other  way.     The  conclusion  of  the  declarator  is, 
That  it  should  be  found  and  declared  that  the  pursuer  was  not 
satisfied,  nor  paid  the  foresaid  sums  by  his  possession  of  the 
said  lands,  or  by  his  intromissions  of  the  rents  thereof,  nor  in 
any  other  way  within  the  years  of  the  legal ;  that  the  legal 
reversion  competent  by  law  to  the  defender  was  now  expired ; 
that  the  said  lands,  ever  since  the  expiry  of  the  legal,  have  be- 
come irredeemable,  and  that  the  same  shall  now  and  in  all 
time  coming,  pertain  and  belong  to  the  pursuer  and  his  fore- 
saids, as  their  own  proper  lands  and  heritages  heritably  and 
irredeemably. 

The  question  as  to  the  adjudication  being  or  not  being  extin- 
guished, cannot  be  assumed  one  way  or  other,  without  the 
sentence  of  a  competent  court,  proceeding  on  sufficient  data 
for  its  determination.  The  question  is, — Whether  an  heritable 
subject  shall  be  held  to  pertain  to  one  man  or  to  another; 
whether  to  the  original  owner  upon  the  footing  of  his  debt,  with 
which  it  was  burdened,  having  been  cleared  off  by  intromissions, 
or  to  his  creditor  upon  the  footing  of  its  not  having  been  so 
cleared  off?  In  order  to  instruct  the  fact,  the  pursuer  of  the 
declarator  supports  the  subsumption  of  his  libel,  by  a  statement 
of  his  intromissions  during  his  possession.  It  is  only  by  doing 
so  that  he  can  pretend  to  carry  off  his  debtor's  property,  for 
it  is  expressly  laid  down  by  positive  statutory  enactment,  that 
his  intromissions  to  the  extent  of  the  debt  shall  extinguish  the 
adjudication,  and  clear  the  subject  thereof  in  the  same  manner 
as  if  it  had  never  been  led. 
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The  doctrine  conteuded  for  by  the  pursuer  is  founded  not     stewabt 
only  on  principles  of  law,  but  on  very  obvious  rules  of  reason     linmat. 
and  equity.     An  adjudger  can  never  have  any  serious  ground      IsuT 
to  complain,  when  he  is  called  on  to  relinquish  the  adjudged 
subjects,  for  he  is  only  called  on  to  do  so  on  receiving  payment 
of  all  that  is  due  to  him.     If  he  prefers  the  adjudged  subject 
to  payment  of  his  debt,  he  is  unquestionably  aiming  at  an  un- 
due advantage  over  his  debtor.     He  aims  at  nothing  less  than 
carrying  off  a  man's  property  without  showing  any  valuable 
consideration  for  it.     This  is  the  more  unjust  when  it  is  con- 
sidered that  he  would  thus  foreclose  redemption  by  the  debtor, 
while  he  himself  retains  by  law  all  the  rights  and  privileges  of 
a  creditor. 

The  question  too  must  be  held  as  fixed  by  the  cases  of 
Campbell  v,  Scotland,  and  Landale  v.  Carmichael,  both  decided 
in  1794,  by  Young  v.  Thomson  in  1799,  by  M'Lellan  v.  M'Cree 
in  1806,  and  by  Ormiston  v.  Hill  in  1809.  All  these  oases  were 
decided  upon  the  principle  that  an  adjudger  could  never  plead 
a  title  of  property,  but  must  admit  the  debtor's  right  of  redemp- 
tion, unless  he  could  defend  himself  either  by  a  prescriptive 
title  of  infeftment,  clothed  with  forty  years'  possession,  or  by 
an  unexceptionable  decree  of  declarator  of  expiry  of  the  legal 
obtained  catisa  cognita. 

Pleaded  fob  the  Defendeb. — By  the  statute  law  of  Scot-  argumwit  por 
land,  an  apprising,  or  an  adjudication,  immediately  on  the  ex-  ^'**'*^"^- 
piryof  the  legal,  transferred  the  i^vo^ertj  ipso  jure  to  the  adjudger, 
without  either  a  declarator  of  the  expiry  of  the  legal  or  posses- 
sion for  forty  years.  The  Act  1661,  cap.  62,  expressly  provides 
that  the  creditor's  right,  by  virtue  of  the  said  comprisings,  be 
no  ways  prejudged  after  the  expiry  of  the  same,  and  that  the 
whole  lands  and  others,  both  such  as  shall  be  possessed  by  the 
debtor,  and  the  remanent  of  the  lands  and  others  contained  in 
the  said  comprisings,  shall  pertain  to  the  creditor  irredeemably. 
No  language  can  be  more  positive  or  precise  with  regard  to 
the  point  now  in  question. 

Relief  was  gradually  obtained  against  the  operations  of  this 
strict  rule  of  law,  but  it  proceeded  entirely  on  considerations 
of  equity.    There  is  no  room,  however,  for  the  interposition  of 
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stjswaiit     equity  in  cases  like  the  present,  where  no  iniquity  of  any  kind 
Lindsay.     WES  Committed  against  the  debtor,  but  where  the  only  sufferer 
"iiiT"      was  the  creditor,  who  got  nothing  in  payment  of  his  debt,  ex- 
cept a  subject,  the  value  of  which  at  the  time  was  far  below  the 
amount  of  the  debt. 

The  Court  felt  the  necessity  of  exercising  its  equitable  powers 
as  far  as  it  was  possible,  in  order  to  correct  the  severity  of  the 
strict  rule  of  law.  For  this  purpose  they  scrutinized  general 
adjudications  with  the  utmost  rigour,  in  order  to  discover  how 
far  they  were  regular  in  point  of  form,  or  exposed  to  objections 
in  substantial  justice,  as  containing  a  pluris  petitio.  If  it 
appeared  that  an  adjudication  was  hable  to  no  objection  in 
point  of  form  or  substance,  the  Coiuli  were  under  the  necessity 
of  giving  it  effect,  according  to  the  established  principle  of 
law.  If,  again,  the  adjudication  was  objectionable  in  point  of 
form  or  in  substance,  the  Court  held  that  the  adjudication  was 
in  strict  law  void  and  null,  but  in  equity  it  was  sustained  to 
the  extent  of  the  true  and  just  interest  of  the  creditor.  This 
was  the  principle  of  decision  in  the  case  of  irregular  and  defec- 
tive adjudications,  which  were  null  in  strict  law.  Where,  how- 
ever, the  adjudication  was  in  every  respect  regular  and  unex- 
ceptionable, there  was  no  principle  of  law  by  which  it  could  be 
reduced  to  a  security  after  the  expiry  of  the  legal,  at  which 
period  it  became  an  irredeemable  right  of  property.  Where 
too  the  adjudication  was  led  for  debts,  exceeding  at  the  time 
the  value  of  the  subject  adjudged,  there  could  not  exist  even  a 
principle  of  equity  for  restricting  it  to  a  security.  It  could 
never  be  challenged  in  equity,  where  it  was  clear  that  no 
iniquity  or  penal  consequence  had  ever  taken  place. 

The  reasoning  of  the  Judges  in  the  case  of  Campbell  v. 
Scotland,  as  appears  from  the  report  of  what  passed  on  the 
Bench,  favours  the  principles  for  which  the  defender  con- 
tends. That  reasoning  proceeds  on  the  idea,  that  the  ad- 
judger,  by  getting  a  large  estate  for  a  comparatively  small 
debt,  obtains  an  undue  and  unconscientious  advantage  over  the 
reverser.  In  deciding  the  case  of  Campbell  v.  Scotland,  the 
Court  evidently  proceeded  on  the  idea,  that  the  adjudger  had 
obtained  an  undue  advantage  over  the  reverser,  and  that  there- 
fore the  expiry  of  the  legal  was  a  penal  irritancy,  against  which 
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the  equity  of  the  Court  ought  to  interpose  and  a£ford  relief.     Stswabt 
That  this  was  the  ground  in  which  the  Court  proceeded,  is     likdbay. 
rendered  more  clear  from  the  report  of  the  case  by  Mr.  Robert      "isiT 
Bell,  who  has  preserved  the  opinions  of  the  Judges.    The  deci- 
sion in  the  case  of  Campbell  v.  Scotland,  therefore,  is  by  no  means 
an  authority  in  point  in  the  present  case.     There  can  be  no 
room  or  occasion  for  the  interposition  of  equity  in  the  present 
case.     No  iniquity  was  ever  committed,  and  no  penal  conse- 
quence  ever  took    place.      On    the  contrary,    the    creditor 
adjudger  got  a  subject  of  far  less  value  than  his  debt  at  the 
time  of  his  adjudication,  as  well  as  at  the  expiry  of  the  legal. 

The  Lords  "Repelled  the  defences,  and  found,   that  tl^^N^^Srisii 
defender  was  bound  to  account  with  the  pursuer  for  his  intro- 
missions with  the  subjects  in  question." 

LoKD  Mbadowbank  observed, — "  I  consider  the  decision  in  Opduohb. 
the  case  of  Campbell  as  a  great  innovation,  and  I  am  sorry  to  Lord  President 
see  it  met  with  any  countenance  from  the  Judge  who  led  the  g^J^'*  ^^^ 
case  of  Caibnpibld,  which  appears  to  be  the  solid  law  of  Scot- 
land. I  doubt  the  propriety  of  applying  the  necessity  of  a  de- 
clarator of  all  penal  irritancies  to  the  case  of  adjudications. 
The  indulgence  of  law  was  in  favour  of  the  debtor.  Apprisings 
and  adjudications  were  sales  under  reversion.  The  whole  po- 
licy of  the  law  of  Scotland  is  against  requiring  declarators.  Its 
object  is  to  secure  property.  By  the  case  of  Campbell,  pro- 
perty may  be  held  for  ages,  and  taken  back.  See  the  case  by 
First  Division  giving  eflFect  to  Campbell's  case,  after  a  period  ot 
forty-nine  years.  Campbell's  case  ought  to  have  been  followed 
by  a  declaratory  act  of  sederunt,  to  secure  the  public.  It  is  but 
one  decision,  and  I  wish  to  hear  if  you  are  also  disposed  to  fol- 
low it,  as  the  other  Division  have  done  in  the  case  of  Obmiston. 
This  is  by  far  the  most  important  case  that  has  been  before  us 
since  I  sat  here.  Equity  required  that  a  state  of  debt,  at  expiry 
of  the  ten  years,  should  have  been  ascertained  if  due,  otherwise 
words  of  Act  are  precise,  as  vigilantibtis  non  dormientibusjura  sub- 
veniunt.  The  pursuer  here  may  refuse  to  ratify  the  changes  and 
may  even  pull  down  the  bridge  of  Dunkeld.  I  have,  in  general, 
been  clear  to  follow  a  solemn  decision.  But  in  so  doing  we  may 
shake  the  great  rule  of  the  law  of  Scotland,  that  property  is  to 
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Stkwabt     be  secured  against  latent  challenges.     I  have  vibrated  between 

lutobay.     the  two,  but  on  the  whole  I  am  for  recurring  to  the  soUd  foun- 

1811        dations  of  the  law  before  the  case  of  Campbell,  and  am  led  to 

this  by  the  logical  conclusion  drawn  by  the  late  President  from 

the  case  of  Campbell/' 

Lord  Robertson  observed, — "  I  have  listened  with  deference 
to  the  last  opinion,  but,  after  all,  I  have  come  to  a  different 
conclusion.  That  able  argument  was  applicable  to  the  law  be- 
fore the  case  of  Camfbell.  But  we  must  be  bound  by  it  and 
the  subsequent  cases.  It  was  solidly  decided  on  a  hearing  tx) 
settle  the  point  in  all  time  coming." 

Lord  Craig ie  observed, — "  The  case  of  Campbell  appears 
to  me  not  only  just  but  expedient,  although  no  friend  to  inno- 
vations. Relief  was  properly  given,  in  consequence  of  a  change 
in  the  former  state  of  the  law.  An  adjudication  had  been 
reduced  to  a  security,  and  the  declarator  of  expiry  of  the  legal 
was  a  requisite  consequence."' 

"  Lord  Justice-Clerk  Boyle  and  Lord  Glenlee  concurred." 
MS.  Notes.  In  his  Note-Book,  Lord  Justice-Clerk  Boyle  has  written,— 

Boyie^^^NitT'  **  ^^  Considering  whole  case,  it  seems  to  me  that  the  decision 
^ook.  jjj  |.jjg  ^j3gg  q£  Campbell  v.  Scotland,  which  was  very  so- 

lemnly argued,  is  fatal  to  the  defender's  present  plea.  It  seems 
quite  unnecessary  now  to  go  back  on  the  ancient  state  of  the 
law,  which  even  long  before  the  case  of  Campbell  v.  Scotland 
had  been  greatly  mitigated,  as  that  case  must  now  be  held  con- 
clusive on  the  point — ^that  a  declarator  of  expiry  of  the  legal  is 
absolutely  indispensable. 

"  From  observations  on  the  Bench,  it  does  not  seem  that  the 
case  of  Caimfield  was  then  considered  as  quite  well  decided, 
and  at  any  rate  it  was  stated  as  going  on  specialties ;  and  no 
such  distinction  as  that  now  contended  for  by  the  defender, 
seems  to  have  been  made  by  the  Court  in  the  case  of  Campbell, 
though  certainly  Mr.  Bell's  account  of  the  opinion  of  the  Jus- 
tice-Clerk tends  to  show  he  held  similar  views  to  those  in  case 
of  Cairnfield.  The  report  of  that  case  of  Campbell  states, — 
*  That  George  Gibb  adjudged  a  tenement  of  houses  for  a  debt 
nearly  equal  to  their  value.'  The  general  question,  however, 
was  determined. 

''  It  seems  to  me  of  importance  to  adhere  to  this  general  rule, 
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that  nothing  but  a  decree  of  expiry  of  the  legal  can  avail,  un- 
less inhere  possession  has  continued  for  forty  years  after  the  ten. 
I  incline,  therefore,  to  this  view  of  the  case,  and  on  this  prin- 
ciple our  brethren  in  the  First  Division  have  acted  in  1809, 
which  strongly  confirms  my  opinion,  as  it  makes  two  decisions 
at  least/' 


Stewart 

LiMDSAT. 

1811. 


1.  In  the  case  of  Livingstone 
f.  GooDLET,  February  22,  1704, 
the  pursuer  sued  for  maills  and 
duties  on  a  comprising  of  the  lands 
ofGairdoch.    The  defender  com- 
peared, and  craved  to  be  preferred, 
as  having  apprised  those  lands  long 
before ;  and  in  respect  that  the  le- 
gal was  expired,  he  claimed  to  be 
proprietor  of  the  lands,  the  pur- 
suer not  having  apprised  within 
year  and  day  of  his  adjudication, 
and  not  haying  used  an  order  of 
redemption  inrithin  the  legal.     The 
pursuer  plbabed.  That  the  lands 
apprised  were  ten  times  above  the 
value  of  the  sums  apprised  for,  and 
that  it  was  hard  to  carry  away  a 
great  estate  for  a  small  sum,  and 
by  an  odious  expiration  to  ruin 
debtors,  and  to  exclude  all  other 
lawful  creditors.     It  was  farther 
pleaded,  that  all  that  was  intended 
was  to  prevent  an  exorbitant  unjust 
advantage,  and  that  the  pursuer 
would  therefore  pay  the  defender 
his  whole  principal  sum,  annual- 
rents,  penalties,  and  accumulations, 
with  the  interest  thereof  since  the 
disbursing,  and  all  expense  he  could 
crave,  as  no  more  was  wished,  but 
to  get  access  as  a  posterior  credi- 
tor, to  the  remanent  part  of  the 
debtor's  estate,  after  the  prior  cre- 
ditor was  satisfied,  cum  ofnni  causa. 


2.  The  defender  pleaded, — 
Though  a  comprising  be  led  for 
never  so  small  a  sum,  if  within 
the  legal  it  be  not  wholly  paid, 
but  some  part  of  it  be  still  resting, 
thei*e  is  no  remedy.  It  carries  the 
property,  if  the  defender  be  not 
within  year  and  day,  to  come  in 

*pari  passu  with  it ;  or  if  he  has 
neglected  to  use  an  order  of  re- 
demption within  the  legal,  to  stop 
its  running.  If  the  defender  can- 
not subsume  and  prove  that  the 
pursuer  is  satisfied  by  intromis- 
sion, or  otherwise,  within  the  legal, 
then,  if  there  was  never  so  small 
a  part  of  it  resting,  that  carries  the 
property  of  the  whole  lands  ap- 
prised, obpcenam  negligentiasj  what- 
ever the  disproportion  be  betwixt 
the  sum  and  lands.  Upon  this 
bottom  of  expired  comprisings, 
stands  the  security  of  most  of  the 
estates  of  Scotland,  which,  like  a 
comer-stone,  is  non  tangendum  non 
movendum, 

3.  The  Court  found,—"  That  as 
to  the  advantage  taken  of  carrying 
away  the  estate  by  an  apprising 
for  a  small  sum,  it  was  not  in  their 
power  to  remedy.  They  had  in- 
deed in  such  odious  cases  modified 
exorbitant  penalties,  to  hinder  es- 
tates fi:om  being  swallowed  up  by 
such  apprisings ;  but  if  that  will 
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not  do  the  turn,  they  had  no  power 
to  prorogate  legals,  and  keep  them 
open^  else  they  might  be  the  arbi- 
ters and  disposers  of  all  men's  es- 
tates. They,  therefore,  preferred 
the  defender,  and  sustained  his 
comprising  to  carry  the  right  of 
the  lands,  and  refused  the  pur- 
suer's offer  to  pay  the  defender, 
cum  omni  cawa" — Fauniainhallj 
vol.  ii.  p.  226. 

4.  In  the  case  of  Gordon  of 
Cairnfield,  July  1783,  referred 
to  by  Lord  Meadowbank  in  the 
case  of   Stewart  v.   Lindsay — a 
party  possessing  in  virtue  of  an  ad- 
judication was  assoilzied  from  an 
action  of  reduction.    The  case  is^ 
not  reported,  but  its  nature  is  clear- 
ly brought  out  by  the  Lord  Ordi- 
nary's interlocutor.     Lord  Brax- 
field,  Ordinary,  found — "  In  re- 
spect that  the  defender's  author 
had  a  right  to  the  lands  in  ques- 
tion, in  virtue  of  adjudications,  the 
legal  of  which  were  expired,  and 
against  which  no  nullity  or  legal 
objection   does  lie,  and   that  the 
debts  then  justly  due  to  him  did 
exceed  the  then  value  of  the  estate^ 
and  in  respect  that  he  afterwards 
sold  these  lands  to  the  defender  at 
a  full  and  adequate  price,  and  that 
the  defender  did,  as  absolute  pro- 
prietor, possess  these  lands  from 
the  date  of  his  purchase  in  1752 
to  the  commencement  of  the  pre- 
sent action  without  any  challenge : 
Finds,  that  post  tantum  temporisy 
there  is  no  ground  in  law  or  equity 
for  restoring  the  pursuer  against 
the  expiry  of  the  legal  of  these  ad- 
judications, and  thereby  involving 
the  parties  in  a  count  and  reckon- 
ing for  the  rents  of  the  lands  for 


the  space  of  threescore  years,  and 
therefore,  upon  the  whole,  repels 
the  reasons  of  reduction,  assoilzies 
the  defenders,  and  decerns.'^ 

5.  In  the  case  of  Ormiston  t7. 
Hill,  February  7, 1809,  the  plea 
insisted  in  by  the  defender  as  a  bar 
to  the  redemption,  was  the  mora 
of  the  reverser.     A  creditor  ad- 
judged certain  subjects  from  his 
debtor  in  1757,  but  no  charter  and 
infeftment  were  expede  on  the  ad- 
judication.     After  the  expiry  of 
forty-nine  years,  the  heir  of  the  re- 
verser raised  an  action  against  the 
heir  of  the  adjudger,  concluding  to 
have  the  adjudication  redeemed. 
The  defender  pleaded,  That  as  a 
period  longer  than  the  long  pre- 
scription had  been  allowed  to  pass, 
it  would  be  inequitable  to  continue 
the  privilege  of  redemption  after  so 
unreasonable  a  delay.    The  Court 
held  that  it  must  now  be  consider- 
ed as  settled  law,  that  in  order  to 
convert  an   adjudication  into  an 
irredeemable  right,  and  to  extin- 
guish the  right  of  the  reverser,  it 
was   necessary  that  the  adjudger 
should  either  obtain  decree  of  de- 
clarator of  expiry  of  the  legal,  or 
regularly  invest  himself  with  char- 
ter and  sasine  upon  the  adjudica- 
tion, and  possess  thereon  for  forty 
years,  and  that  in  all  other  cases 
an  adjudication  is  no  more  than 
an  heritable  security  like  an  heri- 
table bond. 

6.  In  reference  to  this  case. 
Lord  President  Blair  has  writ- 
ten,— "  Action  brought  for  re- 
demption of  adjudication,  led  by 
Thomas  Waugh,  writer  in  Jed- 
burgh in  1757.  Although  Waugh 
entered  into  possession,  it  does  not 
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appear  that  the  debt  was  extin- 
guished by  intromission  within  the 
legal  or  since ;  so  that  the  action 
goes  upon  the  general  idea,  which 
has  been  sustained  by  the  Court, 
that  without  a  declarator  of  expiry 
of  the  legal,  an  adjudication  con- 
tinues to  be  a  redeemable  right,  like 
an  heritable  security.  The  peti- 
tioner's argument  supposes  that 
this  would  continue  for  ever.  This 
is  a  mistake.  The  adjudger  has  it 
in  his  power  to  foreclose  the  right 
of  redemption,  either  by  declarator 
of  expiry,  or  by  taking  infeftment, 
and  the  positive  prescription  will 
run,  not  from  the  date  of  adjudica- 
tion, but  of  the  expiry  of  the  legal, 
when  it  becomes,  ex  faciey  an  irre- 
deemable right.'' — MS.  Notes  J  Pre- 
iident  Blaxf^s  Note-Book. 

7.  In  reference  to  the  case  of 
Stewart  v.  Lindsay,  Professor 
Bell,  in  his  Commentaries,  ob- 
serves,— "In  a  case  which  occurred 
in  1811,  the  late  Lord  Meadow- 
bank  took  occasion  to  say,  that, 
even  at  the  hazard  of  encountering 
a  principle  which  ought  to  be 
sacred,  namely,  that  uniformity 
should  be  preserved  in  decisions, 
it  well  deserved  consideration,  whe- 
ther the  above  rule  did  not  shake 
one  of  still  greater  importance, 
undermining  the  security  of  the 
proprietors  of  land  ?  He  stated  it 
as  a  fundamental  rule  of  Scottish 
law,  that  property  should  stand 
secure  against  latent  challenges; 
and  that,  on  the  whole,  it  were 
wiser  and  better  to  adhere  to  this 
great  doctrine,  with  all  its  conse- 
quences, than  to  follow  a  deter- 
mination which  he  considered  as 
proceeding  on  unsound  reasoning ; 


that  the  right  of  the  creditor  is  not 
in  the  nature  of  a  penal  foreclosure 
of  the  debtor,  but  a  right  of  pro- 
perty under  a  power  of  redemp- 
tion within  a  certain  period.  To 
this  opinion  Lord  Newton  assented. 
But,  on  the  other  hand.  Lord 
Robertson,  Lord  Glenlee,  Lord 
Justice-Clerk  Boyle,  and  Lord 
Craigie,  held  that  the  rule  had 
been  well  settled,  and  ought  to  be 
adhered  to,  both  as  a  precedent 
and  on  principle;  and  that  after 
the  confirmation  it  had  received  in 
the  case  of  Ormiston,  decided 
under  Lord  President  Blair,  it  was 
not  to  be  questioned." — Belly  1. 
705.  Professor  Bell  is  mistaken 
in  stating  that  Lord  Newton 
concurred  in  the  opinion  of  Lord 
Meadowbank,  as  he  died  in  the 
month  prior  to  the  judgment,  and 
Lord  Justice-Clerk  Boyle  men- 
tions the  names  of  five  Judges  only 
as  being  present. 

8.  The  report  of  the  case  of 
Campbell  v.  Scotland,  given 
by  Mr.  Robert  Bell,  on  which  the 
defender  founded,  in  the  case  of 
Stewart  v.  Lindsay,  and  to 
which,  in  the  same  case.  Lord 
Justice-Clerk  Boyle  referred,  is 
not  the  report  of  the  case  as  de- 
cided in  1794.  It  is  the  report 
of  the  case  at  a  previous  stage,  in 
1792,  when  the  Court  remitted 
the  whole  cause  to  the  Lord  Or- 
dinary. On  its  again  coming  be- 
fore the  Court,  a  Hearing  in  pre- 
sence was  ordered,  which  lasted 
for  several  days.  Mr.  Solicitor- 
General  Blair  replied  for  the 
pursuer,  and  was  followed  by 
Henry  Erskine,  Dean  of  Faculty, 
for  the  defender. 
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A  Decree  of  Expiry  of  the  Legal,  when  obtained  in  absence,  is  liable  to 
be  opened  up  on  certain  grounds. 

LANDALB  v.  CARMICHAEL. 

Nov.  25, 1794.  i^  1 765,  John  Gibson  of  Dune  adjudged  from  Thomas  Lan- 
Naiuutivb.  dale,  the  pursuer's  uncle,  the  lands  of  Little  Balcurvie,  alias 
Burns,  in  the  county  of  Fife.  In  virtue  of  his  decree  of  adju- 
dication, he  immediately  entered  into  possession  of  the  lands 
adjudged.  After  his  death,  his  son  continued  to  possess  the 
lands,  and,  in  1776,  he  obtained  in  absence  a  decree  of  declar- 
ator of  expiry  of  the  legal,  and  in  virtue  thereof  the  proprietors 
of  Durie  continued  to  possess  the  lands. 

In  1791,  the  pursuer,  in  right  of  the  reverser,  brought  a 
reduction  and  declarator,  for  the  purpose  of  setting  aside  the 
decree  of  adjudication,  and  the  decree  of  expiry  of  the  legal. 
The  action  was  directed  against  the  defender  Carmichael,  as 
the  representative  of  the  adjudger,  and  against  the  defender 
Christie,  who  had  purchased  the  adjudged  lands.  The  reasons 
of  reduction  were,  Firsty  That  there  was  a  pluris  petitio  on  two 
of  the  debts  adjudged  for ;  and  Second^  That  the  debts  were 
extinguished  by  intromissions  within  the  legal.  One  of  the 
pleas  maintained  by  the  defenders  was,  that  the  action  was 
barred  by  the  decree  obtained  in  the  declarator  of  expiry  of 
the  legal. 

v^^^^^^  Pleaded  for  the  Pursuer. — The  plea  that  a  decree  of 
expiry  of  the  legal  shuts  the  chequer,  and  precludes  future 
challenge  on  the  part  of  the  reverser,  is  rendered  of  no  import- 
ance, by  the  circumstance  that  both  the  decree  of  expiry  of  the 
legal  as  well  as  the  decree  of  adjudication,  were  pronounced 
against  the  pursuer's  predecessor  in  absence.  By  the  esta- 
blished principles  of  law,  such  decrees  are  liable  to  be  opened 
up  at  any  future  time,  when  the  party,  who  may  have  been 
prevented  formerly  from  appearing,  is  enabled  to  proceed  with 
his  challenge.  "  Decrees  in  absence  of  the  defender,"  it  is  laid 
down  by  Mr.  Erskine,  "  have  not  the  force  of  res  judicata 
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against  him,  for  where  the  defender  does  not  appear,  he  cannot     Landam 
be  said  to  have  referred  his  cause  to  the  decision  of  the  Court,  Cakmichakl. 
in  virtue  of  the  contract  implied  in  litis  contestationy  which  is      "TtqT 
.the  true  ground  upon  which  a  decisive  sentence  becomes  final. 
The  defender  may  therefore  be  restored  against  such  a  decree." 
Material  justice,  therefore,  and  the  established  rules  of  judi- 
cial procedure,  require  that  this  question  be  considered  precisely 
in  the  same  light  as  if  the  pursuer's  predecessor  had  appeared 
for  his  interest  in  the  process  instituted  for  declaring  the  expiry 
of  the  legal,  and  had  offered  to  redeem  the  lands  by  making 
payment  of  the  sums  for  which  they  had  been  adjudged.    When 
treating  of  those  equitable  powers  with  which  the  Court  are 
invested  as  a  Supreme  Court,  Lord  Stair  observes,  — "  The 
Lords,  on  the  reduction  of  their  own  decreet  ex  nobile  ofido, 
do  pass  over  nullities  and  informalities,  where  they  see  nothing 
wanting  in  material  justice ;  but  if  any  defect  be  in  material 
justice,  they  do  most  strictly  judge  all  informalities  and  nullities 
for  opening  the   decree,  that  anything  escaping  in  material 
justice  may  be  amended/'  In  the  present  case,  various  instances 
of  pluris  petitio  can  be  proved  to  have  taken  place  in  the  decree 
of  adjudication  sought  to  be  reduced,  and  material  justice  can- 
not be  done  to  the  pursuer  without  opening  that  decree,  and 
also  the  decree  of  expiry  of  the  legal. 

Pleaded  fob  the  Depeitoers. — The  defenders  have  no  occa-  AEoxjMirr  for 
sion  to  maintain  that  the  mere  expiry  of  the  legal  will,  ipso 
fdctOy  transfer  the  property  of  the  lands  to  the  adjudger.    Their 
author  obtained  a  decree  in  1776,  finding  and  declaring  that  his    - 
debtor's  right  of  reversion  was  at  an  end,  and  that  he  was  no 
longer  entitled  to  redeem  the  lands. 

The  origin  of  the  action  of  declarator  seems  to  be  the  well- 
known  rule  of  law,  that  conventional  irritancies  are  not  incurred, 
or  conventional  rights  of  redemption  cut  off,  till  a  decree  of  de- 
clarator to  that  purpose  is  taken ;  and  it  was  natural  and 
equitable  to  extend  that  rule  to  those  rights  of  redemption 
which  are  introduced  by  law.  It  was  probably  owing  to  this, 
that  decrees  of  declarator  of  expiry  of  the  legal  came  first  to 
be  known,  for  no  mention  is  made  in  the  Statute  Book  of  such 
an  action. 
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Landali  jt  ig  ij^q  tj^a^t  fj^Q  decree  in  question  was  pronounced  in  ab- 
Carmiohakl.  sence  of  the  defender ;  but  when  the  nature  of  such  a  decree  is 
1794.  considered,  that  circumstance  will  appear  to  be  immaterial.  A 
decree  pronounced  in  a  declarator  of  expiry  of  the  legal,  is  to  be 
considered  rather  as  a  step  of  diligence  than  as  a  decree  of 
the  Court.  If,  therefore,  an  adjudger  has  done  everything  in 
his  power  to  bring  his  debtor  into  the  field,  the  decree,  whether 
it  proceeded  in  absence,  or  in  foro  contradictorio,  ought  to  bar 
the  debtor  from  insisting  that  he  shall  be  allowed  to  redeem  the 
lands  upon  payment  of  the  debt  due  to  the  adjudger. 

^"fL^^*"        The  Court  ordered  memorials  upon  the  question, — "  How  far 

LOGUTO&  or  ^  ^  . 

CouBT.  the  pluris  petitio  on  one  or  two  of  the  articles  aflFects  the  whole 

Mawh  7,1794.       ^^  S  ^  ^,      .        ,  «„ 

adjudication  so  as  to  open  the  legall 
Ms.*Note8.  I^o^D  Justice-Clerk  Braxpield  observed, — "  Then  comes 
Eiphinstone's  j^q  questiou,  what  is  to  be  the  effect  of  a  decree  of  declarator 
that  passes  in  absence,  which  generally  happens  ?  The  creditor 
has  no  need  to  bring  proof  that  the  debt  is  not  paid.  That  is  a 
negative  which  requires  no  proof.  But  when  such  decree  of  de- 
clarator in  absence  is  afterwards  challenged,  if  there  appears 
such  nullities  as  render  the  adjudication  void,  the  decreet  of  de- 
clarator cannot  have  effect.  Or,  if  it  can  be  shown  that  the 
debt  was  paid  within  the  legal  by  intromissions,  in  that  case 
there  is  no  existing  debt,  and  the  decreet  of  declarator  cannot 
have  the  effect  of  carrying  off  the  land  for  what  is  already  paid. 
The  lapse  of  ten  years,  summojure,  gives  the  right  of  property 
to  the  adjudger,  but  it  is  a  challengeable  right  that  may  be 
defeated  on  the  grounds  mentioned." 

Lord  Eskgrovb  observed, — "  As  to  what  objections  may 
have  effect  after  a  decree  of  declarator,  there  is  more  difficulty, 
and  it  must  depend  on  circumstances.  I  would  not  require  such 
objections  as  amount  to  an  absolute  nullity  in  the  adjudication ; 
and,  in  some  cases,  it  would  be  very  difficult  to  admit  objections 
after  declarator.  For  instance,  if  the  lands  have  for  many  years 
passed  through  different  hands  as  property  bona  fide^  it  would 
require  something  exceedingly  strong  to  open  such  rights.  la 
other  cases  less  will  be  required,  especially  if  lands  continue  with 
the  original  adjudger  or  his  heirs,  and  it  can  be  shown  that  the 
debt  was  paid  within  the  legal ;  or  in  many  other  cases,  I  would 
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oven  after  decree  of  declarator,  where  I  see  hardship  and  injus-     i-a»dalk 
tice,  listen  to  legal  objections  in  order  to  give  relief.    The  Court  Carmichakl. 
must,  according  to  circumstances,  explain  the  import  and  efiFect       1794. 
of  their  own  decreet  of  declarator,  and  interpret  it  according  to 
law  and  justice,  as  appearing  from  the  facts." 

Lord  President  Campbell  observed, — ^'  Then  comes  the  ef- 
fect of  the  decree  of  expiry  of  the  legal.  I  think  that  in  all 
cases,  where  such  a  decree  of  declarator  is  demanded,  it  ought 
to  be  accompanied  with  an  account  of  debit  and  credit,  to  show 
what  intromissions,  and  what  due  of  debt.  The  creditor  is  not 
to  be  hung  up  for  forty  years  in  suspense  whether  he  is  to  have 
the  debt  paid  or  to  remain  proprietor  of  the  lands.  Therefore, 
in  law  and  justice,  he  is  entitled  to  insist  in  a  declarator,  and  to 
call  upon  the  debtor  either  to  pay  the  debt,  or  to  see  the  lands 
adjudged  in  property  for  ever  to  the  creditor.  I  wish  it  was 
possible  on  this  question,  as  on  the  former,  to  lay  down  some 
fixed  general  rule  as  to  the  effect  to  be  given  to  a  decree  of  de- 
clarator, but  it  is  impossible  to  do  so,  for  the  eflFect  to  be  given 
to  such  a  decree  must  depend  on  the  facts  and  circumstances  of 
the  case.'' 

On  the  Session  Papers  in  this  case.  Lord  President  Camp-  ms.  Notes. 
BELL  has  written, — "  As  to  the  effect  of  declarator  of  irritancy,  c^mpi^irs 
this  at  least  shows  the  animus  of  the  creditor  to  foreclose  the  ^^'^^^^  ^*p®"' 
reversion,  and  gives  an  opportunity  to  the  debtor  to  say  whether 
he  is  willing  to  abandon  his  property,  by  allowing  it  to  go  in 
solution  of  the  debt.  There  can  be  no  doubt  that  the  parties 
may  adjust  the  matters  in  this  way.  All  that  the  adjudger  can 
do  is  to  bring  his  party  into  Court,  and  if  decree  is  allowed  to  be 
taken,  although  in  absence,  much  is  to  be  said  why  this  should 
be  effectual,  especially  if  the  party  has  been  personally  cited,  or 
if  it  can  be  made  clearly  appear  that  he  was  in  the  knowledge 
of  the  proceeding.  In  such  a  case,  he  ought  not  easily  to  be  re- 
poned,  although  the  common  rule  is,  that  a  decree  in  absence 
may  be  opened  up  at  any  time  within  forty  years.  Such  decree  is 
not  merely  for  the  purpose  of  declaring  the  law  like  a  declarator 
of  lieffe  poustie.  It  serves  the  same  purpose  with  a  declarator 
of  irritancy  in  tacks  and  feu-right^,  by  asserting  the  right  of  the 
one  party,  and  calling  upon  the  other  to  say  what  defence  he 
has  to  make.    In  any  such  process,  an  account  ought  to  be  ex- 
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Landale     hibited,  and  the  defender  ought  to  be  admitted  still  to  purge  the 
Cakmichaix.  irritancy,  if  he  is  able  so  to  do. 
1794.  "  It  is  not,  however,  to  be  laid  down  as  a  general  rule,  that 

after  such  a  decree  is  obtained  in  absence,  the  pursuer  or  his 
heirs  or  postponed  creditors,  shall  not  in  any  circumstance  be 
reponed.  In  the  case  of  feu-rights  or  tacks,  if  the  landlord  or 
superior,  in  consequence  of  the  declarator,  obtain  possession  and 
perhaps  set  the  lands  to  another  vassal,  matters  are  no  longer 
entire,  the  decree  is  in  effect  homologated,  and  it  is  thought  that 
the  defender  would  afterwards  find  it  extremely  difficult,  if  at  all 
possible,  to  be  reponed.  But  if  we  suppose  matters  entire,  no 
change  of  possession,  and  perhaps  a  suspension  or  reduction  of 
the  decree  in  absence  brought  in  a  short  time,  it  is  probable 
that  the  defender,  upon  paying  the  expense,  would  be  allowed 
to  be  reponed  against  this  decree  in  absence,  and  would  still  be 
admitted  to  purge. 

"  In  the  case  of  declarator  of  expiry  of  the  legal,  a  great  deal 
must  depend  on  circumstances,  such  as  the  comparative  value  of 
the  lands  and  of  the  debt,  the  length  of  time  which  has  elapsed, 
and  the  objections  of  informality,  if  there  be  any,  to  the  adjudi> 
cation.  In  the  former  case  of  no  declarator  of  expiry  of  the 
legal,  we  can  and  ought  to  lay  down  a  broad  general  rule  that 
there  should  be  no  foreclosure.  In  the  other  case  we  have  not 
only  the  legal  irritancy,  but  a  judicial  document  taken  upon  it 
in  the  form  of  a  competent  process,  which  is  the  only  possible 
step  that  could  be  taken  by  the  creditor  to  assert  his  right, 
and  to  give  fair  notice  to  the  reverser  that  he  meant  so 
to  do,  which  in  general  ought  to  operate  as  an  effectual  bar, 
at  least  to  the  extent  of  throwing  the  burden  upon  the  re- 
verser to  show  good  cause  to  the  Court  why  he  should  still 
be  reponed  upon  making  full  satisfaction  to  the  other  party. 
This  will  not  be  done,  of  course,  but  caiiaa  cognUay  and  there- 
fore any  such  case  must  necessarily  depend  upon  its  own  cir- 
cumstances. 

"  In  the  present  case,  it  is  much  against  the  now  pursuer,  that 
his  father  allowed  himself  to  be  ejected  from  the  possession, 
and  that  he  was  personally  cited  in  the  declarator.  At  the 
same  time,  the  lands  appear  to  have  been  of  considerably  more 
value  than  the  debt,  and  the  adjudger  is  not  altogether  without 
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exception,  for  although  the  three  debts  are  separately  accumu-     landale 
lated,  and  one  of  them  is  said  to  be  unexceptionable,  yet  if  there  caemichael. 
was  a  pluris  petitio  as  to  the  other  two,  or  any  one  of  them,  it       1794. 
must  be  admitted  that  the  decree  was  upon  the  whole  taken 
for  more  than  was  due.     This  will  not  go  to  denude,  but  at  the 
utmost  only  to  restrict.'^ 

On  advising  the  memorials  ordered  on  the  question,  How  J^J^m^^-^^^ 
far  the  pluris  petitio^  on  one  or  two  of  the  articles,  affects  the 
whole  adjudication  so  as  to  open  the  legal,  the  Lords  found, — 
"  That  it  was  not  an  articulate  adjudication,  and  therefore  sus- 
tained the  objections,  and  find  it  unnecessary  to  determine  the 
general  point  of  law/' 

Lord  Justice-Clerk  Braxfield   observed, — "  I   am  clear  opinions, 
that  there  is  such  a  thing  as  an  articulate  adjudication,  and  Baron  Hume's 
that  errors  in  each  affect  that  only.     The  law  of  pluris  petitio  SesswnPapers. 
is  founded  on  the  notion  that  an  adjudication  is  di,jus  individuum.  . 
If  given  for   £100,   it   is  not  for  £90.     The   separation   of 
decemitures  makes  separate  jura.     But  I  doubt  if  this  is  pro- 
perly articulate.      The  conclusion  is  alternative  for  joint  or 
separate  decree.      Now  the  Counsel  at  the  Bar  did  not  make 
his  option  as  he  might  have  done.     Nor  had  the  extractor  at 
desire  of  party  any  right  to  make  it  afterwards.     In  Cambl- 
PORD^s  case,  the  adjudication  is  for  the  sums  respective,  and  the 
annualrents  of  these  sums.     So  I  hesitate,  and  wish  to  know 
the  form  and  practice." 

Lord  Eskgrove  observed, — "  Case  not  favourable.  De- 
clarators go  without  evidence.  But  this  adjudication  is  not 
articulate  by  the  act  of  the  Judge.  The  libel  has  no  sepa- 
rate accumulations,  and  in  the  end  it  is  still  only  an  alterna- 
tive conclusion  for  joint  or  separate  accumulations.  Party 
should  have  made  his  option  before  Judge,  as  Justice-Clerk 
says.  If  it  were  a  proper  articulate  adjudication,  I  should 
hold  the  articles  as  distinct  as  if  on  separate  libels." 

Lord  President  Campbell  observed, — "  I  am  for  opening  the 
legal.  First,  on  point  of  form,  because  it  is  not  a  proper  articulate 
adjudication.  If  it  were  so,  we  should  have  no  other  adjudication 
in  Court.  It  would  be  dividing  every  debt  in  any  degree  doubt- 
ful into  parts.     If  creditors  are  different,  or  grounds  of  debt  are 
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Landaus  so,  that  wiU  do.  But  not  as  here,  a  division  of  the  same  debt 
Caumjcuakl.  with  a  conclusion  such  as  in  this  summons.  Secondly^  suppos- 
ing it  articulate,  still  as  two-thirds  of  it  are  bad,  I  should  hesi- 
tate to  sustain  it  to  carry  the  property  ;  for  the  question  of  sus- 
taining it  as  a  security  is  diflferent  and  favourable  to  the  credi- 
tor. I  will  always  break  in  upon  it,  if  I  can,  to  that  eflfect. 
It  must  be  tottis  teres  aique  rotundus" 
MS.  Notes.  On  the  Session  Papers,  Lord  President  Campbell  has  written, 

beirs^^essiwr   — "  The  pursuer  does  not  plead  quite  consistently,  when  he  says, 
Papers.  ^j^^^j.  ^.j^^  estate  has  become  his  absolute  property,  by  an  expired 

legal  upon  one  of  his  three  debts,  and  that  it  is  a  good  subsist- 
ing security  for  his  other  two  debts,  notwithstanding  the  pluris 
petitio.  An  adjudger  who  pleads  an  expired  legal,  without 
positive  prescription,  ought  to  be  in  a  condition  to  show  that 
the  decree  of  adjudication  upon  which  he  pleads  is  unexcep- 
tionable, that  it  is  totvs  teres  aique  rotundus,  without  flaw  or 
.objection  of  any  kind.  But  this  he  does  not  show  in  the  pre- 
sent case,  where  it  is  two-thirds  bad,  and  only  one-third  good. 

"  It  has  been  rightly  decided  by  the  Court,  that  a  general 
adjudication  in  its  present  form  is  to  be  held  as  a  pignus  prce- 
torium,  or  right  in  security,  till  a  decree  of  expiry  is  obtained. 
But  a  decree  of  expiry  in  absence  does  not  mend  the  matter, 
if  there  be  any  flaw  in  the  adjudication.'' 


In  the  case  of  Young  «.  Thom-  years  afterwards,  the  reverser  and 

SON,  Feb.    5,    1799,   a   party  to  the  party  to  whom  he  had  convey- 

whom  the  reverser  had  conveyed*  ed  his  right  brought  a  reduction 

his  right,  and  who  had  been  infeft  of  the  decree,  on  the  ground  that 

on  that  conveyance,  was  reponed  the  latter  had  not  been  made  a 

against  a  subsequent  decree  of  de-  party  to  the  action,  although  infeft 

clarator  of  expiry  of  the  legal,  in  in  the  subjects  before  the  date  of 

respect  that  he  was  not  a  party  to  the  action.    Lord  Glenlee,  Or- 

the  action  of  declarator.     The  ad-  dinary — "  Found  that  the  decree 

judging  creditor  raised  his  declara-  of  declarator  of  expiry  of  the  legal 

tor  of  expiry  of  the  legal  against  cannot  affect  the  pursuer,  George 

the  reverser,  and  obtained  decree  Young ;   and  that,   notwithstand- 

in  absence  against  him.     Several  ing  thereof,  he  is  entitled  to  redeem 
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the  subjects  from  the  defender." 
The  Court  adhered. 

2.  In  the  case  Maclellan  «. 
Magkee,  Jan.  21,  1806,  the  pur- 
suer was  reponed  against  a  decree 
of  expiry  of  the  legal,  which  was 
obtained  in  absence.  He  pleaded 
— There  is  no  reason  for  holding 
that  a  process  of  expiry  of  the  legal 
is  to  be  governed  by  different  rules 
from  other  actions  of  a  similar  na- 
ture. A  decree  in  absence,  pro- 
nounced in  such  a  process,  cannot 
have  any  greater  effect  than  a  de- 
cree in  absence  in  other  cases. 
Against  all  such  decrees,  a  defen- 
der is  entitled  to  be  reponed.  The 
pursuer  is  ready  to  show  that  the 
debt  is  nearly  extinguished,  and 
that  it  was  entirely  owing  to  the 
accident  of  the  agent  whom  he  em- 
ployed, being  engaged  for  the  op- 
posite party,  that  decree  in  the  de- 
clarator was  pronounced.  The  de- 
fender PLEADED — A  pursuer  has 
no  mode  in  which  he  can  oblige  a 
defender  to  appear.  But  if  a  decree 
in  absence  might  be  opened  up  at 
any  time  within  the  period  of  pre- 
scription, it  would  be  the  interest 
of  every  debtor,  who  had  not  the 
means  of  immediate  payment,  to 
allow  such  decree  to  go  out  against 
hini.  He  would  thus  have  the  al- 
ternative of  paying  the  debt,  or  re- 
linquishing the  property,  while  the 
adjadger  had  no  alternative,  being 
obliged  to  hold  the  estate  as  full 
payment.  This  doctrine  would,  in 
effect,  protract  the  legal  for»  forty 
years  from  the  date  of  the  declara- 
tor, besides  deductions  on  account 
of  minority,  which  might  extend 
it  still  farther,  and  would  place 
adjudging  creditors  in  a  state  of 


great  uncertainty.  Lord  Jus- 
tice-Clerk Hope,  Ordinary,  as- 
soilzied the  defender,  but  the  Court 
by  a  majority  altered  that  interlo- 
cutor, and  found  the  pursuer  enti- 
tled to  be  reponed  against  the  de- 
cree. The  minority  expressed  their 
opinion  against  opening  up  the  de- 
cree, because  it  was  not  alleged 
that  the  adjudging  creditor  had, 
in  any  particular,  transgressed  the 
law,  or  omitted  the  regular  steps 
necessary  for  attaching  the  pro- 
perty in  payment  of  his  debt. 

3.  Professor  Bell,  in  his  Com- 
mentaries, observes, — "  The  ad- 
judger's  right  is  converted  from  a 
redeemable  security  into  an  abso- 
lute and  irredeemable  right  of  pro- 
perty, by  a  decree  of  declarator 
OF  expiry  of  the  legal.  The 
LEGAL  is  an  elliptical  expression 
for  the  legal  term  of  redemption  ; 
and  the  declarator  of  expiry  is  au 
action  before  the  Court  of  Session, 
in  which  the  adjudging  creditor 
calls  on  the  debtor  to  exercise  his 
right  of  redemption,  otherwise  to 
have  it  judicially  declared  to  be 
foreclosed.  The  debtor  may,  in 
this  action,  require  the  creditor  to 
account  for  his  intromissions  with 
the  rents,  so  as  to  have  the  balance 
ascertained,  on  payment  of  which 
the  lands  may  be  redeemed. 

4.  "  Where  the  decree  of  decla- 
rator has  been  pronounced  in  ab- 
sence, it  has  been  thought  doubtful 
whether  it  can  be  opened  up  again 
like  a  decree  for  an  ordinary  debt. 
At  first  sight,  the  cases  are  a  little 
peq)lexing.  But  the  following 
distinctions  seem  to  explain  and 
reconcile  them  : — 1.  An  irregula- 
rity in  the  original  diligence  of 
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adjudication  will  entitle  the  debtor 
to  open  up  the  decree  of  declara- 
tor, which  is  considered  only  as 
an  accessory,  partaking  of  the  na- 
ture of  its  principal :  2.  Irregula- 
rity in  the  proceedings,  or  decree 
of  declarator,  will  entitle  the  debtor 
to  relief;  or,  3.  If  the  debt  was 
paid  off  or  extinguished  within  the 
legal,  the  debtor  will  be  relieved 
against  the  decree  of  declarator. 

5.  ^^  In  examining  the  cases  it 
will  be  found,  1.  That  in  Lan- 
DALE  V.  Carmichael,  25th  No- 
vember 1794,  there  was  a  pluris 
petitio  in  the  adjudication.  2. 
That   in   the  case  of  Bracken- 


BID6E  in  1809,  the  proceedings  in 
the  declarator  were  objectionable, 
as  against  a  minor,  without  calling 
his  tutors.  3.  That  in  M^Lellan 
«.  Macree,  21st  January  1806, 
the  judgment  may,  in  some  degree, 
be  ascribed  to  the  declared  pur- 
pose of  the  defender  to  oppose  the 
declarator,  which  was  defeated  by 
a  mistake  known  to  the  pursuer  or 
his  agent.  And,  4.  That  in  Ait- 
ken  r.  AiTKEN,  January  1809, 
the  debtor  was  abroad,  and,  at 
least  during  part  of  the  term  which 
had  elapsed  after  the  decree  of  ad- 
judication, a  minor." — B^U,  1, 
705. 


Extrinsic  Objections  to  an  Adjudication  are  lost  by  the  Negative 

Prescription. 


PAUL  V.  REID. 


Feb.  8, 1814.  i^  September  1719,  John  Wallace  granted  to  John  Reid,  the 
Nabrativb.  father  of  the  defender,  an  heritable  bond  over  certain  subjects 
belonging  to  him,  and  on  this  bond  Reid  was  immediately  in- 
feft.  In  1721,  Reid  obtained  a  decree  of  adjudication  of  the 
lands  over  which  Tiis  bond  had  been  granted.  This  decree  of 
adjudication  passed  in  absence,  and  no  infeflment  was  taken 
upon  it.  In  1 733,  he  obtained  a  decree  of  declarator  of  expiry 
of  the  legal.  This  decree  was  obtained  in  absence  also  against 
the  representatives  of  Wallace,  the  grantor  of  the  bond.  After 
this  decree,  Reid  and  his  successors  continued  to  possess  the 
property  down  to  the  year  1810,  without  challenge  from  the 
original  debtor.  In  1803,  the  defender's  predecessor  obtained  a 
charter  of  adjudication  and  confirmation  from  the  Crown,  on 
which  he  was  infeft. 

lu  1810,  the  pursuer  by  service  to   Wallace,  the  original 
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debtor,  acquired  right  to  an  unexecuted  procuratory  of  resig-       Paul 
nation,  in  one  of  the  ancient  titles  to  the  subjects  adjudged,  by       reid. 
means  of  which  he  obtained  a  Crown  charter,  and  was  duly  in-      "liuT 
feft.    Upon  this  title,  as  heritable  proprietor  of  the  subjects  ad- 
judged, he  raised  an  action  of  reduction  of  the  decree  of  adjudi- 
cation obtained  in  1 721,  and  of  the  decree  of  declarator  of  expiry 
of  the  legal  obtained  in  1733.     The  defender  pleaded,  That  the 
pursuer  was  debarred  by  the  negative  prescription  from  chal- 
lenging the  decree  of  declarator  of  expiry  of  the  legal. 

Pleaded  for  the  Pursuer. — It  is  an  established  point  in  the  abgumbnt  for 
law  and  practice  of  Scotland,  that  the  negative  prescription  ^^^^' 
apphes  only  against  debts  and  obUgations,  and  that  it  can  have 
no  effect  against  real  rights  of  property,  unless  the  party  plead- 
ing it  can  at  the  same  time  instruct  that  he  himself  has  acquired 
a  real  right  to  the  subject  by  the  positive  prescription.  If  he 
is  not  vested  with  such  real  right  of  property,  and  has  but  an 
obligation  or  incumbrance  in  his  person,  he  cannot  set  up  these 
as  sufficient  to  exclude  the  right  of  the  true  owner.  They  can- 
not avail  him  to  this  effect,  although  he  may  have  possessed 
upon  them  for  twice  the  period  of  forty  years.  The  law  on  this 
subject  is,  that  obligations  or  incumbrances  are  not  titles  of 
such  a  nature  as  to  found  a  prescriptive  plea  against  a  real 
right  of  property. 

It  is  clear  from  the  statutes  1469,  cap.  28,  and  1474,  cap. 
54,  that  the  negative  prescription  refers  exclusively  to  cases 
where  there  has  existed  sbjus  debiti  et  crediti,  or,  in  the  language 
of  the  earliest  of  these  statutes,  an  obligation  that  may  be  fol- 
lowed, or  which  may  be  made  the  ground  of  demand  against 
some  person  standing  in  the  situation  of  debtor  or  obligant. 
The  negative  prescription  is  not  a  mode  of  acquiring  property, 
but  merely  of  extinguishing  the  obligation  or.  burden  to  which 
the  debtor  may  have  been  subjected  either  by  his  own  act  or 
deed,  or  as  the  representative  of  the  person  by  whom  the  obli- 
gation or  burden  was  contracted. 

The  case  of  Paton  v.  Drysdale  clearly  establishes  that 
nothing  short  of  a  title  by  infeftment,  cloathed  with  forty  years' 
l>osse8sion,  can  foimd  an  adjudger  in  the  plea  of  the  negative 
prescription  against  the  right  of  the  original  proprietor.      In 
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Paul  that  cose  it  was  found, — "  That  the  adjudger,  though  forty  years 
keid.  in  possession,  yet,  not  being  infeft^  he  could  not  object  the  nega- 
IsiT  *'ive  prescription  against  the  pursuer  as  heir."  It  is  true,  that 
the  words  of  the  interlocutor  may  be  used  to  show,  that  if  the 
adjudger  was  infeft  at  all,  however  recently,  he  might  compe- 
tently plead  the  negative  prescription.  The  report  of  the  case, 
however,  shows  that  the  expression  "  not  being  infeft,"  does  not 
mean  that  the  adjudger  was  not  infeft  at  all,  but  that  he  was 
not  infeft  for  the  forty  years  during  which  he  had  been  in  pos- 
session. The  report  expressly  bears  that  the  adjudger  was  in- 
feft in  1719 — six  years  prior  to  the  date  of  the  judgment.  The 
expression  in  the  interlocutor,  therefore,  "  not  being  infeft,"  can 
mean  nothing  else  than  that  the  Court  required  an  infeftment 
along  with  possession  of  forty  years'  standing.  In  other  words, 
the  adjudger  must  have  acquired  a  right  to  the  property  by  the 
positive  prescription,  to  entitle  him  to  plead  the  negative  pre- 
scription against  the  heir  of  the  reverser. 

If  an  opposite  doctrine  were  held,  it  would  lead  to  very 
anomalous  consequences.  For  example,  the  rightful  proprietor 
of  a  subject  would  be  excluded  from  it,  by  the  negative  pre- 
scription pleaded  against  him  by  a  party  who  might  not  obtain 
a  title  of  property  for  thirty-nine  years  yet  to  run.  The  real 
owner  would  thus  be  excluded  by  the  negative  prescription, 
while  there  was  no  one  who  had  acquired  a  right  to  the  sub- 
jects by  the  positive  prescription.  There  would  thus  be  an 
heritable  property  without  an  owner,  and  the  only  person  pos- 
sessing, or  entitled  to  possess,  would  be  a  mere  incumbrancer, 
although  an  incumbrancer  can  possess  only  in  right  of  the  herit- 
able proprietor. 

It  is  argued,  that  the  right  against  which  the  negative  pre- 
scription is  pleaded,  is  not  a  right  of  property,  but  merely  the  right 
of  suing  a  reduction, — that  in  this  reduction  the  defender  is  the 
exceptor,  and  that  although  the  right  of  pleading  an  exception  is 
perpetual,  the  right  of  prosecuting  an  action  must  fall  if  not  fol- 
lowed forth  in  forty  years.  This,  however,  is  a  most  erroneous  view 
of  the  case.  The  present  action  rests  upon  a  right  of  property, 
which  is  altogether  independent  of  the  right  of  suing  an  action 
which  is  represented  as  the  sole  ground  on  which  the  pursuer  is 
entitled  to  proceed.    It  is  not  as  reverser  under  the  adjudica- 
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tion  that  the  pursuer  insists  in  the  present  action,  but  as  being  Paul 
heritable  proprietor  of  the  lands.  This  is  the  express  character  Rhd. 
in  which  he  pursues,  and  it  is  a  character  he  is  entitled  to  assume  TshT 
as  heir  served  to  the  former  proprietors  of  the  subjects.  The 
object  of  the  action  is  not  to  rear  up  any  demand  or  claim 
against  the  defender,  but  merely  to  have  it  declared  that  the 
debt  originally  due  by  the  pursuer's  ancestors  to  the  ancestor 
of  the  defender,  is  paid  off  and  extinguished.  "  Exceptions 
which  relate  not  to  the  constitution,  but  to  the  extinction  of  a 
claim,  not  being  intended  to  have  any  further  operation,  are 
seldom  productive  of  an  action,  and  so  cannot  be  founded  on 
till  the  persons  having  right  to  them  be  sued  upon  the  claim. 
An  exception,  therefore,  arising  from  the  discharge  or  acquit- 
tance of  a  debt,  or  from  receipts  of  money  restricting  the  debt 
to  a  fixed  sum,  must  be  perpetual.  Nay,  if  the  debtor  should, 
for  his  farther  security,  bring  an  action  after  the  years  of  pre- 
scription for  declaring  the  debt  to  be  paid  off  or  restricted  by 
those  vouchers,  it  cannot  be  objected  to  him,  that  his  right  of 
aetion  is  prescribed,  since  the  intention  of  it  is  not  to  rear  up 
any  demand  or  claim  against  the  defender,  but  barely  to  extin- 
guish an  obligation  which  was  once  due  by  himself.'' — Er shine, 
3,  7,  11. 

The  present  action  is  of  the  nature  of  a  declarator  of  exoner- 
ation from  certain  burdens  and  incumbrances  which  at  one  time 
affected  the  subjects  in  question.  If  so,  it  is  clear  from  the 
doctrine  laid  down  by  Mr.  Erskine,  that  the  present  action 
cannot  be  affected  by  the  negative  prescription. 

Pleaded  pok  the  Defender. — The  point  at  issue  is,  Whether  ^J^]^^^* 
the  adjudication  and  decree  of  expiry  of  the  legal  obtained  by 
the  ancestor  of  the  defender  in  1 733,  can  now  be  set  aside  at 
the  instance  of  the  pursuer  1  The  defence  to  the  action  is,  that 
prescription  has  run  from  the  date  of  the  decree  of  declarator 
of  expiry  of  the  legal  in  1 733,  and  that  the  right  of  bringing  an 
action  of  reduction  of  that  decree  has  thus  been  extinguished. 
In  answer  to  the  plea  of  prescription,  the  pursuer  pleads,  that 
the  negative  prescription  appUes  only  to  debts  and  obligations, 
and  not  to  real  rights  of  property.  This  proposition,  however, 
has  no  application  to  the  present  case.     The  defender  has  never 
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Paul        pleaded,  that  the  negative  prescription  applies  to  a  right  of 

Reid.       property. 

"Tiir  The  plea  of  prescription  urged  by  the  defender  is,  that  the 

right  of  the  pursuer  to  bring  an  action  of  reduction  of  the 
decree  of  declarator  of  expiry  in  1 733,  is  extinguished  by  the 
negative  prescription.  This  plea  does  not  depend  in  the  least 
upon  the  application  of  the  negative  prescription  to  a  right  of 
property. 

The  right  of  heritable  property  which  was  once  in  Wallace, 
whom  the  pursuer  represents,  is  not  pleaded  to  be  extinguished 
by  prescription  of  any  kind.  The  right  formerly  in  Wallace  was 
validly  transferred  to  the  defender  by  the  adjudication,  decree 
of  expiry  of  the  legal,  charter  of  adjudication,  and  infeftment 
thereon,  which  titles  were  obtained  by  the  ancestor  of  the  de- 
fender, and  by  the  defender  himself.  Those  proceedings  are  in 
themselves  perfectly  sufficient  to  vest  the  feudal  property  of  the 
lands  in  question  in  the  defender. 

The  pursuer,  however,  pleads  that  he  has  a  right  of  action  to 
reduce  the  decree  of  expiry  of  the  legal,  and  in  that  way  to  cut 
down  the  title  of  the  defender.  It  is  against  this  plea  of  the 
pursuer,  that  the  negative  prescription  is  opposed.  It  is  a  wil- 
ful confusing  of  the  case,  to  affect  to  view  the  question  as  still 
relating  to  a  right  of  property.  If  the  pursuer  will  admit  that 
he  has  not  a  right  of  reduction  of  the  decree  of  expiry  of  the 
legal,  how  then  will  his  case  stand  ?  He  says,  that  he  founds  on 
a  right  of  property.  Let  him  then  keep  this  right  of  property, 
but  leave  the  decree  of  expiry  of  the  legal  unquestioned,  and 
the  defender  will  be  content.  It  is  manifest  that  the  issue  or 
question  of  law  on  the  point  of  prescription  in  this  case  is, 
Whether  does  a  right  to  reduce  a  decree  of  expiry  of  the  legal 
fall  under  the  negative  prescription,  or  is  it  perpetual  unless  ex- 
cluded by  the  positive  prescription? 

The  Statutes  1469  and  1474  do  not  apply  to  heritable  rights 
at  all.  They  extend  to  all  moveable  rights  and  action3.  The 
Statute  1617  was  intended  to  complete  the  rule  of  prescription 
by  extending  it  to  heritable  rights  and  actions.  It  was  im- 
possible, however,  to  extend  the  negative  prescription  to  all 
heritable  rights.  For  to  extinguish  heritable  right  in  one  party, 
would  in  many  cases  have  been  unavaiUng,  since  that  would  not 
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have  served  to  have  established  it  in  another  party.    Heritage  in       ^^^^ 
this  respect  is  in  a  different  situation  from  moveables.     It  can       ^■">- 
only  be  held  by  feudal  titles  from  a  superior.     If,  therefore,  a        1814. 
person  possessing  land,  had  not  a  valid  feudal  title  to  it  himself, 
he  could  have  derived  no  advantage  from  a  rule  of  negative 
prescription,  extinguishing  the  claims  of  other  parties.     He 
would  still  have  had  no  right  to  the  land  as  against  the  superior. 
In  applying  prescription  to  heritage,  therefore,  the  first  object 
was  to  constitute  a  prescription  that  should  establish  title  by 
possession.     The  first  part  of  the  Statute  1617,  accordingly,  . 
provides  that  forty  years'  possession,  on  an  ex  facie  title,  shall 
be  held  in  all  respects  equivalent  to  a  perfectly  good,  formal,  and 
unexceptionable  title.     This  is  what  is  called  the  positive  pre- 
scription, and  is  a  rule  indispensably  necessary  in  our  feudal 
law  of  heritable  property,  where  the  negative  prescription  could 
not  possibly  have  secured  the  party  possessing  the  lands,  be- 
cause it  could  not  have  given  him  a  title. 

The  Statute  1617  did  not  however  stop  here.  It  farther  ex- 
pressly extended  the  negative  prescription  to  rights  and  actions 
regarding  heritage,  in  cases  where  that  prescription  could  be 
availing.  The  words  of  the  Statute  are  incapable  of  receiving 
an  interpretation  limited  to  personal  rights  ;  for  the  rights  con- 
stituted by,  and  actions  competent  upon,  heritable  bonds  and 
reversions  are  not  personal  but  real,  and  the  subsequent  words, 
"  and  others  whatsoever,"  are  of  the  most  extensive  nature,  and 
clearly  apply  to  aU  actions  whatever  regarding  heritage.  The 
only  rights  which  it  appears  the  Statute  did  not  mean  to  sub- 
ject to  the  negative  prescription,  were  feudal  rights  of  property 
by  infeftment.  There  was  an  obvious  reason  for  this,  for  it  could 
have  answered  no  purpose  to  have  allowed  the  operation  of  the 
negative  prescription  against  those  rights  in  any  case  which 
was  already  provided  by  the  positive.  For  the  party  pleading 
the  negative  prescription  against  them,  must  either  have  had  a 
title  in  itself  valid,  in  which  case  there  was  no  need  of  prescrip- 
tion at  all.  Or,  he  must  have  had  a  title  by  the  positive  pre- 
scription, in  which  case  there  was  no  need  of  the  negative.  Or, 
he  must  have  had  no  title  at  all,  in  which  case  it  could  not  have 
availed  him  to  plead  the  negative  prescription,  since  he  still 
could  not  have  held  the  lands  for  want  of  a  title  in  himself 
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Paul        There  was  therefore  no  room  for  the  application  of  the  negative 
Rbid.       prescription  to  infeftments  of  property  in  heritage,  and  accord- 
1814       ingly  it  does  not  appear  that  the  words  of  the  Statute  were  in- 
tended to  apply  that  prescription  to  them.     But  to  all  other 
heritable  rights,  and  particularly  to  all  heritable  actions,  it  is 
.clear  that  the  negative  prescription  was  extended  by  it. 

The  idea  that  a  reduction  of  a  decree  of  expiry,  such  as  the 
present,  is  nothing  more  than  a  declarator  of  exoneration,  is  a 
plain  fallacy.  A  pursuer  of  exoneration  is  in  the  situation  of  a 
defender  against  a  claim  of  debt.  But  there  can  be  no  exonera- 
tion where  there  is  no  claim  of  debt.  The  defender  does  not 
make  any  claim,  neither  does  he  defend  against  exoneration 
from  any  claim.  He  defends  against  reduction  of  a  decree  of 
expiry,  in  consequence  of  which  he  had  both  property  and  pos- 
session. There  is  more  reason  for  excluding  the  negative  pre- 
scription in  this  case  than  in  any  other.  The  pursuer's  argu- 
ment must  be,  that  when  the  legal  of  an  adjudication  has  ex- 
pired, and  a  regular  decree  of  expiry  has  been  taken  upon  per- 
sonal citation  upon  the  defender,  and  when  forty  years,  or  twice 
that  period,  has  elapsed  without  any  challenge  of  that  decree,  it 
is  still  competent  to  the  heir  of  the  former  proprietor  to  open 
up  all  these  proceedings,  and  to  redeem  the  lands.  If  there  be 
any  ground  of  reduction  peculiarly  liable  to  the  negative  pre- 
scription, it  is  surely  such  a  ground  as  that  insisted  in  by  the 
pursuer.  The  statute  law  says,  that  the  expiry  of  the  legal 
alone  shall  give  the  adjudger  an  indefeasible  right.  The  Court, 
from  equity,  have  allowed  the  reverser  the  benefit  of  a  declar- 
ator of  expiry  of  the  legal.  But  it  is  impossible  to  hold  that 
the  reverser,  by  absenting  himself  in  this  process,  is  not  only 
to  have  the  benefit  of  opening  up  the  decree  like  common  de- 
crees in  absence,  in  spite  of  all  the  creditor  can  do  to  render  it 
conclusive,  but  he  is  farther  to  enjoy  an  immunity  from  the 
common  rule  of  negative  prescription.  That  rule  is  peculiarly 
applicable  to  a  right  of  reduction,  and  the  necessary  effect  of  it 
is  to  give  to  decrees  in  absence  final  validity.  The  negative 
prescription  is  therefore  submitted  to  be  clearly  applicable  to 
the  present  case. 

Lord  Gillies,  Ordinary,  found, — "  That  the  pursuers  are  de- 
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barred  by  the  negative  prescription  from  challenging  the  decree  Paul 
of  declarator  of  expiry  of  the  legal,  which  was  obtained  so  long  rbJi,^ 
ago  as  12th  December  1733  ;   and,  therefore,  sustains  the  de- 


1814. 


fences  :  assoilzies  the  defender  from  the  whole  conclusions  of  the  Jiteriocutor  of 

Lord  Ordinary, 

action,  and  decerns.  June  12, 1812. 

The  Court  unanimously  adhered.  Judomknt. 

Lord  Succoth  observed, — "  The  brocard  about  negative  pre-  ^^opeJioot.^' 
scription,  if  understood  without  Umitation,  would  destroy  that  ^^^,^^^^'8 
prescription  utterly.  It  truly  applies  to  him  only  who  has  no  Session  Papers. 
manner  of  title  of  property  in  his  person  on  which  to  hold  the 
subject.  I  agree  on  that  head  with  what  Kilkerran  says  in  his 
report  of  Clbkk  v.  Eabl  Home.  Now  that  objection  don't  ap- 
ply here,  where  Reid  has  an  infeftment  or  decree  of  expiry  and 
adjudication.  The  title  is  quite  good  if  this  reduction  were  out 
of  the  question.  I  hold  that  the  negative  prescription  does  ap- 
ply to  such  a  right  of  action,  though  relative  to  an  heritable 
right.  It  would  be  a  dangerous  position  to  lay  down,  that  it 
does  not  touch  questions  relative  to  and  affecting  heritage.  If 
so,  a  reduction  on  deathbed  would  not  be  affected  by  it.  The 
words  of  the  Act  1617  apply  to  this  case  directly.  True,  the 
decree  was  in  absence,  but  if  not  quarrelled  for  forty  years,  it 
is  as  good  as  in  foro.  Formerly  there  was  no  need  of  such 
decree  at  all ;  and  to  require  it,  was  a  great  alteration  in  the 
debtor's  favour.  But  it  would  be  a  great  stretch  to  open  it  up 
after  forty  years,  unless  in  a  case  of  intrinsic  nullity.  If  a  volun- 
tary conveyance  is  good  in  forty  years,  why  not  a  judicial  one  ? 
But  it  is  said,  there  are  instrinsic  nullities  here,  and  that  the 
decree  does  not  show  that  the  debt  was  not  paid  within  the  legal. 
But  that  does  not  appear  from  the  decree,  and  the  use  of  nega- 
tive prescription  is  just  to  exclude  such  pleas.  In  the  case  of 
Paton,  there  was  an  intrinsic  nullity." 

LoBD  Hebmand  observed, — "  It  is  objected  that  negative  pre- 
scription don't  apply  to  a  right  of  property.  That  wont  do 
here,  for  the  defender's  plea  rests  on  the  pursuer's  property.  It 
is  truly  a  competition  between  a  disponer  and  a  disponee  in 
possession,  who  having  sat  for  forty  years,  has  excluded  all  ob- 
jections to  the  disposition  that  are  not  intrinsic.  That  plea  is 
as  good  in  case  of  a  judicial  as  of  a  voluntary  conveyance. 
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Paul  The  cEse  of  Campbbll  V.  Scotland  was  the  first  that  required  a 
RwD.  decree  of  expiry.  That  the  decree  was  in  absence  is  of  no  moment. 
1814.  The  brocard  as  to  negative  prescription  is  truly  extravagant.  I 
never  understood  it.  It  would  exclude  the  negative  prescription 
altogether,  at  least  it  would  limit  it  to  those  cases  where  there  is 
also  positive  prescription,  and  then  it  is  of  no  use.  In  short, 
it  applies  to  these  cases  only  where  the  possessor  has  no  title,  as 
in  the  case  noted  by  Kilkerran.  It  merely  means  that  a  party 
pleading  it  must  have  an  interest." 

Lord  Balgray  observed, — "  A  short  and  clear  case.  We  have 
of  late  lost  sight  of  the  true  nature  of  adjudication,  which  is  an 
heritable  right  of  property  sui  generis,  and  is  as  well  entitled  to 
protection  as  any  other  property.  Who  ever  heard  of  a  second 
constitution  of  the  debt  before  taking  decree  of  expiry  ?  No 
such  thing  is  requisite.  It  lies  with  the  debtor  to  come  forward 
and  state  his  objections,  if  there  be  any ;  and  if  he  does  not, 
and  lets  forty  years  pass,  his  mouth  is  shut  for  ever." 

Lord  President  Hope  observed, — "  I  am  of  the  same  opinion. 
I  never  understood  the  brocard  about  negative  prescription. 
What  Bankton  states  is  incorrect.  Erskine  is  not  correct  either. 
Though,  I  think,  he  refers  to  cases  where  the  possessor  has  a 
title,  but  a  bad  one,  which  requires  positive  prescription  to 
mend  it.  The  objection  to  the  pursuer  is,  that  he  is  so  situated 
that  he  must  come  forward  in  the  shape  of  an  action,  and  thai 
the  negative  prescription  excludes ;  and  that  being  excluded, 
the  defender  is  safe  on  the  title  he  has,  which  in  itself  is  un- 
exceptionable, as  coming  from  the  true  owner,  the  pursuer's 
predecessor." 


1.  The  case  of  Paul  v.  Beid,  subject    of  Adjudication   for 

and  also  the  cases  classed  under  Debt. 

the  two  following  Propositions,  be-  2.   In   the    case   of  Gedd   i?. 

long  more  properly  to  the  Title  of  Baker,  Dec.  5,  1740,  which  will 

Prescription,  which  falls  to  be  con-  be  given  at  length  under  a  subse- 

sidered  in  a  subsequent  portion  of  quent  Proposition,  the  Court  found 

the  work.     It  has  been  thought  that  forty  years^  possession,  upon 

proper,  however,  to  exhaust  the  an  infeftment  proceeding  upon  a 
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charter  of  adjudication,  excluded 
all  objections  of  nullities  against 
the  adjudication  or  grounds  there- 
of, although  there  had  not  been 
forty  years"  possession  since  the 
expiry  of  the  legal.  If  there  had 
been  possession  for  forty  years 
after  the  expiry  of  the  legal,  the 
adjadger's  right  would  have  been 
secured  by  the  positive  prescrip- 
tion. Although,  however,  he  was 
prevented  pleading  the  positive 
prescription,  he  was  found  entitled 
to  plead  the  negative  against  an 
action  seeking  to  reduce  his  adju- 
dication, on  the  ground  of  nulli- 
ties extrinsic  of  the  adjudication. 
Lord  Kilkerban  appends  the 
following  note : — "  N.B.  There  is 
no  doubt  but  it  is  competent  to 
allege  payment  within  the  legal, 
any  time  within  forty  years  after 
expiry  of  the  legal."  The  date  at 
which  the  right  to  prove  payment 
within  the  legal  began  to  prescribe, 
was  necessarily  the  expiry  of 
the  legal.  The  date,  again,  at 
which  the  right  to  reduce  the  ad- 
judication oil  extrinsic  nullities 
began  to  prescribe,  was  the  date  of 
the  decree  of  adjudication.  The 
pursuer  of  the  reduction,  there- 
tore,  although  barred  by  the  nega- 
tive prescription  from  reducing  the 
decree  of  adjudication,  by  the  lapse 
of  forty  years  from  its  date,  was 
not  barred  from  pleading  payment 
of  the  debt  during  the  legal,  until 
the  lapse  of  forty  years  from  the 
date  of  the  expiry  of  the  legal. 
According  to  the  law,  however, 
as  it  now  stands,  the  right  of  the 
reverser  to  plead  extinction  of  the 
debt,  either  by  payment  or  by  in- 
tromissions, remains  perpetual,  un- 


less a  decree  of  the  expiry  of  the 
legal  is  obtained.  Until  such  a 
decree  is  obtained,  the  debtor  is 
entitled  to  reclaim  his  lands,  on 
paying  such  balance  as  may  be 
found  due  on  an  accounting  taking 
place  between  him  and  the  ad- 
judger. 

3.  The  doctrine  laid  down  by 
Mr.  Erskine,  and  to  which  fre- 
quent reference  was  made  in  the 
case  of  Paul  v,  Reid,  is  in  these 
terms, — "  The  negative  prescrip- 
tion of  heritable  rights  of  property 
cannot  be  pleaded  even  by  one 
who  hath  a  title  in  himself  proper 
to  be  the  foundation  of  a  positive 
prescription,  if  it  be  not  actually 
established  in  him  by  that  pre- 
scription ;  because  the  negative 
prescription  confers  no  right  on 
him  who  pleads  it,  but  barely  ex- 
tinguishes that  which  is  in  the  ad- 
versary, and  consequently  none 
but  he,  who  hath  in  himself  a  full 
right  of  property  in  the  lands,  can 
have  any  interest  to  plead  against 
his  party,  that  he  has  lost  his  by 
the  negative  prescription,  since  by 
that  plea  his  adversary's  right  can- 
not be  transferred  to  himself." — 
Erskiney  3,  7,  8. 

4.  The  doctrine  contained  in 
this  passage  of  Mr.  Erskine  is 
substantially  correct,  although  it 
might  have  been  more  accurately 
expressed.  The  fundamental  rule 
in  the  law  of  prescription  as  re- 
gards a  right  of  property  in  land 
is,  that  a  right  of  property  in  land 
is  not  subject  to  the  negative  pre- 
scription. A  right  of  property  in 
land  cannot  be  lost  non  utendo. 
This  fundamental  rule  is  a  neces- 
sary consequence    of   the   feudal 
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principle^  which  regulates  the 
transmission  of  land,  that  there  can- 
not be  any  right  of  property  in  land 
without  an  infeftment.  The  uni- 
versal rule  is,NULLA8A8INA  NULLA 
TERRA.  This  rule  necessarily  re- 
quires the  production  of  titles  in  a 
competition  for  land.  In  the  com- 
petition, the  competing  parties 
must  trace  their  respective  pro- 
gresses to  a  common  author, and  ul- 
timately to  the  Crown,  from  whom 
all  titles  to  land  originally  proceed. 
In  the  competition  of  progresses, 
the  prior  infeftment  flowing  from 
the  common  author  must  prevail, 
unless  the  subsequent  infeftment 
is  fortified  by  the  positive  pre- 
scription, or  unless  it  can  be  shown 
to  have  flowed  from  the  party  in 
right  of  the  prior  infeftment.  If 
the  party  in  right  of  the  subse- 
quent infeftment  cannot  prove  pos- 
session on  his  title  for  forty  years, 
or  cannot  show  that  his  subse- 
quent infeftment  is  connected  with 
the  prior  infeftment,  the  prior  in- 
feftment must  prevail,  although 
more  than  a  century  may  have 
elapsed  since  the  loss  of  possession 
by  the  party  in  right  of  the  prior 
infeftment. 

5.  In  the  case  of  Paul  r.  Reid, 
the  pursuer  founded  on  the  plea, 
that  a  right  of  property  could  not 
be  lost  by  the  negative  prescrip- 
tion, but  the  application  of  that 
principle  was  in  his  case  erroneous. 
The  defender  was  unable  to  plead 
the  positive  prescription,  from  his 
not  having  possessed  for  forty  years 
on  his  charter  of  adjudication,  but 
the  decree  of  adjudication  on 
which  the  charter  proceeded  was 
virtually  a  title  flowing  from  the 


pursuer's  predecessor.  A  title  to 
land  constituted  by  adjudication, 
is  a  judicial  title;  and  although 
not  a  voluntary  one,  is  still  a  title 
flowing  from  the  debtor.  By 
means  of  it,  the  creditor  adjudging 
is  connected  with  his  debtor's  in- 
feftment. Like  any  other  title 
flowing  from  a  proprietor,  it  is 
liable  to  be  reduced  on  certain 
grounds;  but  if  the  title  is  ex 
facie  good,  and  the  grounds  of  n> 
duction  are  consequently  extrinsic 
of  the  title,  the  right  to  reduce  on 
such  extrinsic  grounds  is  lost  by 
the  negative  prescription.  The 
right  again  to  reduce  on  intrinsic 
grounds  is  perpetual. 

6.  The  inaccuracy  in  the  form 
of  expression  employed  by  Mr. 
Erskine  consists  in  his  appearing 
to  admit  that  the  negative  pre- 
scription can  EVER  be  pleaded 
against  a  right  of  property.  He 
states,  that  the  negative  prescrip- 
tion can  only  be  pleaded  by  one 
who  has  established  a  title  by  the 
positive  prescription.  It  would  be 
more  correct  to  say,  that  the  nega- 
tive prescription  can  never  be 
pleaded  against  a  right  of  property. 
It  is  by  the  positive  prescription 
alone  that  the  verus  dominus  can 
be  deprived  of  his  right  of  pro- 
perty. Nor  can  there  be  any  ne- 
cessity for  pleading  the  negative 
prescription  when  a  party  has  a 
title  by  the  positive  prescription. 
The  inaccuracy  of  expression  now 
referred  to  is  trifling  in  itself,  but 
it  has  acquired  great  importance 
from  the  use  which  has  been  made 
of  it  in  argument,  in  various  cases, 
involving  the  application  of  the  law 
of  prescription.     This,   however. 
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will  be  more  fully  considered  un- 
der the  Title  of  Prescription. 

7.  The  language  of  Lord  Bank- 
ton  does  not  appear  liable  to  a  si- 
milar objection.  He  observes, — 
"  By  the  negative  prescription, 
only  obligations,  real  or  personal, 
can  be  cut  off,  but  no  right  of  pro- 
perty can  thereby  accrue,  for  that 
can  only  be  acquired  by  transmis- 
sion from  the  proprietors,  or  the  po- 
sitive prescription.  Thus,  though 
the  proprietor  has  neglected  to  in- 
sist for  recovery  or  possession  of 
his  property  for  forty  years,  yet  he 
cannot  be  thereby  excluded  from 
suing  forit,  unless  the  possessor  has 
gained  the  property  by  the  positive 
prescription ;  for  only  a  right  fit)m 
the  true  proprietor,  or  from  an- 
other, made  sure  by  the  positive 
prescription,  can  establish  a  right 
of  property.  After  the  positive 
prescription  is  accomplished,  the 
author  is  presumed,  proesumptione 
juris  et  de  jure^  to  have  been  the 
true  proprietor,  but  not  till  then  ; 
so  that,  without  the  positive  pre- 
scription, the  competition  must  go 
according  to  the  priority  of  the 
rights,  by  progress  from  the 
Crown."— ^niton,  2,  12,  45. 

8.  In  his  valuable  work  on  Pre- 
scription, Mr.  Napier  observes, — 


"  Perhaps  Mr.  Erskine  merely 
meant  to  express,  that  no  proprie- 
tor can  be  excluded  fix)m  his  di- 
rect declarator  of  heritable  pro- 
perty by  negative  prescription ;  and 
when  excluded  in  such  a  case  by 
prescription  at  all,  it  is  that  his  an- 
tagonist produces  an  exclusive  title, 
fortified  in  terms  of  the  Act  1617, 
i,e,f  pleads  positive  prescription. 
But  the  loose  manner  of  wording 
the  passage  in  question  has  occa- 
sioned two  erroneous  conceptions, 
which  will  be  found  to  have  greatly 
perplexed  some  of  our  leading 
cases  of  prescription.  It  has  been 
sometimes  taken  to  mean,  that 
negative  prescription,  even  of  those 
heritable  actions  that  are  suscep- 
tible of  that  rule,  cannot  be  plead- 
ed, unless  positive  prescription  is 
either  running,  or  actually  com- 
pleted at  the  same  time ;  while,  on 
the  other  hand,  the  equally  un- 
sound view  has  been  deduced  from 
the  same  passage,  namely,  that  the 
negative  prescription  is  so  connec- 
ted with  the  positive,  that  a  claim 
qua  verus  dominus  does  fall  under 
the  negative  prescription  if  the  de- 
fender can,  at  the  same  time,  plead 
the  positive." — Napier's  Commen- 
taries on  the  Law  of  Prescription^ 
p.  80» 
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Intrinsic  Objections  to  an  Adjudication  may  be  pleaded  at  any  time, 
notvnthstanding  the  lapse  of  Prescription, 

I.— PATON  V.  DRYSDALB. 

July  20, 1726.  In  1679,  Robert  Blackburn  adjudged  the  lands  of  Hillfoot 
Nabbativk.  from  the  pursuer's  predecessor.  In  virtue  of  that  adjudication, 
to  which  the  defender  had  now  right,  the  lands  had  been  pos- 
sessed by  him  and  his  authors  for  upwards  of  forty  years.  The 
pursuer,  as  heir  to  his  predecessor  in  the  lands  of  Hillfoot, 
brought  a  reduction  of  the  adjudication.  The  grounds  of  re- 
duction were  certain  nullities  objected  to  the  adjudication,  par- 
ticularly that  it  was  pronounced  and  extracted  on  the  same 
day.     The  defender  pleaded  the  negative  prescription. 

PuROTwT  ^^  Pleaded  for  the  Pursuer. — Nothing  can  hinder  the  pur- 
suer, as  heir  to  his  predecessor,  from  claiming  the  property  of 
the  lands,  unless  his  predecessor  had  been  denuded  of  it,  or 
unless  the  defender  had  acquired  a  right  to  it  by  the  positive 
prescription.  Neither  of  these  grounds  exist  in  the  present 
case.  It  is  true  that  an  expired  adjudication  is  a  good  title  to 
denude  a  debtor ;  but  then  all  objections  to  which  it  is  liable 
are  proponable  at  any  time,  by  way  of  exception  or  reply,  when 
it  is  set  up  as  a  title  to  exclude  the  proprietor,  unless  it  is  se- 
cured by  the  positive  prescription.  For  exceptions  and  objec- 
tions of  nullities  are  perpetual,  and  the  longest  course  of  pos- 
session cannot  make  the  title,  namely,  the  adjudication,  which 
is  only  a  personal  right,  better  than  it  originally  was.  By  the 
Statute  1617,  the  positive  prescription  requires  an  infeftment> 
as  the  title  and  forty  years'  continued  possession  thereupon. 

The  defender's  infeftment  in  his  adjudication  was  no  earlier 
than  1719.  He  cannot,  therefore,  found  upon  the  positive  pre- 
scription. As  to  the  negative  prescription,  that  cannot  defeat 
the  pursuer's  right  of  property.  It  is  only  competent  to  debtors 
in  obligations  whereon  no  documents  have  been  taken  by  the 
creditors  for  the  course  of  forty  years ;  for  the  obhgations  tJiere- 
by  become  extinguished,  the  prescription  being  a  legal  discharge. 
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But  rights  of  property  cannot  be  cut  off  in  that  manner,  for      ^^J®** 
they  cannot  be  lost  to  one  unless  they  are  acquired  by  another.    Dbtbdalb. 

In  the  civil  law,  usucapioy  which  is  the  same  with  the  posi-  1726. 
tive  prescription  in  our  law,  required  a  just  title  as  well  as 
continued  possession,  and  without  a  proper  title  the  longest 
possession  could  not  avail.  By  later  constitutions,  the  proscrip- 
tion of  obligations  was  introduced,  which  only  afforded  a  defence 
to  the  debtor  against  any  obligation  not  sued  upon  within  the 
time  limited 

After  this  example,  the  prescription  of  heritable  rights  was 
introduced  into  our  law  by  the  Act  1617.  Before  that  Act 
no  such  prescription  took  place,  though  the  negative  prescrip- 
tion of  obUgations  was  long  before  in  use,  by  the  old  Statute 
James  III. 

The  clause  in  the  Act  1617,  concerning  the  negative  pre- 
scription, is  of  the  same  kind,  but  extending  it  to  heritable 
obligations.  This  clause,  however,  touching  the  negative  pre- 
scription, does  not  concern  rights  of  property  more  than  the 
old  Statute  did.  The  chief  intendment  of  the  Act  1617,  as 
appears  from  the  preamble,  was  to  regulate  the  prescription 
commonly  called  the  positive  prescription.  To  establish  this 
prescription,  it  requires  infeftment,  and  forty  years'  uninter- 
rupted possession. 

Pleaded  for  the  Defender. — The  defender  and  his  authors  arqumbnt  for 

1.,.,  .  ITT.  T  Drfmidkr. 

having  obtained  possession  upon  the  adjudication,  and  continued 
in  possession  for  upwards  of  forty  years,  his  title  was  secured 
by  the  positive  prescription.  Farther,  no  action  having  been 
brought  within  that  time  against  the  defender  or  his  authors, 
the  pursuer  cannot  now  be  allowed  to  object  the  nullities  on 
which  he  founds,  because  he  is  excluded  by  the  negative  pre- 
scription. 

Though  the  Act  1617  mentions  an  infeftment  as  the  title  of 
a  positive  prescription,  yet  it  does  not  exclude  other  titles  of 
possession,  such  as  an  adjudication.  An  adjudication  being  a 
good  title  of  possession,  may  found  the  adjudger  in  the  positive 
prescription,  if  continued  for  forty  years.  This  seems  to  be 
the  opinion  of  Sir  George  Mackenzie  in  his  observations  Upon 
that  Act. 
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Intrinsic  ObjecUons  to 
notwiO" 


July  20, 1726.       In  1679 

Nabbative.  from  the 
to  whic^ 
sessec' 


y'l/e  not  entitled  by  the  Act 

^,,^^n,  yet  the  pursuer  is  ex- 

^  .//^/i  fr<>™  objecting  any  nullities 

/^^*^i/flot  insist  on  them  within  forty 

^i'^^^/ P^^ssession  being  obtained  upon 

>^;iV^rJiat  all  actions  competent  upon 

contracts,  or  others  whatsoever. 


puiT 
br 


Aboume 
PuRsur 


/iiy 


'•'^J^  i^^  ^®  ®P*^  ^^  ^^^•'^  years.     The  general 
j^jJ^^^.0)%rsx^  must  comprehend  all  claims  for 
p^^fff  ^  competent,  and  consequently  must  com- 
^v'^V^^?/ property.      Upon  this  ground,  the  Lords 
^U  ^n  of  reduction,  ex  capUe  lectiy  prescribed  nan 
£dlJnii>rty  years. 

!uf^^7i6l7  mentions  reversions  expressly  which  do  pre- 
i^^  vfc  an  exception  of  those  incorporated  in  gremio  juris. 


Ki^ 


Exception  of  those  incorporated  in  gremto  jurts. 

^^^^ption,   however,  cannot  relate  to  legal  reversions. 

^   therefore,  the  pursuer  objects  nullities  to  the  adjudica- 

r    5oas  *^  open  it,  and  render  it  still  redeemable,  he  is  by  the 

^Y^xpressly  debarred  non  utendo  for  upwards  of  forty  years. 

fhe  adjudication  must  therefore  remain  an  absolute  and  irre- 

jeeinable  right. 

The  Lords  found, — "  That  the  adjudger,  though  forty  years  in 
?ft^^^'  possession,  yet  not  being  infeft,  he  could  not  object  the  nega- 


tive prescription  against  the  pursuer  as  heir.'' 


II.— AINSLIE  V.  WATSON. 

jttiy26,i788.  Iq  1687,  the  defender's  father  adjudged  the  lands  of  Halkerse 
nabbative.  from  the  pursuer's  father,  and  in  the  same  year  he  obtained  a 
charter  from  the  superior  and  was  infeft.  In  1733,  the  pur^ 
suer  brought  a  reduction  of  the  defender's  right,  alleging  several 
informalities  to  the  adjudication  on  which  the  charter  proceeded. 
The  defender  pleaded  the  positive  prescription  in  respect  of 
forty  years'  uninterrupted  possession  on  his  charter  and  sasine* 
July  11, 1788.  Interruptions,  however,  having  been  proved,  the  Court  found  it 
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en  that  the  defender  and  his  father  had  peaceably  pos-     aiks&h 
lands  of  Halkerse  for  the  space  of  forty  years,  con-     Watoon. 
a,nd  together,  so  as  to  establish  a  right  to  the  lands,      'rm. 
-aerefore  repelled  the  defence  founded  on  possession,  re- 
aving the  consideration.  How  far  the  pursuer  is  now  entitled 
to  object  to  the  defender's  adjudication. 

Pleaded  fob  the  Puksubb. — Objections  arising  from  in- :^»gu>»wt  foe 
trinsic  nullities  never  prescribe.  A  security  null  in  itself 
cannot  become  valid  and  effectual  by  the  mere  lapse  of  time. 
Extrinsic  objections,  not  arising  ex  facie  of  the  deed,  but  com- 
petent to  be  proponed  and  proved  against  it,  may  be  cut  off  by 
the  negative  prescription.  This  distinction  betwixt  intrinsic 
nullities,  appearing  ex  facie  of  the  deed  or  diligence  itself,  and 
extrinsic  objections,  or  reasons  of  reduction  competent  against 
it»  but  requiring  some  distinct  and  separate  proof  or  evidence, 
removes  all  difficulty  upon  the  present  question. 

The  adjudication  in  question  now  objected  to  labours  under  in- 
trinsic nullities. — 1^^,  It  is  not  Ubelled  in  terms  of  the  Act  1672, 
the  first  alternative  thereof  being  altogether  omitted.  2rf,  Not- 
withstanding it  is  a  total  adjudication,  it  is  led  for  £157  more, 
as  a  fifth  part  of  the  principal  sums,  which  is  erroneous  both  in 
fact  and  in  law,  for  the  fifiih  part  was  truly  200  merks,  and  the 
total  adjudication  could  only  be  lawfully  led  for  the  conven- 
tional penalties,  amounting  to  £70  Scots.  3dy  The  adjudication 
is  passed  on  3d  February  1687,  and  yet  the  sums  are  accumulate 
and  made  to  carry  interest  retro  fi'om  Martinmas  1685,  id  est^ 
for  no  less  than  fifteen  months.  No  lapse  of  time  can  render 
this  a  good  and  valid  adjudication,  any  more  than  a  bond  or 
sasine,  wanting  the  required  formalities,  could  be  rendered  valid. 
If  the  objection  to  the  adjudication  depended  upon  an  extrinsic 
proof,  for  example,  of  payments  made,  and  not  allowed  in  it,  in 
order  to  instruct  that  it  was  led  for  more  than  was  due,  there 
might  be  reason  to  hold  that  ground  of  reduction  as  cut  off  by 
the  negative  prescription.  In  the  case  of  Paton  v.  Drysdale, 
July  20,  1725,  the  Court  found  the  negative  prescription  was 
not  competent  to  be  objected  by  an  appriser,  against  the  heir  of 
the  debtor,  offering  to  reduce  the  same  after  forty  years  upon 
nullities. 
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AiNSLiB         Pleaded  for  the  Defender. — The  reduction  now  brought 
Watson,     of  the  adjudication  is  excluded  by  the  negative  prescription. 
^733        A  reduction  upon  the  formalities  now  founded  upon  was  com- 
abqumbutfob  patent  from  the  date  of  the  adjudication,  and  forty  years  are 
run  not  only  from  its  date,  but  also  from  the  date  of  the  infeft- 
ment  following  upon  it.      It  has  hitherto  been  held  that  all 
actions  of  reduction  prescribe  within  forty  years.     Thus  reduc- 
tions, ex  capite  inhibitionisy  and  upon  the  head  of  interdiction 
and  of  fraud  and  circumvention.     If  a  deed  wants  the  substan- 
tial requisites  it  is  no  deed,  and  will  not  become  a  deed  by  any 
lapse  of  time.     No  action  can  go  upon  it,  nor  can  an  exception 
be  founded  on  such  a  deed.    But  where  the  deed  is  complete, 
but  is  liable  to  exceptions,  there  the  prescription  will  exclude 
the  reduction,  and  the  proponing  of  the  exceptions. 

Jui^^26a^88.       ^^^  Lords  found, — "  That  the  objections  to  the  adjudication 

were  receivable,  notwithstanding  of  the  lapse  of  prescription." 
Eichies'  Deci-        LoRD  Elohies  in  his  Docisions  states, — "  The  Lords  adhered  to 
p.  7.  the  Ordinary's  interlocutor,  and  found  that  the  forty  years  does 

not  exclude  the  objections  to  the  adjudications,  which  may  be 
reconciled  to  the  former  decisions  of  the  Court,  as  to  the  nulli- 
ties appearing  ex  faci^  of  the  decreet ;  but  I  own  I  did  not 
think  it  reconcilable  with  them  as  to  the  extrinsic  proof." 
MS.  Notes.  On  the  Session  Papers  in  the  case,  Lord  Kilkerran  has  writ- 

Session  Papers,  ten, — ^^  Elchies  took  notico  of  a  decision  in  1676,  Jime  7th,  the 
Laird  of  Pilvaro  ;  another  in  1 665,  Young  v.  Young.  The  case  of 
Tolly,  also,  is  in  point.  Other  cases  were  also  mentioned  in  the 
papers.  In  all  these  cases  a  decreet  has  been  found  unchallenge- 
able by  the  negative  prescription,  and  so  that  point  became  our 
law.  It  were  dangerous  to  unsettle  so  estabhshed  a  point  The 
Lords  seemed  not  to  relish  this  doctrine,  pretty  much  upon  the 
same  reasons  as  in  the  Information  for  Ainslie.  At  last  Elchies, 
and  others  who  joined  him^  made  this  observation,  that  were  the 
nullities  objected,  no  other  than  adjudging  for  more  than  was  due 
and  such  like,  which  required  extrinsic  proof,  they  could  not  agree 
to  recede  from  the  former  practice ;  but  as  in  this  case  there  was 
a  nullity  ex  facie  of  the  decree,  being  a  general  adjudication  of 
the  lands,  and  yet  for  a  fifth  more,  that  might  difference  the  case. 
And  sQ  the  judgment  went  repelling  the  negative  prescription." 
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1.  The  jndgmentin  the  case  of 
Paton  r.  Dbtsdale  is  inaccu- 
rately expressed  in  two  particulars. 
It  is  inaccurate  in  the  statement 
that  the  adjudger  was  not  infeft ; 
but  what  is  intended  to  be  stated 
isobviouslythis — that  the  adjudger 
was  not  infeft  during  the  whole  of 
the  forty  years  that  he  was  in  pos- 
session. His  title,  therefore,  was 
not  secured  by  the  positive  pre- 
scription. The  judgment  is  inac- 
curately expressed  also  in  stating, 
that  because  the  adjudger  was  not 
infeft,  he  could  not  object  the  ne- 
gative  prescription  against  the  pur- 
suer. It  would  have  been  more 
correct  to  have  stated,  that  because 
the  adjudger  had  not  been  infeft 
for  forty  years,  he  could  not  object 
the  positive  prescription  against 
the  pursuer.  As  formerly  shewn, 
a  right  of  property  in  land  cannot 
be  lost  by  the  negative  prescrip- 
tion, although  the  right  to  reduce 
a  conveyance  proceeding  from  the 
pursuer  of  the  reduction  or  bis 
predecessor,  will  certainly  be  lost 
by  the  negative  prescription,  if  the 
grounds  of  reduction  are  extrinsic 
of  the  conveyance  sought  to  be 
reduced.  If,  however,  the  grounds 
of  reduction  are  intrinsic  of  the 
conveyance,  the  right  to  reduce  is 
perpetual. 

2.  In  the  case  of  Paton  v. 
Dbtsdale,  if  the  defender's  char- 
ter of  adjudication  and  infeftment 
were  ex  fade  valid,  which  they  ap- 
pear to  have  been,  and  if  he  had 
possessed  on  that  title  for  forty 
years,  it  would  have  been  unne- 
cessary for  him  to  have  founded 
on  the  decree  of  adjudication  which 


was  the  warrant  of  the  charter. 
His  title  would  thus  have  been  se- 
cure by  the  positive  prescription, 
and  being  thus  possessed  of  a  valid 
prescriptive  title,  the  warrant  of 
that  title  did  not  require  to  be 
produced.  As,  however,  the  ad- 
judger had  not  possessed  for  forty 
years  on  his  charter  of  adjudica- 
tion and  sasine,  it  was  necessary 
for  him  to  produce  and  found  upon 
the  decree  of  adjudication  which 
connected  him  with  the  prior  in- 
feftment of  the  pursuer's  predeces- 
sor. If  that  decree  had  been  ex 
facie  unobjectionable,  the  pursuer^s 
right  to  reduce  it  on  extrinsic 
grounds  would  have  been  lost  by 
the  negative  prescription.  On  the 
decree  being  produced,  however, 
it  was  found  liable  to  intrinsic  ob- 
jections, and  therefore  the  pursuer's 
right  to  reduce  it  was  sustained. 

3.  The  argument  for  the  pur- 
suer in  the  case  of  Ainslie  v. 
Watson,  brings  out  clearly  the 
proper  ground  on  which  the  judg- 
ment of  the  Court  must  be  held 
to  rest.  From  the  note  of  the  case 
given  by  Lord  Elchies,  it  would 
appear  that  some  of  the  Court  were 
inclined  to  have  sustained  the 
reduction  upon  extrinsic  as  well 
as  upon  intrinsic  grounds.  The 
ground  for  this  inclination  may 
possibly  have  been  the  terms  of 
the  judgment,  in  the  case  of  Pa- 
ton V.  Drysdale,  which  case  was 
founded  upon  by  the  pursuer,  and 
has  been  frequently  cited  as  an 
authority  for  the  position  that  the 
negative  prescription  cannot  be 
pleaded  against  a  right  of  property, 
except  by  a  party  who  has  actually 
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established  in  his  person  a  title  to  in  the  case  of  AiNSLiE  ».  Watsok, 

the   positive    prescription.      The  proceeded  on   the  principle  that 

MS.   Note  by    Lord    Kilkerran  the  grounds  of  reduction  were  in- 

shewsy  however,  that  the  judgment  trinsic  of  the  adjudication. 


Possession  upon  a  Charter  of  Adjudication  and  Sasine,  for  Forty 
Years  from  the  Expiry  of  the  Legai,  vests  an  absolute  right  of 
Property  in  the  Adjudger,  without  a  Declarator  of  Expiry  of  the 
Legal. 

1.— GEDD  V,  BAKER. 

Dec.  5, 1740.  Jij  1690,  Agucs  Pcarson  was  infeft  on  a  charter  of  adjudi- 
Nabrativh.  cation  in  certain  subjects  in  Burntisland,  the  property  of  the 
pursuer's  grandfather.  In  1717,  the  defender  purchased  the 
subjects  from  the  party  to  whom  Pearson  had  sold  them,  and 
was  infeft.  The  pursuer,  as  heir  of  the  debtor,  brought  a  re- 
duction of  the  adjudication.  The  defender  pleaded  the  positive 
prescription. 

ABouioaiT  w)B  Pleaded  fob  the  Pursuer. — The  forty  years  cannot  begin 
^^^^^  to  run  till  after  the  expiration  of  the  legal  of  the  adjudication, 
because  during  the  legal  the  adjudication  is  but  a  redeemable 
right,  which  becomes  irredeemable  only  upon,  and  by  the  ex- 
piration of  the  legal.  The  years,  therefore,  during  which  the 
right  was  redeemable  cannot  be  conjoined  with  the  subsequent 
years  to  make  up  a  prescription.  During  the  legal,  an  adjudi- 
cation is  but  a  disposition  ad  Rectum  for  security  of  a  debt,  and 
to  give  the  adjudger  a  title  to  enter  into  immediate  possession,  if 
he  pleases,  for  payment  of  it.  During  the  legal,  it  continues  a 
security  pignore  prcetorio,  but  after  the  ten  years  it  begins  to  be  an 
irredeemable  right.  If  the  adjudication  and  the  grounds  thereof 
are  subject  to  no  legal  objection,  the  right  is  absolutely  good 
the  day  after  the  expiry  ;  and  if  the  adjudication  is  clothed 
with  charter  and  sasine,  and  possession,  the  right  is  validated 
by  a  forty  years'  prescription,  though  there  may  be  defects  in 
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the  adjudication  or  grounds  thereof.     But  the  ten  years  during       Gk»i> 
which  it  is  a  redeemable  right  cannot  at  all  enter  into  the  com-     Bakes. 
putation  of  the  forty  years.  Tim" 

An  adjudication  in  effect  contains  two  sorts  of  rights.  The 
one  is  merely  a  security,  to  commence  immediately  after  the 
decree.  The  other  right  is  an  absolute  irredeemable  right,  the 
commencement  whereof  is  suspended  for  ten  years,  till  it  shall 
be  seen  whether  in  that  time  the  debtor  receives  the  lands  by 
payment,  or  the  adjudger  pays  himself  by  intromissions.  During 
the  first  period,  the  right  is  not  only  redeemable,  but  if  the  ad- 
judger enters  into  the  total  possession,  he  is  accountable  by  a 
rental,  afterwards  the  land  is  his  own.  A  party  pleading  pre- 
scription, must  be  able  to  say  that  he  has  possessed  the  lands 
tanquam  dominus  for  forty  years,  which  he  cannot  do  if  to  make 
up  forty  the  first  ten  years  are  computed. 

An  ordinary  adjudication  is  quite  different  from  an  adjudica- 
tion in  implement.  The  latter  is  every  way  similar  to  a  volun- 
tary disposition.  The  defender  is  bound  specifically  to  dispone 
certain  lands.  This  he  refiises  to  do,  and  the  Court  does  it  for 
him.  An  ordinary  adjudication  is  also  very  different  from  s^ 
voluntary  disposition,  with  a  temporary  pactum  de  retrovenden- 
do.  In  adjudication,  the  property  does  not  pass  from  the  debtor 
till  the  legal  is  expired ;  but  in  dispositions,  the  property  goes 
to  the  disponee  only  under  an  obligation  to  dispone  back  again ; 
which  obUgation  will  be  good  against  singular  successors  even, 
if  it  is  in  gremio  of  his  right,  or  duly  registered.  An  adjudica- 
tion bears  a  reversion  in  gremio^  so  that  the  debtor  or  his  heirs 
cannot  be  cut  off  by  the  negative  prescription  without  forty 
years'  silence  after  the  right  became  irredeemable.  Neither  is 
the  positive  prescription  pleadable  where  a  temporary  reversion 
is  stipulated  in  the  right,  for  during  the  continuance  of  the  right 
of  reversion  there  is  no  need  to  quarrel  the  adjudger's  right  as 
irredeemable. 

Pleaded  fob  the  Dbpbjjdbb. — The  defender  and  his  authors  abgumint  pob 
have  possessed  for  forty  years  on  the  charter  of  adjudication, 
and  therefore,  in  terms  of  the  Statute  1617,  he  cannot  now  be 
disquieted  by  any  person  upon  any  ground.     The  Statute  re- 
quires charter  and  sasine,  but  it  makes  no  distinction  as  to  the 
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Gkdd  grounds  upon  which  the  charter  proceeds,  whether  upon  a  dis- 
Bakbb.  position,  or  resignation,  or  upon  an  adjudication.  No  distinc- 
174a  tion,  therefore,  can  be  made  between  these  cases.  Charter  and 
sasine  of  the  property  from  the  superior,  upon  whatever  it 
proceeds,  with  forty  years'  peaceable  possession,  is  declared  a 
sufficient  and  absolute  right  by  the  Statute.  An  adjudica- 
tion is  an  absolute  disposition  of  property,  by  the  law  ad- 
judging the  debtor's  lands  to  belong  to  the  adjudger.  It  is 
in  the  words  and  form  of  an  absolute  disposition  of  the  lands 
adjudged  in  payment  of  the  debt  claimed.  It  is  true  that 
the  law  allows  the  debtor  to  redeem  his  lands  by  payment 
of  the  debt  within  ten  years  of  the  date  of  the  adjudication  ; 
but  then,  if  they  are  not  so  redeemed,  the  right  of  property 
is  absolute  retro  from  the  date  of  the  adjudication,  and  the 
positive  prescription  runs  from  the  date  of  the  charter  and 
sasine.  The  property  is  conveyed  absolutely  by  the  adjudica- 
tion, but  it  may  be  redeemed  by  payment  of  the  debt  within  ten 
years,  but  there  is  no  redemption  competent  after  that  time. 

There  is  a  great  difference  between  an  adjudication  and  a 
disposition  in  security.  An  adjudication  is  like  the  case  of  an 
absolute  disposition,  with  a  clause  in  gremio  de  retravendendOy 
upon  payment  of  the  price  at  any  time  within  ten  years,  but 
declaring,  that  after  the  ten  years  the  purchaser  shall  not  be 
obliged  to  redispone.  Such  a  disposition,  seeing  it  contains  an 
absolute  disposition  of  the  property,  is  the  foundation  for  char- 
ter and  sajsine  ;  and,  in  case  the  lands  are  not  redeemed  within 
the  ten  years,  prescription  will  run  from  the  date  of  the  sasine 
upon  such  a  charter.  A  disposition  of  the  kind  now  supposed 
is  very  different  from  a  disposition  only  in  security.  The  one  is 
a  title  of  property; — the  other  is  not ;  and,  consequently,  the 
one  is  the  foundation  of  prescription,  if  charter  and  sasine 
follow  on  it,  though  the  other  be  not. 

If  a  debtor  could  instruct  that  the  debt  was  paid  within 
the  legal,  he  might  be  heard ;  but  there  is  no  room  for  this. 
Nor  is  that  the  pursuer's  plea.  He  would  set  up  the  adjudica- 
tion by  objections  against  the  form  of  it,  and,  if  possible,  reduce 
it  to  nothing — ^a  procedure  altogether  incompetent,  as  the  defen- 
der is  now  secured  upon  his  charter  and  sasine  by  the  positive 
prescription.     The  defender  has  now  no  need  for  the  adjudica- 


1740. 
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tioiL  He  may,  if  he  please,  bum  it,  or  allow  certification  to  pass  Gbdd 
against  it.  He  is  secure  upon  his  charter  and  sasine,  against  baLe. 
which  nothing  can  be  objected  but  falsehood.  It  is  only  a  loose 
metaphorical  way  of  sp^Eiking,  to  term  an  adjudication  Vipignua 
prcBtorium,  for,  in  its  form  and  nature,  it  is  nowise  a  disposition 
in  security,  or  piffnuSy  but  an  absolute  conveyance  of  the  pro- 
perty in  payment  of  the  debt 

The  Lords  found, — "  That  forty  years*  possession  on  the   Judomekt. 

.        .  Dea  6  1740. 

charter  and  infeftment  excluded  all  objection  of  nullities  against 
the  adjudication  or  grounds  thereof,  albeit  there  had  not  been 
forty  years'  possession  since  the  expiry  of  the  legal,  and  found, 
that  the  years  of  minority  are  to  be  deducted.'" 

Lord  Kilkbrran  appends  the  following  note : — "N.B.  Though  Kiikerran'sDe- 

xu  •  J      1.x  1.   X  -x  •  X      X  X        n  X       -xu  •     cisioM,  p.  418. 

there  is  no  doubt  but  it  is  competent  to  allege  payment  within 
the  legal  for  forty  years  after  the  expiry  of  the  legal" 

On  the  Session  Papers  in  the  case.  Lord  Eilkerran  has  also 
written, — "  The  Statute  introducing  the  positive  prescription  is,  ms.  Notes. 
that  a  charter  and  sasine,  with  forty  years'  possession  without  SessionPa^rs. 
interruption,  give  a  sufficient  right,  and  secure  the  possessor 
against  all  challenge  on  any  other  head  than  falsehood.  A  char- 
ter of  adjudication  does,  from  its  date,  give  a  right  of  property. 
By  our  ancient  law,  an  apprising  of  land  for  a  payment  of  debt, 
did  immediately  transfer  the  property  without  any  reversion,  as 
much  as  poinding  of  moveables  transfers  the  property  at  this 
day.  True,  by  the  after  Statutes,  a  reversion  is  given  to  the 
debtor  within  a  time  certain.  That  does  not  hinder  the  pro- 
perty to  be  in  the  meantime  with  the  adjudger,  no  more  than  a 
sale  under  reversion  for  a  definite  number  of  years  excludes  the 
pursuer  from  the  property  in  the  meantime/' 

It  would  appear,  however,  that  Lord  Kilkerran  afterwards 
altered  his  opinion,  as  stated  in  this  note,  for  Lord  Elchies,  in 
his  Decisions,  mentions  that  the  judgment  was  unanimous,  with 
one  exception.  His  note  of  the  case  is  as  follows  : — "  An  ad-  EicWee'  Decu 
judger  having  obtained  charter  and  sasine,  and  entered  to  pos-  p.  lo. 
session  immediately  after  adjudication,  and  possessed  for  more 
than  forty  years, — ^the  Lords  found,  that  the  adjudication  could 
not  be  quarrelled  upon  nuUities,  though  he  had  not  possessed 
for  forty  years  after  the  legal.     But  they  thought  he  might  de- 


204 


TRANSMISSION  OP  LAND. 


Gkdd 

Bakib. 

1740. 


clare  the  adjudication  satisfied,  and  paid  within  the  legal  any 
time  within  forty  years  after  the  expiry  of  the  legal,  though 
there  was  no  occasion  to  give  an  interlocutor  on  this  point. 
This  interlocutor  was  unanimous,  except  the  Marquis  of  Tweed- 
dale.     Amiston,  absent.'* 


II,— CUTLER  V.  M'LELLAN. 

Dec.  9, 1762.  John  M'Lellan  was  infeft,  in  1706,  upon  a  Crown  charter  of 
Narrative,  adjudication  in  the  lands  of  Gurchrew.  He  died  in  1 724,  and 
the  lands  continued  to  be  possessed  by  his  heirs.  In  1760,  the 
pursuer,  as  heir  of  the  party  from  whom  the  lands  were  ad- 
judged, brought  a  reduction  of  the  de/ender's  title.  The  de- 
fender pleaded  the  positive  prescription.  The  pursuer  pleaded 
minorities,  regarding  which  a  proof  was  allowed.  On  a  proof 
being  led,  it  was  admitted  by  the  pursuer,  that  the  abatement 
of  the  minorities  was  suflBicient  to  elide  prescription.  The  pur- 
suer then  pleaded,  that  prescription  could  not  begin  to  run 
till  the  expiry  of  the  legal ;  and  it  was  admitted  by  the  defen- 
der, that,  if  that  plea  were  well  founded,  prescription  had  not 
run  at  the  time  of  commencing  the  suit,  deduction  being  made 
for  the  minorities  proved. 

pdr8dS7  ^^  Pleaded  for  the  Pursuer. — The  question  to  be  determined 
is — Whether  prescription  runs  upon  an  adjudication  from  the 
date  of  the  charter  and  infeftment  expede  thereon,  or  from 
the  expiry  of  the  legal  ?  By  the  Act  1621,  a  creditor  has  no 
farther  right  to  the  lands  adjudged,  than  for  payment  of  his 
annualrents.  It  was  an  heritable  subject  put  into  his  hands, 
as  a  pledge  or  security  for  payment  of  his  debt.  If  the  debtor 
did  not  take  care  to  have  the  whole  debt  cleared  within  the 
time  fixed  for  redeeming  them,  the  old  idea  of  an  apprising  was 
revived,  and  the  lands  were  considered  as  become  the  absolute 
property  of  the  creditor,  as  was  the  case  from  the  beginning. 
Until  the  expiry  of  the  legal,  therefore,  an  apprising  is  to  be 
considered  only  as  a  right  in  security,  and  not  as  an  alienation 
of  the  property.    During  the  legal  the  debt  still  subsists,  and 
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may  be  extiuguished  by  intromissions  or  compensation.  If  the  Cutlbb 
creditor  gets  payment  within  the  legal,  the  estate  returns  to  the  m^lkllah. 
debtor  without  any  form  of  law.  In  order  to  found  prescrip-  1762. 
tion,  the  person  who  prescribes  must  have  possessed  the  estate 
as  his  own  absolute  property.  This  no  adjudger  can  do  within 
the  legal.  He  only  possesses  the  estate  as  a  security  for  his 
debt.  He  has  no  other  right  in  it  but  for  payment  of  his 
annualrent.  He  can  never  look  upon  it  as  his  own  property, 
for  he  can  never  be  certain  but  that  it  may  be  redeemed  the 
next  day.  After  the  legal  is  expired,  the  case  comes  to  be 
very  different.  If  the  debt  is  not  extinguished  by  intromis- 
sion or  compensation,  the  creditor  becomes  absolute  proprietor. 
From  that  period  he  begins  to  possess  upon  a  right  of  property, 
and  has  every  reason  to  look  upon  the  estate  as  his  own.  Pos- 
session for  forty  years,  therefore,  after  the  expiry  of  the  legal, 
must  undoubtedly  secure  the  estate  to  him  by  prescription. 

Plbadbd  for  the  Defender. — There  is  no  substantial  ground  aeoumbnt  foe 
for  distinguishing  between  charters  and  sasines  proceeding  upon  *™''^** 
adjudications,  and  charters  and  sasines  proceeding  upon  volun- 
tary dispositions.  Although  there  is  a  right  of  redemption  for 
ten  years,  yet,  after  the  expiry  of  the  legal,  an  adjudger  is  un- 
derstood to  have  been  owner  from  the  date  of  the  decree,  be- 
cause the  legal  is  no  more  than  a  privilege  given  to  the  debtor 
to  void  the  judicial  sale  by  payment,  which,  if  he  omits  to  do, 
the  sale  must  be  considered  as  absolute,  agreeably  to  the  origi- 
nal nature  of  a  decree  of  apprising.  Prescription,  therefore, 
must  be  held  to  run  upon  a  charter  and  sasine,  taken  upon  an 
adjudication  during  the  legal,  in  the  same  manner  as  it  does 
upon  a  voluntary  disposition,  or  as  it  would  have  done  if  no 
legal  had  ever  been  introduced.  As  adjudications  are  judicial 
sales  in  payment,  under  a  condition  only  of  being  voided  if  pay- 
ment is  made  within  the  legal,  payment  may  be  made  either 
in  the  way  of  intromissions  or  compensation.  The  power  of  ex- 
tinguishing an  adjudication  in  either  of  these  ways  does  not  im- 
pugn the  nature  of  the  right,  as  being  a  judicial  sale  in  payment 
under  a  condition  only  of  being  voided,  if  payment  is  made 
within  the  legal.  If  satisfaction  is  made  within  the  legal,  it  is 
true  that  no  reconveyance  is  necessary,  because  such  a  satisfac- 
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CoTLKB  tion  has  the  efifect  of  voiding  the  right,  and  rendering  it  alto- 
M<LsLLAM.  gether  ineffectual.  If,  then,  an  adjudication  is  in  law  a  dispo* 
1762.  sition  of  land  in  payment,  it  necessarily  follows  that  a  charter 
and  infeftment  upon  such  a  disposition  is  a  title  of  property, 
and  consequently  a  title  of  prescription.  It  falls  to  have  this 
effect  by  the  Statute  1617,  which  does  not  distinguifidi  infeft- 
ments  upon  adjudications  from  other  infeftments,  but  makes 
one  general  enactment  with  regard  to  alL 

D^'9*i762  ^^®  Lords  Found, — "  That  the  prescription  does  not  begin  to 
run  from  the  date  of  the  charter  and  infeftment  upon  the  adju- 
dication, but  from  the  expiry  of  the  legal  of  said  adjudica- 
tion." 
^i^^t  Tor  ^^^^  MoNBODDo  observes  with  regard  to  this  case, — "  The 
T.  p.  898.  Lords  in  this  case  were  all  unanimous,  that  upon  a  charter  of 
adjudication,  prescription  of  the  absolute  irredeemable  property 
could  not  run,  except  fi-om  the  expiration  of  the  legal.  If  the 
prescription  had  been  pleaded  against  any  other  than  the  debtor, 
or  his  heir,  it  would,  I  imagine,  have  run  from  the  date  of  the 
sasine,  because  the  possession  of  the  adjudger  in  such  a  case 
would  have  been  considered  as  the  possession  of  the  debtor. 
And  in  a  question  with  anybody,  if  the  adjudger  claimed  no 
more  by  prescription  than  the  redeemable  right,  the  prescrip- 
tion would  run  from  the  date  of  the  sasine.'^ 


IIL-^PBNCB  V.  BRUCE. 


Jan.  21, 1807.  The  lauds  of  Flemington  were  adjudged  in  1 746,  by  Thomaa 
Nabbativb.  Ogilvy  of  CouU,  from  the  Reverend  John  Ouchterlonie,  and  in 
1747  he  was  infeft  upon  a  Crown  charter  of  adjudication.  The 
pursuer,  as  the  heir  of  the  debtor,  brought  a  reduction  in  1800 
of  the  defender's  title,  who  had  now  acquired  right  to  the  lands. 
The  defender  pleaded  the  expiry  of  the  legal,  and  also  the  posi- 
tive prescription. 

]^!S^orfi^,     Lord  Hbbmand,  Ordinary,  "  Repelled  the  defences  founded 

June  24, 1801. 
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on  the  expiry  of  the  legal :  Found,  that  prescription  only  be-  ^^^ 
gan  to  run  from  the  year  1757,  when  the  legal  expired,  and  brugb. 
might  have  been  declared/*  lawT 

On  a  representation  the  Lord  Ordinary,  "  In  respect  of  the  Anandumto 
importance  of  the  cause,  made  avizandum  to  the  Court''  Feb.  16, 1802. 

Pleaded  for  the  Pursuer. — The  lapse  of  ten  years  from  AEoomr  wb 
the  date  of  the  decree  of  adjudication,  does  not  vest  the 
adjudger  with  an  irredeemable  right  of  property  without  a 
decree  of  declarator  of  expiry  of  the  legal  If  he  does  not 
obtain  such  a  decree  the  property  does  not  vest,  for  the 
expiry  of  the  legal  does  not  vest  the  estate  in  the  adjudger 
ipso  jure.  Until  the  expiry  of  the  legal  has  been  declared, 
the  adjudication  is  only  a  mere  heritable  security  created 
by  the  Court.  It  is  merely  a  pignus  prcBtorium^  and  until 
the  expiry  of  the  legal  has  been  declared,  the  right  con- 
tinues still  of  that  nature.  It  is  not  a  sale  but  a  pignus  prcBto- 
rium,  and  no  continuance  of  possession  or  length  of  time  can, 
per  se^  alter  the  nature  of  the  rights  or  change  a  redeemable 
right  of  pledge  into  an  irredeemable  right  of  property.  The 
right  of  an  adjudger,  therefore,  can  never  become  by  prescription 
a  right  of  property. 

The  Statute  1617  only  confirms,  in  consequence  of  the  pos- 
session, the  right  of  the  possessor,  whatever  that  right  may 
be.  If  the  person  in  whose  favour  it  operates  waa  formerly  the  . 
proprietor,  it  secures  his  property  from  future  challenge.  If  it 
was  a  right  of  pledge^  it  makes  that  right  unexceptionable,  but 
it  does  not  erect  it  into  a  new  and  superior  right,  widely  diflfer- 
ent  in  its  nature  and  effects  from  the  original  right.  If  it  was 
an  adjudication,  it  secures  that  adjudication  from  being  set 
aside  on  grounds  which  might  have  been  successfully  urged 
during  the  currency  of  the  prescriptive  possession,  but  it  re- 
mains an  adjudication  still,  that  is  a  pignus  prcstorium,  and 
cannot  be  transformed  into  a  different  right  without  the  inter- 
position of  legal  authority.  Without  some  judicial  act,  adju-  . 
dications  must  always  remain  mere  heritable  securities,  and  the 
positive  prescription  can  no  more  transform  a  pignus  praatorium 
into  a  right  of  property,  than  it  can  do  so  with  regard  to  a 
pignus  conventionale^ 
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spiwcb  Pleaded  for  the  Defender. — The  defender's  right  is  un- 

Bbuoi.  challengeable  in  virtue  of  the  charter  and  sasine  expede  in 
1807.  1747,  and  the  possession  that  has  followed  upon  that  title  since 
aequiont  fob  that  date.  The  defender's  title  is  thus  fortified  by  the  positive 
prescription.  The  prescription  ought  to  be  held  as  commencing 
on  March  30,  1747,  which  was  the  date  of  the  charter  of  adju- 
dication. It  is  immaterial,  however,  whether  the  prescription 
be  held  to  commence  at  the  date  of  the  infeftment  in  the  char- 
ter  of  adjudication,  or  at  the  date  of  the  expiry  of  the  legal. 
The  decree  of  adjudication  was  obtained  in  1 745  ;  the  legal 
consequently  expired  in  1755.  Whether,  therefore,  the  pre- 
scription is  held  to  commence  at  1747,  the  date  of  the  infeft- 
ment,  or  at  1755,  the  date  of  the  expiry  of  the  legal,  or  at  1757, 
ten  years  after  the  date  of  the  infeftment,  still  the  period  of 
prescription  is  complete.  The  present  action  not  having  been 
raised  till  1800,  there  has  been  a  full  period  of  forty  years  of 
possession  proceeding  upon  charter  and  sasine. 

l^^^m        "  ^^®  Lords  sustained  the  defence  of  positive  prescription.'* 
MS.  Notes.  Lord  President  Campbell,  on  the  Session  Papers  in  this 

beU'e^iSS^  case,  has  written, — "  Ogilvy  of  Coull's  adjudication  for  himself, 
Papere.  g^^j  ^^  trustee  for  a  variety  of  creditors,  with  the  charter  and 

sasine  upon  it  in  1747,  was  a  clear  title  for  positive  prescrip- 
tion, and  it  seems  immaterial  whether  in  this  case  it  shall  run 
from  the  date  of  infeftment,  or  from  expiry  of  the  legal.  The 
former  has  generally  been  understood,  though  the  latter  may 
perhaps  be  more  consonant  to  the  nature  of  a  general  adjudi- 
cation." 


IT.— ROBERTSON  v.  THE  DUKE  OP  ATHOLB. 

May  10, 1816.  In  1673,  Alexander  Robertson  of  Lude,  the  great-great* 
Narrative,  grandfather  of  the  pursuer,  died  infeft  in  the  lands  of  Clunes 
and  Strathgroy,  and  also  in  the  lands  of  Inchmagrenoch.  In 
1677,  these  lands  were  adjudged  by  Alexander  Robertson  of 
Fascally,  by  a  decree  cognUionia  causa — the  son  of  Robertson 
of  Lude  having  renounced  to  be  heir.     Upon  this  adjudication 
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the  adjudger  was  never  infeft  in  the  lands  of  Chines  and  Strath-    Robkhtson 
groy,  but  in  the  same  year  in  which  the  adjudication  was  ob-  thjjDukeof 
tained  he  was  infeft  in  the  lands  of  Inchmagrenoch,  upon  a     ^™*^'^' 
charter  of  adjudication  from  Gilbert  Stewart,  Prebend  of  Dun-       ^^^^• 
keld,  as  superior  of  the  lands.     The  adjudger  entered  into  pos- 
session of  all  the  lands  adjudged. 

In  1688,  the  adjudger  conveyed  his  adjudication  to  the 
Marquis  of  Athole.  The  Marquis  took  no  infeftment  on  the 
conveyance  from  the  adjudger,  but  in  1690,  he  executed  a  deed 
of  entail,  in  which  the  lands  of  Inchmagrenoch,  and  Eobertson 
of  Fascally's  adjudication  thereof  were  conveyed.  No  mention 
was  made  in  the  entail,  or  in  the  charter  or  infeftment  which 
followed  upon  it,  of  the  lands  of  Clunes  and  Strathgroy. 

In  consequence  of  the  abolition  of  Episcopacy  at  the  Revolu- 
tion, the  lands  of  Inchmagrenoch,  which  formerly  held  of  a 
Prebend,  came  to  hold  of  the  Crown.  They  were  accordingly 
included  in  the  Crown  charter,  which  was  obtained  by  the  Mar- 
quis of  Athole  in  1691,  proceeding  upon  the  deed  of  entail  of 
1 690.  The  charter,  so  far  as  related  to  the  lands  of  Inchma- 
grenoch, proceeded  upon  the  procuratory  in  the  adjudger's 
disposition,  and  the  assignation  thereof  contained  in  the  deed 
of  entail.  The  lands  of  Clunes  and  Strathgroy  were  not  men- 
tioned in  the  charter.  In  the  subsequent  titles,  the  right  of  the 
family  of  Athole  to  the  lands  of  Inchmagrenoch  was  described 
in  the  same  manner  as  in  the  charter  1691,  and  in  none  of 
these  titles  were  the  lands  of  Clunes  and  Strathgroy  mentioned. 
These  lands,  however,  were  formerly  held  of  the  Athole  family, 
as  forming  part  of  the  Earldom  of  Athole,  and  the  Earldom  of 
Athole  was  comprehended  in  the  charter  passed  by  the  Marquis 
of  Athole  in  1691. 

In  1803,  the  pursuer  having  obtained  himself  served  heir  of 
line  to  Alexander  Robertson,  who  died  last  infeft  in  all  the 
said  lands,  brought  two  actions  of  reduction,  the  one  relating  to 
the  lands  of  Clunes  and  Strathgroy,  and  the  other  to  the  lands 
of  Inchmagrenoch.  The  defender  produced  the  charter  ob- 
tained by  his  predecessor  in  1691,  which  comprehended  the 
Earldom  of  Athole,  and  also  the  lands  of  Inchmagrenoch  specially 
mentioned,  and  founding  upon  that  charter,  he  pleaded  a  title 
to  exclude. 


210  TRANSMISSION  OF  LAND. 

Robertson        Plbaded  FOR  THE  PuRSUER. — The  lands  of  Cluues  and  Strath- 
Tim  DiTKE  op  gpoy  are  not  mentioned  in  the  charter  of  1691,  founded  on  by 

the  defender-     The  charter  contains  the  general  name  of  the 

Argument  for  ^^^^^^^^  ^  Athole.     The  lands  in  question,  however,  do  not 

Pursuer.        form  part  of  the  Earldom  of  Athole.     The  charter  contains  the 

Clui«8^d^^  special  names  of  the  particular  lands  which  compose  that  Earl- 

Stratugroy.    (Jom.     No  other  lands  can  be  held  as  comprehended  within  the 

Earldom  except  those  which  are  specially  named.     Were  it 

otherwise,  it  would  be  impossible  to  know  how  far  the  general 

term  of  Earldom  extended.     At  all  events,  no  lands  can  be 

held  as  comprehended  in  the  Earldom,  but  such  as  at  some 

former  period,  and  by  an  express  charter,  had  been  united  in 

and  incorporated  as  parts  of  it*     It  is  incumbent,  therefore, 

on  the  defender  to  produce  some  previous  charter,  showing  that 

the  lands  in  question  were  united  and  incorporated  as  parts  of 

the  Earldom  of  Athole. 

But  even  if  it  could  be  shown  that  the  lands  in  question  were 
contained  in  the  charter  of  1691,  either  under  a  special  or  a 
general  name,  this  would  not  establish  the  defender's  plea  of  a 
title  to  exclude.  The  charter  could  only  have  conveyed  the 
superiority  of  the  lands  in  question,  as  the  property  or  dominium 
utile  of  the  lands  belonged  to  the  predecessors  of  the  pursuer- 
Alexander  Robertson,  one  of  the  pursuer's  predecessors,  was 
infeft  in  the  lands  in  1642,  on  a  precept  from  the  Earl  of 
Athole,  and  died  last  vest  and  seised  in  1673.  The  dominium 
utile  of  the  lands  remained  in  hcereditaie  jacente  of  Alexander 
Robertson  in  1691,  and  remains  so  still,  nor  can  it  be  lost  or 
extinguished  by  any  length  of  time,  as  a  right  of  property  is 
not  aflFected  by  the  negative  prescription.  Neither  could  it  be 
extinguished  and  consolidated  with  the  superiority,  unless  some 
person  had  been  regularly  infeft  in  the  base  fee  in  right  of 
Alexander  Robertson,  and  had  then  resigned  the  base  fee  ad 
perpetuam  remanentiam  in  the  hands  of  the  superior.  Neither 
of  these  acts  ever  took  place.  There  has  been  no  infeftment  in 
the  base  fee  since  the  death  of  Alexander  Robertson,  and  no 
resignation  ad  remanentiam  in  the  hands  of  the  superior.  A 
consolidation  of  property  and  superiority  does  not  take  place 
ipso  jure.  In  order  to  effect  a  consolidation,  a  resignation  ad 
remanentiam  is  absolutely  necessary. 
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The  defender's  plea,  that  the  pursuer  is  not  entitled  to  assert    Robs^tso* 
that  the  property  in  the  lands  in  question  belonged  to  his  pre-  The  dukb  of 
decessors  at  the  date  of  the  charter  1691,  because,  in  order  to       ™^"' 
prove  the  assertion,  it  is  necessary  for  him  to  go  back  for  more        ^®^^' 
than  forty  years,  during  which  period  the  family  of  Athole  have 
been  in  quiet  possession,  is  a  mere  begging  of  the  question 
raised  by  the  pursuer.    That  question  is, — Whether  the  charter 
1691,  if  it  contained  the  lands  in  question  at  all,  conveyed  the 
property,  or  only  the  superiority  of  them  ?     The  pursuer  has 
produced  evidence  to  show  that  the  property  of  these  lands  did 
at  that  period  belong  to  his  predecessors,  and  that  therefore  it 
could  be  the  superiority  only  which  was  contained  in  the  charter 
1691.     In  opposition  to  this  evidence,  he  is  met,  not  with  a 
denial  in  point  of  fact,  but  with  an  argument  in  point  of  law, 
to  the  eflFect  that  the  Statute  1617  will  not  allow  him  to  make 
such  an  averment,  or  to  produce  evidence  to  establish  it.     The 
pursuer,  however,  submits  that  he  is  entitled  to  make  such  an 
averment,  and  to  prove  it.     And  if  the  averment  is  proved,  it 
is  incumbent  on  the  defender  to  show  how  he  obtained  a  title 
to  the  property. 

To  obviate  the  diflSculty  now  stated,  the  defender  farther 
pleads,  that,  although  his  title  was  originally  a  title  to  the  su- 
periority, it  has  been  converted  into  a  title  to  the  property  also 
by  the  positive  prescription,  in  consequence  of  the  possession 
that  has  been  enjoyed  since  1691.  The  defender's  predecessor, 
however,  in  1691,  had  two  distinct  rights  in  his  person.  He 
had  the  fee  of  the  superiority,  which  was  his  only  proper  right 
under  the  charter  and  infeftment  of  1691.  He  had  also  a  per- 
sonal redeemable  right  to  the  property,  in  virtue  of  the  convey- 
ance of  the  adjudication  against  the  lands,  which  was  obtained 
by  Robertson  of  Fascally.  The  entry  to  possession  of  the  pro- 
perty was  upon  the  adjudication  or  personal  redeemable  right. 
The  rule  of  law  is,  Quod  nemo  potest  mutarb  cadsam  possbs- 
siONis  BUM.  The  defender's  predecessors,  therefore,  must  be 
held  to  have  possessed  upon  the  adjudication  all  along,  and  thus 
never  to  have  possessed  upon  the  title  of  superiority.  From 
this  it  follows,  that  as  both  a  title  and  possession  are  necessary 
to  make  up  a  prescriptive  right,  the  family  of  Athole  could  have 
acquired  no  right  to  the  property,  even  if  the  infeftment  in  the 
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RoBKRTsoN    superiority  were  a  title  upon  which  right  to  the  property  could 

Th«  ditkk  op  be  prescribed. 

If,  m  place  of  entering  to  possess  upon  a  legal  redeemable 

right  by  adjudication,  the  defender's  predecessor  had  entered 
to  possession  upon  a  redeemable  right  of  wadset,  it  could  not 
have  been  maintained,  that  by  the  possession  being  continuei), 
for  more  than  forty  years,  the  right  of  the  reverser  under  the 
wadset  would  have  been  extinguished,  on  the  ground  that  a 
prescriptive  right  to  the  property  had  been  acquired  under  the 
infeftment  of  superiority.  Such  a  plea  would  have  been  suc- 
cessfully met  by  the  counter  plea.  Nemo  potest  mutare  causam 
POSSESSION  IS  SUM.  As  the  possession  had  commenced  upon  a 
wadset  right,  the  defender's  predecessor  would  have  been  held 
to  have  possessed  upon  that  right  all  along,  and  would  not 
have  been  allowed  to  invert  the  possession  by  ascribing  it  to 
the  title  of  superiority  for  the  purpose  of  defrauding  the  re- 
verser. Between  a  wadset  right  and  an  adjudication,  in  this 
respect,  there  is  no  difference.  A  superior  entering  to  posses- 
sion upon  an  adjudication  can  no  more  be  allowed  mutare  cawam 
possessionisy  by  pretending  to  ascribe  his  possession  to  his  title 
of  superiority,  for  the  purpose  of  defrauding  the  party  who  has 
the  right  to  the  reversion  under  the  adjudication,  than  he  could 
do  so  when  he  enters  upon  a  wadset  right  for  the  purpose  of 
defrauding  the  person  who  has  the  right  of  reversion  under  the 
wadset.  It  is  now  settled  law  that  the  legal  of  an  adjudication 
never  expires  till  a  declarator  of  expiry  of  the  legal  is  brought 
to  warn  the  reverser,  and  to  call  upon  him  to  redeem,  if  he 
thinks  proper.  There  appears,  therefore,  to  be  no  difference 
between  the  right  of  a  reverser  under  a  redeemable  right  of 
adjudication  before  declarator,  and  the  right  of  a  reverser 
under  a  redeemable  right  of  wadset. 

As,  therefore,  the  family  of  Athole  had  two  titles  in  their 
persons,  the  title  of  superiority  and  the  redeemable  right  of 
property  under  the  adjudication,  and  the  possession  having 
commenced,  and  having  all  along  continued,  under  the  last 
title,  there  cannot  be  any  prescription  of  the  property  under 
the  title  of  superiority,  because  there  was  no  possession  under 
that  title.  The  title  by  adjudication  is  liable  to  intrinsic 
nullities,  and  besides,  no  infeftment  ever  followed  upon  that 


i 
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title,  80  that  the  pursuer's  right  to  redeem  the  lands  remains    Robkktson 
entire.  ,  the  uuke  or 

With  regard  to  the  lands  of  Inchmagrenoch,  it  is  true  that      ^™^"^' 
they  are  mentioned  in  the  charter  1691.     But  they  are  ^e-^^J^^-^^^ 
scribed  there  as  lands  to  which  the  defender's  predecessors  inchmaobr- 
acquired  right  by  a  conveyance  of  an  adjudication  led  against  ^ 
the  lands  by  Robertson  of  Fascally.    No  decree  of  declarator  of 
expiry  of  the  legal  of  this  adjudication  was  ever  obtained.     The 
right  of  the  defender  to  these  lands,  therefore,  rests  on  the 
foundation  of  an  adjudication  without  any  decree  of  declarator 
of  expiry  of  the  legal.     The  adjudication,  therefore,  is  still  re- 
deemable by  the  pursuer,  as  the  heir  of  the  true  proprietor,  on 
payment  of  any  balance  which  may  be  due,  or,  if  the  debt  is 
already  satisfied,  the  pursuer  is  entitled  to  have  the  adjudica- 
tion declared  extinguished,  and  to  recover  his  lands. 

As,  therefore,  the  defender's  right  is  nothing  more  than  an 
infeftment  on  an  adjudication,  his  attempt  to  exclude  the  pur- 
suer, who  is  the  reverser  under  the  adjudication,  on  the  plea  of 
a  title  to  exclude,  cannot  be  sustained.  That  plea  is  contrary  lo 
the  nature  of  an  adjudication.  An  adjudication  and  infeftment 
on  an  adjudication  are  by  their  nature  mere  redeemable  rights. 
No  possession  upon  them,  therefore,  however  long  continued, 
can  ever  exclude  the  reverser,  until  the  right  of  redemption  is 
foreclosed.  But  the  right  of  redemption  cannot  be  foreclosed 
without  a  decree  of  declarator  of  expiry  of  the  legal  at  the  in- 
stance of  the  person  in  right  of  the  adjudication  against  the 
original  debtor  or  his  heir  having  right  to  the  reversion. 

The  charter  of  1691  is  a  mere  renewal  of  the  infeftment  of 
Robertson  of  Fascally  on  the  adjudication  obtained  by  him. 
The  charter  proceeds  upon  his  procuratory,  and  describes  the 
lands  as  lands  adjudged  from  the  pursuer's  predecessor.  It 
bears  in  gremio  the  character  and  description  of  a  mere  right 
of  adjudication,  and  no  length  of  possession  can  alter  the  nature 
of  the  right  upon  which  a  right  of  possession  is  founded. 

It  is  pleaded  by  the  defender,  that  where  infeftment  follows 
upon  an  adjudication,  a  declarator  of  expiry  of  the  legal  is  not 
necessary,  but  an  infeftment  upon  an  adjudication  does  not  alter 
the  nature  of  the  right.  It  is  still  a  redeemable  right,  and 
until  a  declarator  of  the  expiry  of  the  legal  is  obtained,  the 
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iioBBRTsoN    right  of  redemption  is  not  foreclosed.     The  pursuer  is  therefore 
Thb  Dukb  op  entitled  to  call  for  production  of  the  adjudication,  and  to  object 
athoi^.     intrinsic  nullities  to  it.     On  this  being  done,  the  adjudication 
1816.       ^jii  necessarily  fall  to  be  reduced.      Nothing  but  a  decree  of 
declarator  of  expiry  of  the  legal  can  bar  the  pursuer  from  call- 
ing for  production  of  the  adjudication. 

arqumknt  fob      Pleaded  for  the  Dbfendee. — The  first  question  is,  Whether 

Defendeb.  ^  ' 

The  Lands  of  the  lands  in  Questiou  form  part  of  the  Earldom  of  Athole  in- 

I^Y  TTTfflPQ    AND  

Stbathgboy.  eluded  in  the  defender's  titles  ?  That  Earldom  comprehends 
lands  of  great  extent,  and  passing  under  a  variety  of  denomina- 
tions, none  of  which  are  specially  mentioned  in  the  charter 
1691.  The  lands  nominatim  mentioned  in  the  charter  are  not 
part  of  the  old  Earldom,  but  are  lands  acquired  at  subsequent 
periods  and  added  to  the  Earldom.  There  can  be  no  question, 
that  the  lands  in  question  have  been  possessed  as  parts  of  the 
Earldom  for  a  course  of  several  centuries  without  challenge  or 
interruption.  The  pursuer's  averment,  that  they  do  not  form 
part  of  the  Earldom  of  Athole  is  contradicted  by  his  own  titles, 
and  is  inconsistent  with  his  own  Summons,  They  are  described 
in  the  Summons,  as  "  lying  within  the  Earldom  of  Athole  and 
Sheriffdom  of  Perth."  The  titles  too,  produced  by  the  defender, 
clearly  establish  the  fact  that  they  are  parts  of  the  Earldom. 

The  second  question  is.  Whether  the  property  of  the  lands  in 
question  belong  to  the  defender  ?  The  pursuer's  argument  upon 
this  question  is  directly  contrary  to  the  received  doctrine  of 
the  law  of  prescription,  and  indeed  to  the  very  terms  of  the 
Act  1617.  To  every  one  of  the  pursuer's  arguments,  that  Sta- 
tute affords  a  sufficient  answer.  The  pursuer  avers,  that  at  the 
date  of  the  charter  1691,  the  family  of  Athole  had  right  only  to 
the  superiority,  and  not  to  the  property  of  the  lands.  But  in 
making  this  averment,  the  pursuer  is  going  beyond  the  forty 
years,  during  which  the  family  of  Athole  have  been  in  the  con- 
tinued possession  of  the  lands  in  virtue  of  titles  of  absolute  pro- 
perty. The  pursuer  farther  avers,  that  the  property  or  domi- 
nium utile  of  the  lands  in  question,  belonged  to  his  predecessors, 
and  was  vested  in  the  person  of  Alexander  Robertson.  In 
order,  however,  to  prove  this  averment,  it  is  necessary  for  the 
pursuer  to  go  back  upwards  of  a  century,  during  which  the 
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family  of  Athole  have  been  in  the  continued  possession  of  the    Robertson 
lands.    Neither  the  pursuer's  averments,  nor  any  proof  of  them,  thb  dukb  o» 
which  can  possibly  be  brought,  can  be  received  without  over-     ^™^^'' 
turning  altogether  the  law  of  prescription.    That  law  supposes       ^®'^* 
the  possessor  of  lands  to  be  the  proprietor,  and  to  have  been  so 
from  the  date  of  his  title  downwards.    No  proof  of  the  contrary 
can  be  received,  to  the  effect  of  overturning  the  presumption 
juris  et  dejure^  arising  from  the  continued  possession  for  forty 
years. 

The  pursuer  farther  avers,  that  the  defender's  predecessors 
acquired  possession  of  the  lands  in  virtue  of  adjudications. 
Founding  then  on  the  maxim,  Nemo  potest  mutare  causam 
POSSESsiONis  sn^,  he  contends  that  the  possession  must  be 
ascribed  to  the  title  of  adjudication,  and  not  to  the  title  of 
absolute  property,  which  was  in  the  person  of  possessor.  It  is 
submitted,  however,  to  be  clear,  that  an  adjudication  followed 
by  infefkment  and  continued  possession  for  forty  years,  is  suffi- 
cient to  found  the  plea  of  prescription.  The  pursuer,  too,  can-  I 
not  prove  his  averment  without  going  beyond  the  period  of  j 
forty  years,  within  which  period  all  his  allegations  and  proofs 
must  be  confined. 

The  maxim  founded  on  by  the  pursuer,  is  a  maxim  of  the 
Roman  law,  and  was  never  received  into  the  law  of  Scotland, 
and  in  a  question  of  prescription  is  altogether  inapplicable. 
"  By  the  usage  of  Scotland,"  Mr.  Erskine  observes,  "  one  may 
ascribe  his  possession  to  any  right  whatever  in  his  person, 
though  acquired  by  him  after  his  beginning  to  possess,  as  he 
shall  judge  most  for  his  advantage."  When  a  party  haa  several 
rights  in  his  person,  prescription  cannot  be  pleaded  against  any 
of  them  by  a  third  party,  because  possession  is  available  to  the 
possessor  on  every  right  in  his  person. 

It  is  a  mistake,  however,  to  consider  the  family  of  Athole  as 
having  two  titles  in  their  persons  to  the  lands  in  question.  So 
far  as  appears  from  the  charter  of  1691,  and  so  far  as  can  be 
inquired  into,  without  going  back  beyond  the  years  of  prescrip- 
tion, the  defender  and  his  predecessors  have  only  one  title  to 
the  lands.  That  title  is  an  absolute  one,  both  to  the  property 
and  superiority,  and  having  been  followed  by  possession  for 
more  than  forty  years,  without  challenge  or  interruption,  it  is 
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KoBiaTsoN    now  as  unchallengeable  as   any   prescriptive   right   can   pos- 
Thb  Dukk  op  sibly  be. 

^™^"''  With  regard  to  the  lands  of  Inchmagrenoch,  these  are  no- 

TmLaitosop  ^i^<^i^  mentioned  in  the  charter  1691.  They  are  also  no- 
iNCHMAGRiB.  mmotim  mentioned  in  the  retour  1725,  of  the  service  of  James 
Duke  of  Athole,  and  in  the  instrument  of  sasine  in  his  favour 
following  upon  the  retour.  The  sasine  of  1 725,  along  with  the 
subsequent  sasines  in  favour  of  the  succeeding  Dukes  of  Athole, 
establish  in  the  defender  a  prescriptive  right  to  the  lands  in 
question.  The  situation  in  which  the  lands  stood^prior  to  1725, 
and  the  mode  by  which  they  were  acquired  by  the  defender's 
ancestor,  are  matters  into  which  the  pursuer  cannot  be  allowed 
to  inquire.  All  such  inquiries  are  barred  by  the  continued 
possession  which  has  since  taken  place,  for  a  period  far  exceed- 
ing the  years  of  prescription. 

The  pursuer  avers,  that  the  lands  in  question  were  acquired 
by  adjudication.  Allowing  this  to  be  the  case,  infeftment,  how- 
ever, was  taken  upon  the  adjudication,  and  the  infeftment  was 
followed  by  continued  possession  for  more  than  forty  years, 
even  after  the  expiry  of  the  legal.  An  adjudication  clothed 
with  infeftment,  and  followed  by  such  possession,  affords  a  pre- 
scriptive right  to  lands,  which  bars  all  challenge  of  the  adjudi- 
cation, and  renders  it  impossible  to  require  production  of  the 
grounds  upon  which  it  proceeded.  This  has  hitherto  been  an 
admitted  point. 

As  to  the  case  of  Campbell  v.  Scotland,  all  that  was  deter- 
mined in  that  case,  was,  that  the  bare  expiry  of  the  legal  did 
not  vest  the  estate  ipso  jure  in  the  adjudgers  without  a  decree 
of  declarator.  The  difference  between  that  case  and  the  pre- 
sent, consists  in  this,  that  the  period  of  prescription  was  not 
elapsed  in  that  case,  and  that  it  is  elapsed  in  the  present. 

Interlocutor  of      LoRD  Glenlbb,  Ordinary,  "  Found  that  the  defender  haa  pro- 
June  18,  ]«S['  duced  Sufficient  evidence  to  exclude  ;  therefore  dismisses  the 
process,  and  decerns." 

Ferm«08  ^^^  ^*^®  being  afterwards  submitted  to  the  review  of  the 
Court,  their  Lordships  pronounced  the  following  interlocutor  : — 
"  Having  advised  the  mutual  memorials  for  the  parties  in  this 


ADJUDICATION  FOR  DEBT.  217 

cause,  the  Lords  adhere  to  the  interlocutor  of  the  Lord  Ordi-    Robertson 
narj,  of  date  the  18th  day  of  June  1805;  find  the  pursuer  TheDukbof 
liable  in  the  full  expense  of  extract,  but  in  no  other  expense,       ™^"^' 
and  decern/'  ^^^^• 

Lord  Justice-Clerk  Hope. — "  It  is  objected  that  the  char-  ms.  nS^* 
ter  1691  is  of  superiority.  That  I  don't  understand;  it  is  a  ^^^^^"^^^^ 
charter  of  the  lands.  What  it  carries  will  depend  on  possession 
and  existence  of  subaltern  rights.  Here  is  possession  of  the 
lands  on  the  charter,  which  thus  carries  the  lands.  Even  if 
there  had  been  a  subaltern  right  in  the  Duke's  family,  the  pos- 
session would  be  attributed  to  the  fundamental  right,  and  would 
extinguish  the  inferior  right." 

Lord  Hermand. — "  In  the  estimation  of  law,  the  property  is 
a  mere  incumbrance  on  the  superiority.  Possession  is  attributed 
to  the  fundamental  titles.  To  hold  otherwise,  would  subvert  the 
whole  law  of  prescription.  Nemo  mutare  potest  causam  suos 
possessionisy  is  good  Roman  law,  but  very  bad  Scots  law.  May 
attribute  his  possession  to  the  most  beneficial  title." 

Lord  Newton. — "  I  am  clearly  of  the  same  opinion.  Lands 
are  in  the  deeds,  and  possession  has  followed." 

Lord  President  Campbell. — "  Infeflment  in  lands  covers 
all.  Has  also  an  adjudication  in  his  person,  and  legal  expires. 
In  such  a  case,  has  he  need  of  declarator  of  expiry  of  legal, 
being  superior  as  well  as  adjudger  ?  No.  Would  have  been 
very  unadvisable  thus  to  rest  on  the  expired  legal  only,  instead 
of  his  fundamental  right.  Is  clear,  positive  prescription  on  the 
charter  of  the  lands.  Is  clear,  in  point  of  fact,  that  the  old 
Earldom  is  contained  in  the  titles,  along  with  other  lands.  The 
law  ascribes  the  possession  to  the  title.  The  fact  of  possession 
and  the  title,  are  all  that  the  Statute  requires.  Law  does  the 
rest." 

On  the  Session  Papers  in  the  case,  Lord  President  Campbell  ms.  Notes. 
has  written, — "  Exclusive   title.    The   interlocutor  is   clearly  biii's^^ession^ 
right.   As  to  Inchmagrenoch,  these  lands  being  expressly  in  the  ^*p^®' 
charter  and  sasine  1691,  and  there  is  no  interruption  of  the  pre- 
scription alleged.     It  is  likewise  right  as  to  the  other  lands,  if 
they  make  a  part  of  the  comitatus,  and  hold  of  the  Duke  of 
Athole  as  superior,  which  seems  to  be  proved.    See  case  of  Dun- 
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BoBKRTsos    MORE  V.  MiDDLETON.     The  fact  of  possession  is  not  disputed ; 

Th*  Duke  or  and  this,  with  charter  and  infeftment,  is  sufficient.    No  inquiry 

^™^"'     into  the  initium  possessionis.    In  case  of  Bald  v.  Buchanan, 

1816.       there  was  no  room  for  the  plea  of  prescription.     A  charter  of 

adjudication  is  clearly  a  good  title  for  positive  prescription. 

See  case  of  Maclean  v.  Duke  op  Argylb.    See  also  Kilkerrau, 

voce  Prescription,  p.  418/' 

Ms^N^'  ^^^'  ^^^  pursuer  having  reclaimed,  his  petition  was  refused. 
Sir  iiay  Camp-  On  the  reclaiming  petition  Lord  President  Campbell  writes,— 
Papers.^**^"  "  Exclusivc  title — Svmmo  juve  an  adjudication  becomes  an  ab- 
solute title  of  property  after  a  certain  time,  and  therefore  stands 
on  a  diflFerent  footing  from  tacks,  liferents  or  wadsets.  Accord- 
ing to  the  petitioner's  argument,  a  charter  of  adjudication  and 
infeftment  would  not  be  a  prescriptive  right,  and  secure  after 
forty  years'  possession.  A  superior  is  proprietor  as  to  all  ex- 
cept his  vassal.  When  he  acquires  his  vassal's  right,  he  stands 
upon  his  original  infeftment,  and  has  no  occasion  to  renew  it 
He  may  acquire  it  by  purchasing  expired  apprisings  and  adju- 
dications. In  this  case,  the  defender  has  possessed  far  beyond 
the  years  of  prescription,  whether  we  count  from  the  date  of  the 
charter  and  sasine,  or  the  expiry  of  the  legal.  See  Eilkerran, 
p.  418.  In  cases  of  positive  prescription,  we  cannot  inquire 
into  the  initium  possessioniSy  where  both  a  clear  title  is  produced 
and  possession  has  been  held  for  forty  years.  It  is  enough  that 
he  possess  tanquam  dominus.  See  case  of  Bruce  op  Kinross, 
December  6,  1770;  also  case  of  Campbell  op  Otter,  House 
of  Lords,  February  10,  1770 ;  and  case  of  M'Lean  v.  Duke 
OP  Aroyle,  House  of  Lords,  February  26,  1 779." 

Ho^*of  ^^^'^^      On  appeal  to  the  House  of  Lords,  it  was  ordered  and  ad- 
Lords,  May  10,  judged, — "  That  the  said  petition  and  appeal  be,  and  the  same  is 

hereby  discharged  the  House  ;   and  the  said  interlocutors  be, 

and  are  hereby  affirmed." 
Nov.  30, 1814.      Lord  Chancellor  Eldon  observed, — "  The  first  of  these  cases 

Dow^B  Reports,  , .     , .        .  .  ,  •    #•  *s 

Vol.  iii.  p.  112.  is  one  in  which  there  was  an  adjudication  with  no  infeftment  upon 
that  adjudication,  but  where  there  was  a  Crown  charter  and 
more  than  forty  years'  peaceable  and  uninterrupted  possession  ; 
and  the  question  is,  whether  the  Crown  charter,  connected  with 
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the  adjudication  and  possession,  forms  a  good  title  by  prescript  Robirtson 
tion.  The  other  is  a  case  in  which,  independent  of  the  Crown  thb  dukb  or 
charter,  there  was  an  adjudication  followed  by  infeftment,  but  -^^^• 
no  declarator  of  the  expiry  of  the  legal,  though  there  was  an  ^®^^' 
adverse  possession  for  forty  years  subsequent  to  the  period  of 
the  expiry  of  the  legal,  and  the  question  was,  Whether  there  too 
there  was  a  good  title  by  prescription  ?  If  there  were  a  necessity 
for  deciding  these  cases  now,  I  should  say  that  my  opinion,  my 
individual  opinion  is,  that  both  of  these  cases  are  rightly  decided. 
But  it  is  not  my  intention  to  move  your  Lordships  to  go  to 
judgment  on  either  of  them  now,  for  this  reason,  that  while  with 
respect  to  a  point  upon  which  one  would  think  there  could  be 
no  more  doubt  in  the  law  of  Scotland  than  there  can  be  that 
this  table  stands  here — I  mean  the  question  whether  an  adjudi- 
cation with  infeftment  and  forty  years'  possession  after  the  period 
of  the  expiry  of  the  legal,  without  any  declarator  of  the  expiry 
of  the  legal,  forms  a  good  title  by  prescription — it  has  been  on 
one  side  roundly  asserted  at  the  bar,  that  it  is  not  a  good  title 
by  prescription  ;  it  has  been  on  the  other  side  positively  asserted 
that  it  is  a  good  title  by  prescription,  and  universally  known  to 
be  so.  And  yet  in  point  of  actual  authority  brought  before  us, 
it  is  a  little  difficult  to  decide  which  side  asserts  rightly. 
Wherever  a  case  is  so  circumstanced  with  respect  to  the  law  of 
Scotland,  I  have  always  felt  it,  since  I  have  had  the  honour  of 
giving  your  Lordships  advice  on  these  subjects,  a  positive  duty 
imposed  upon  me  to  prosecute  to  the  utmost  those  inquiries 
which  I  have  it  in  my  power  to  make,  in  order  to  ascertain  how  the 
matter  really  stands.  And,  therefore,  though  my  own  opinion  at 
this  moment  is — I  desire  nevertheless  it  may  be  understood  that  it 
is  an  opinion  subject  to  correction — that  in  the  one  case  the  adju- 
dication with  the  Crown  charter  and  possession,  and  in  the  other 
the  adjudication  with  infeftment  and  forty  years'  possession  after 
the  period  of  the  expiry  of  the  legal,  though  without  declarator, 
do  make  a  good  title  by  prescription,  yet  it  is  not  my  intention  to 
move  your  Lordships  so  to  decide  till  we  meet  again  ;  and  if  in 
the  interim  1  should  see  any  reason  to  alter  my  opinion,  I  shall 
then  most  readily  state  to  your  Lordships  the  grounds  of  the 
opinion  I  have  this  day  given,  and  the  reasons  which  have  in- 
duced me  to  change  it.     It  may,  perhaps,  be  right,  however,  to 
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iioBKRTsoN  say  that  I  really  cannot  perceive  where,  in  what  statute  at  least, 
Tub  Duke  of  is  to  be  found  prescribed  the  necessity  for  that  declarator  of  the 
AraoM.  expiry  of  the  legal ;  and,  speaking  by  analogy  with  reference  to 
1816.  what  passes  in  our  own  Courts,  if  you  can  consider  an  adjudi- 
cation as  in  the  nature  of  a  mortgage,  the  practice  is  familiar 
enough.  By  our  mortgages  the  money  is  to  be  paid  within  a 
given  time ;  and  if  it  be  not  paid  within  the  time,  the  instru- 
ment upon  the  face  of  it  declares  that  the  title  of  the  mortgager 
is  gone.  But  we  nevertheless  hold  that  the  title  of  the  mort- 
gager is  not  gone  without  a  judgment  of  a  Court  of  Equity 
that  it  is  gone.  And,  accordingly,  when  a  party  wishes  to 
have  that  title,  which  upon  the  face  of  it  is  declared  to  be  ab- 
solute, in  substance  and  in  fact  absolute,  he  applies  to  a  Court 
of  Equity  for — I  may  use  the  very  words — ^a  declarator  of  the 
expiry  of  the  legal ;  that  is,  to  have  it  declared  that  if  the  other 
party  does  not  pay  the  money  in  six  months  he  is  totally  fore- 
closed, and  that  which  is  described  in  the  instrument  as  a  legal 
title  shall  be  considered  as  an  equitable  title  also.  But  where 
length  of  time  is  to  form  the  title,  although  there  be  no  such 
decree  of  foreclosure,  no  such  declarator,  if  I  may  say  so,  of  the 
expiry  of  the  legal,  yet  if  there  is  an  adverse  possession  for 
twenty  years,  that  shuts  out  all  question,  and  dispenses  with 
any  such  decree  or  declarator  ;  and  my  present  impression  is, 
that  it  may  be  so  in  Scotland,  I  say  my  present  impression, 
guarding  myself  to  the  extent  I  have  done." 
May  10, 1816.  On  a  Subsequent  occasion,  Lord  Chancellor  Eldon  farther 
VoL  m.  prii6.  observed, — "  There  are  two  cases,  in  which  General  Robertson 
of  Lude  is  appellant,  and  the  Duke  of  Athole  is  respondent, 
and  which  were  heard  previous  to  the  Christmas  recess,  now 
standing  for  your  Lordships'  judgment ;  both  of  them  raising 
questions  of  very  great  importance  with  respect  to  the  law 
of  Scotland ;  the  one  relative  to  the  title  to  an  estate  called 
Inchmagrenoch,  or  some  such  name,  the  other  relative  to  the 
title  to  two  estates  called  Clunes  and  Strathgroy,  where,  as  your 
Lordships  will  recollect,  the  argument  turned  principally  on  the 
effect  of  forty  years'  possession  under  titles  originating  in  ad- 
judication, in  the  one  case  followed  by  infeftment,  in  the  other, 
as  was  contended,  not  followed  by  infeftment.  And  the  ques- 
tion was.  Whether  the  Duke  of  Athole  had  in  both  cases  acquired 
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a  good  title  to  the  lands  in  question  ?  1  hinted  to  your  Lord-  Rob«*"o» 
ships  on  a  former  occasion,  the  inclination  of  my  opinion  that  thb  dukk  of 
the  judgment  of  the  Court  below  was  correct.  But  I  thought 
it  my  duty,  before  calling  upon  your  Lordships  to  come  to  a 
final  decision  upon  these  cases,  to  make  such  farther  inquiry  as 
appeared  to  me  to  be  useful,  considering  the  importance  of  the 
points  which  occurred  in  these  causes  ;  and  I  accordingly  soli- 
cited assistance  in  a  way  which  I  believe  has  not  been  unusual 
with  those  who  have  held  the  situation  which  I  have  at  present 
the  honour  to  hold ;  and  I  have  also  perused  very  important 
papers  submitted  to  me  in  another  way.  And  upon  the  best 
consideration  which  I  have  been  enabled  to  bestow  upon  these 
causes,  and  I  can  assure  your  Lordships  I  have  bestowed  a  great 
deal  upon  them,  I  cannot  oflFer  your  Lordships  my  advice  to 
reverse  either  of  these  judgments.  I  see  by  the  papers  that 
costs  have  been  claimed  in  both  cases ;  but  where  points  of  so 
much  importance  arose  for  consideration,  I  cannot  say  that  it 
was  at  all  improper  to  bring  these  cases  before  your  Lordships 
for  your  opinion  ;  and  therefore  I  should  propose  to  your  Lord- 
ships to  aflSrm  the  judgments,  but  without  costs." 


1.  In  the  case  of  Johnston  ». 
Balfour,  June  7,  1745,  infeft- 
ment  was  taken  on  a  charter  of 
adjudication  several  years  after  the 
expiiy  of  the  legal,  and  possession 
having  followed  for  more  than  for- 
ty years  on  the  infeftment,  it  was 
found  that  the  defender  had  pro- 
duced a  sufficient  title  to  exclude 
the  heir  of  the  reverser.  In  the 
case  of  Caitcheon  v.  Ramsay, 
January  22,  1791,  a  similar  title 
was  sustained. 

2.  The  case  of  Robebtson  v. 
The  Duke  of  Athole,  is  not 
properly  a  case  of  prescriptive  pos- 
session upon  a  charter  of  adjudi- 
cation.    The  adjudications  which 


formed  the  original  titles  by  which 
the  Athole  family  acquired  posses- 
sion of  the  lands  in  question,  did 
not  require  to  be  produced  or 
founded  upon  at  all.  The  title  to 
both  sets  of  lands  was  an  absolute 
and  irredeemable  title.  With  re- 
gard to  the  lands  of  Clunes  and 
Strathgroy,  the  charter  of  1691 
did  not  mention  them  at  all,  and 
the  fact  of  the  pro})erty  of  these 
lands  having  been  acquired  by  ad- 
judication did  not  appear  ea  facie 
of  the  charter.  The  lands  having 
formerly  held  of  the  Athole  &mily 
as  superiors,  and  being  part  of  the 
Earldom  of  Athole,  the  convey- 
ance, in  the  charter,  of  that  Earl- 
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dom  was  sufficient  to  comprehend 
these  lands  without  any  specific 
mention  being  made.  These  lands 
were  held,  therefore,  by  the  Athole 
family  not  on  a  charter  of  adjudi- 
cation, but  on  a  title  absolute  and 
irredeemable.  The  same  observa- 
tion is  applicable  to  the  lands  of 
Inchmagrenoch.  They  were  ex- 
pressly mentioned  in  the  charter 
1691,  and  described  as  having  been 
acquired  by  virtue  of  an  adjudica- 
tion. But  this  description  of  the 
manner  in  which  the  lands  were 
acquired  did  not  constitute  a  char- 
ter of  adjudication.  The  convey- 
ance of  these  lands  in  the  charter 
was  heritably  and  irredeemably, 
and  it  is  on  the  terms  of  the  con- 
veying clause  in  a  charter,  that 
the  nature  of  the  charter  depends. 
The  Athole  family,  therefore,  hav- 
ing possessed  both  sets  of  lands  on 
an  absolute  and  irredeemable  title,- 


the  question,  whether  an  absolute 
title  can  be  established  by  uninter- 
rupted possession  for  forty  years 
after  the  expiry  of  the  legal  on  a 
charterof  adjudication,  did  not  pro- 
perly arise. 

3.  The  question  has  been  some- 
times raised.  Whether  prescriptive 
possession  should  not  begin  to  ran 
from  the  date  of  the  infeftment  on 
the  charter  of  adjudication,  and 
not  from  the  expiry  of  the  legal, 
where  the  infeftment  has  been  ex- 
pede  within  the  legal  t  This,  how- 
ever, would  be  unjust,  as  it  would 
enable  the  adjudger  to  prescribe  in 
the  face  of  his  own  title.  The  title 
by  adjudication  is  subject  to  the 
statutory  right  of  reversion.  Dur- 
ing the  legal,  the  adjudger  pos- 
sesses tanquam  hypoiJiecarius.  It  is 
only  after  the  expiry  of  the  legal 
that  he  begins  to  possess  tanquam 
dominua. 


June  23, 1720. 


Narrative. 


A  Conveyance,  after  the  expiry  of  the  legal,  to  an  onerous  singular 
successor,  by  the  creditor  obtaining  ike  first  effectual  adjudication^ 
vriU  not  prejudice  the  right  of  adjudgers  prior  to  or  within  year  and 
day  of  that  adjudication, 

BARCLAY  V.  CREDITORS  OF  CRIMONMOGAT. 

The  lands  of  Crimonmogat  belonged  originally  to  John  Hay. 
In  1654,  they  were  adjudged  from  him  by  Patrick  Barclay  of 
Towie.  In  the  same  year  the  lands  were  again  adjudged  by 
Peter  Meldrum,  who  was  also  in  the  same  year  infeft  on  a  char- 
ter of  adjudication  under  the  Great  Seal.  In  1675,  being  eleven 
years  after  the  expiry  of  the  legal,  Meldrum  conveyed  the  lands 
heritably  and  irredeemably  to  a  third  party,  William  Hay,  who 
was  infefl  on  a  Crown  charter  in  1677,  on  Meldnim's  resigna- 
tion.    A  ranking  and  sale  of  the  estate  was  afterwards  brought 
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by  the  creditors  of  Mr.  Hay  and  his  son.  In  the  process  of  Barclay 
ranking,  the  grandson  of  Mr.  Barclay  compeared  and  craved  Cbeditob8  of 
preference  upon  his  grandfather's  adjudication.  The  creditors 
of  Mr.  Hay  pleaded  prescription,  but  this  plea  was  repelled  in 
consequence  of  interruptions  by  minorities.  They  then  objected 
to  Barclay's  right  to  compete  with  them  on  the  ground  of  the 
latency  of  the  adjudication  founded  on  by  him. 

Pleaded  fob  the  Pursuers. — The  compearer's  adjudication  abqument  for 
was  never  completed  by  infeftment.  It  is  only  upon  the  Act 
1661  that  the  adjudger  claims.  The  ground  of  his  claim  is, 
that  he  is  entitled  to  the  benefit  of  the  infeftment  expede  by 
Meldrum  on  his  adjudication.  The  compearer,  however,  can- 
not now,  so  long  after  the  expiry  of  the  legal,  compete  with  sin- 
gular successors  who  derive  their  right  from  the  first  eflfectual 
adjudger. 

If  a  voluntary  disposition  had  been  granted  by  the  party 
against  whom  the  compearer's  adjudication  was  deduced,  the 
latency  of  his  adjudication  would  have  precluded  a  reduction  at 
the  compearer's  instance  of  the  voluntary  right.  But  if  a  volun- 
tary right  would  have  excluded .  the  compearer's  adjudication, 
in  consequence  of  its  having  been  latent  for  so  long  a  time, 
there  is  the  same  ground  for  his  adjudication  being  excluded 
by  the  conveyance  granted  by  Mr.  Meldrum.  The  reason  why 
voluntary  rights  exclude  latent  adjudications,  is  the  security  of 
purchasers.  Purchasers  perceiving  the  right  of  the  lands  to  be 
conveyed  through  many  hands  without  any  incumbrance  or  dili- 
gence, judge  that  they  contract  safely,  there  being  no  charter 
or  sasine  upon  any  record.  If  after  so  long  a  time  a  party  is 
allowed  to  quarrel  absolute  and  irredeemable  transmissions  of 
land,  the  authority  of  the  records,  and  the  security  thence  aris- 
ing to  purchasers,  will  be  weakened  and  impaired. 

The  adjudication  obtained  by  Meldrum  is  not  in  the  field, 
and  the  pursuers  have  no  interest  in  it.  They  contracted  with 
a  person  standing  infeft  in  the  absolute  property  of  the  lands. 
They  neither  saw  nor  could  see  any  incumbrance  on  his  right 
upon  record,  the  adjudication  founded  on  by  the  compearer  being 
latent  without  any  diligence  or  infeftment  upon  it.  That  adju- 
dication ought  not  now  to  be  brought  in  to  disquiet  lawful  pur- 
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Barclay  chasers  bonu  fide.  For,  in  the  present  case,  the  competition  is 
Creditors  op  not  between  two  comprisers,  but  between  a  purchaser  honafi/ie 
with  infeftment  and  long  possession,  and  one  founding  on  an 
old  adjudication,  upon  which  no  diligence  was  done,  and  who 
was  never  infeft  thereon,  but  who  only  claims  the  benefit  of  the 
first  effectual  adjudication. 

The  Act  1661  was  never  intended  to  authorize  the  supine 
negligence  of  a  creditor  who  having  done  one  step  of  diligence 
to  comprise  his  debtor  s  estate,  should  ever  after  be  silent 
It  is  too  late  for  an  adjudger  to  come  forward  after  the  first  ef- 
fectual adjudication  has  become  a  right  of  property  in  respect 
that  the  legal  has  expired,  and  the  creditor  has  conveyed  the 
lands  to  an  onerous  singular  successor,  and  that  party  has  been 
infeft  on  a  charter  heritably  and  irredeemably.  Apprisings 
within  year  and  day  come  in  pari  passu  with  the  first  eflFec- 
tual  adjudication  only  while  the  legal  is  current.  To  entitle 
the  several  adjudgers  to  acquire  a  right  of  property  after  the 
legal,  they  ought  to  expede  infeftments  on  their  several  adjudi- 
cations. After  the  expiry  of  the  legal,  an  adjudger  becomes  a 
proprietor,  and  is  no  longer  considered  as  a  creditor.  After 
the  expiry  of  the  legal,  therefore,  third  parties  may  lawfully 
purchase,  and  it  would  weaken  extremely  the  security  of  pur- 
chasers if  such  collateraFs  rights  as  that  founded  on  by  the  com- 
pearer  should  be  admitted,  seeing  that  there  are  no  means  to 
discover  such  incumbrances. 

ARoumniTFOR      Pleadbd  FOB  THE  CoMPEARBR. — The  Dursuors  of  the  present 

COKPBARBK. 

ranking  derive  their  right  from  the  conveyance  by  Meldnim. 
The  infeftment  on  Meldrum's  adjudication  is,  in  law,  the  same 
as  if  it  had  been  upon  the  adjudication  founded  on  by  the 
compearer.  The  only  question  then  is.  Whether  any  specialty 
arises  from  the  fact,  that  the  charter  and  infeftment  which  con- 
stituted the  first  effectual  adjudication  did  not  proceed  directly 
upon  the  compearer's  adjudication,  but  upon  that  obtained  by 
Meldrum  1  The  Act  1661  declares  that  all  comprisings  deduced 
before  the  first  effectual  comprising,  or  after,  but  within  year 
and  day  of  it,  shall  come  in  pari  passu  together,  as  if  one  com- 
prising had  been  deduced  and  obtained  for  the  whole  respective 
sums  contained  in  the  comprisings.    According  to  the  words  of 
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the  Statute,  therefore,  there  can  be  no  question  but  that  the     BabclA 
charter  and  infefkment  taken  by  the  first  adjudger  accrues  to  Crbdctors  op 
him  who  adjudges  within  year  and  day.  .  ^°'^^^^'^- 

The  difference  alleged  to  exist  between  a  charter  taken  be-r       ^^^* 
fore  the  expiry  of  the  legal,  and  one  taken  after  it,  is  altogether 
groundless.    The  Act  makes  no  such  distinction.    An  appris- 
ing, after  the  expiry  of  legal,  even  without  an  infeftment,  is 
changed  into  a  right  of  property  in  a  question  with  the  debtor. 
But  in  a  competition  with  co-apprisers,  they  are  no  more  but 
so  many  several  creditors  missi  in  possessionem,  and  by  the 
law,  the  deed  of  one  accresces  to  the  rest,  especially  as  to  the 
matter  of  their  infeftment,  which,  by  the  Statute,  is  designed 
to  be  a  common  right.     There  is  no  foundation  for  the  plea 
that  it  is  incumbent  upon  the  co-adjudgers  to  claim  the  benefit 
of  the  charter,  and  that  their  delaying  is  a  negligence  which 
may  give  preference  to  the  singular  successors  of  the  appriser 
infeft.     The  law  has  fixed  no  time  for  making  such  a  claim. 
By  the  Statute,  the  infeftment  on  the  first  effectual  adjudication 
is  effectually  made  the  co-apprisef's,  just  as  much  as  if  it  had 
followed  upon  his  own  apprising,  and  therefore,  though  the 
first  apprising  should  fail,  or  be  extinct,  or  be  renounced,  yet 
the  charter  will  subsist  to  the  other  co-adjudger.     Nothing  can 
exclude  this  privilege,  except  what  will  exclude  the  apprising 
itself,  namely,  prescription. 

As  to  the  inconvenience  urged  by  the  creditors,  that  it  would 
be  unsafe  to  purchase  from  any  peraon  who  had  right  by  ap- 
prising, or  even  from  persons  who  had  absolute  rights,  because, 
perchance,  some  time  or  other,  they  might  have  been  founded 
on  comprisings,  the  answer  is — Incommodum  non  solvit  argu- 
MENTUM.  No  laws  Can  be  made  so  perfect  as  to  meet  every 
inconveniency.  Every  one  who  purchases  upon  an  apprising 
has  an  open  intimation  made  to  him  that  he  is  purchasing  cum 
periculo^  and  particularly  with  this  intimation,  that  he  may  have 
competing  apprisings  to  deal  with.  It  is  rarely  that  an  estate 
is  carried  off  without  more  than  one  comprising,  so  that  the 
very  nature  of  the  right  speaks  loudly  to  him  without  any  other 
certioration. 

The  Lords  found,— **  That  the  privilege  introduced  by  the  Act  junr2M720. 
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Babolat     Qf  Parliament  1661,  in  favour  of  adjudgers  before  or  within 
Creditors  op  year  and  day  of  the  first  effectual  apprising,  is  competent  to 

Crimonmoqat.  "^  •'  *  *^  o  * 

~ —    '  the  said  adjudgers  before  or  within  year  and  day,  against  the 
^^^'       singular  successors  of  the  first  effectual  appriser,  as  well  after 
the  expiry  of  the  legal  as  within  the  same/' 


An  Adjudication  withxmt  Infeftment  does  not  exclude  a  subsequent 
Infeftment  proceeding  on  a  prior  Voluntary  Right 

STIRLING  ».  THE  ANNUALRENTERS  OP  BALLAGAN. 

Feb.  26, 1724.  The  estate  of  Ballagan  having  become  the  subject  of  a  rank- 
Ni^MATTv^.  i^g  ^^^  sale,  a  competition  arose  between  the  adjudgers  of  the 
estate,  who  had  charged  the  superior,  but  whose  adjudications 
had  not  been  completed  by  infeftaient,  and  those  creditors  who 
had  been  infeft  in  the  estate  after,  but  whose  rights  had  been 
granted  prior  to,  the  date  of  the  adjudications. 

ARGuwiaiTPca  PLEADED  FOR  THE  Adjudgers. — The  quostiou  is.  Whether 
prior  adjudications,  with  a  charge  against  the  superior,  are  not 
preferable  to  posterior  infeftments  on  voluntary  rights  ?  There 
seems  to  be  no  difference  whether  the  right  on  which  infeft- 
ment is  taken  is  prior  or  posterior  to  the  adjudication.  The 
infeftment  being  posterior  to  the  adjudication  and  charge,  it 
matters  not  when  the  right  was  granted.  The  right  takes  its 
force  and  strength  from  the  infeftment.  If,  therefore,  a  right 
prior  to  the  adjudication,  with  an  infeftment  after  the  adjudica- 
tion, is  preferable  to  an  adjudication  and  charge,  the  same 
ground  will  give  preference  to  a  voluntary  right  after  the  adju- 
dication, if  the  voluntary  right  is  followed  by  infeftnoient 

The  adjudications  in  question  were  completed  by  a  charge 
against  the  superior.  The  Act  1661  makes  an  adjudication 
with  a  charge  equal  to  an  adjudication  with  an  infeftment  upon 
it.  If,  therefore,  an  adjudication  with  infeftment  would  be  pre- 
ferable to  a  posterior  infeftment  on  a  voluntary  right,  so  also 
should  an  adjudication  with  a  charge  be  preferred. 
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No  infeftment  on  a  voluntary  right,  taken  by  a  creditor  pos-     Stihmxo 
tenor  to  the  diligence  of  another  creditor,  can  prejudge  that  The  Akm  ai^ 
creditor's  diligence,  especially  where   the   ijifeftment  on   the    bTlSuTan 
voluntary  right  is  taken,  as  in  the  present  case,  during  the 
dependence  of  a  process  of  sale  of  the  subject  in  question. 


BENTKR8  OP 
ALLAGil 

1724. 


Pleaded  fok  the  Annualrbnters. — An  adjudication  with  aroumbnt  p  .h 

1  •  1  n      Ti.  1  1  -1  AXNUALBEXT- 

a  charge  is  only  a  step  of  diligence,  but  no  complete  nght.  ers. 
The  debt  due  to  the  annualrenter  was  prior  to  the  adjudication. 
The  adjudger,  therefore,  cannot  reduce  the  annualrenter's  infeft- 
ment, because  an  adjudication  with  a  charge  is  not  a  real  right. 
It  is  earned  by  a  general  service,  and  cannot  compete  with  an 
infeftment  which  gives  a  real  right. 

The  Act  1661  makes  an  adjudication  with  a  charge  a  good 
groimd  of  preference  with  respect  to  creditors  who  have  dili- 
gences of  the  same  nature.  But  it  does  not  give  an  adjudica* 
tion  with  a  charge  any  force  against  a  voluntary  right  com- 
pleted by  infeftment.  A  charge  is  made  equal  to  an  infeftment, 
to  the  one  effect  only  of  bringing  in  adjudgers  within  year  and 
day  pari  passu.  It  cannot,  however,  be  held  equal  to  an  infeft- 
ment in  a  competition  between  an  adjudication  upon  which  no 
infeftment  has  passed,  and  an  heritable  security  which  has  been 
made  real  by  infeftment ;  for  if  the  heritable  security  was  be- 
fore the  adjudica$;ion,  the  infeftment  made  the  debt  preferable, 
as  was  found  in  the  case  of  Justice  v.  Aikenhead. 

The  Lords  found, — "  That  the  heritable  bonds  and  writs  in  l^?^^\,. 
favour  of  the  annualrenters  and  infefters  being  prior  to  the  ad- 
judications, the  infeftments  on  the  rights  of  annual  rent,  though 
posterior  to  the  adjudications  and  charges  thereon,  are  prefer- 
able to  the  said  adjudications."' 


1.  In  the  case  of  Henderson  spect  the  same  d^nded  upon  a 

V.  Macadam,  June  16,   1612,  it  contract  preceding  the  denuncia- 

was  found  that  an  infeftment  of  tion,  by  which  the  debtor  was  ob- 

annualrent  granted  by  a  debtor,  liged  to  infeft  the  party  in  the  aii- 

after  a  denunciation  in  a  compris-  nualrent. 
ing,  wa.s  a  good  infeftment,  in  re-         2.  The  case  of  Justice  r.  Aik- 
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ENiiEAD,  December  1682,  report- 
ed by  President  Falconer,  was  a 
competition  between  an  infeftment 
expede,  after  a  charge  upon  a 
comprising,  but  proceeding  upon 
a  disposition  granted  prior  to  the 
apprising.  It  was  pleaded  for  the 
appriser,  that,  although  the  dispo- 
sition was  prior  to  the  infeftment 
upon  the  apprising,  yet,  seeing 
that  there  wsls  a  charge  given  to 
the  superior  upon  the  apprising 
prior  to  the  infeftment  upon  the 
disposition,  and  that  as  a  charge 
against  the  superior  was,  in  law, 
equivalent  to  an  infeftment,  he 
ought  to  be  preferred.  The  de- 
fender PLEADED,  that  although  a 
charge  against  the  superior  upon  a 
comprising  was  equivalent  to  an 
infeftment  among  the  adjudgers 
themselves,  and  did  so  bind  up  the 


superior  that  he  could  do  no  deed 
to  prefer  one  adjudger  to  another, 
yet  it  was  not  equivalent  to  an  in- 
feftment   in   competition  with  a 
completed  voluntary  right,  espe- 
cially where  the  voluntary  right 
was  granted  before  the  comprising. 
The  Lords,  in  respect  that  the  dis- 
position was  prior  to  the  denuncia- 
tion of  the  apprising,  preferred  the 
voluntary  right  completed  by  con- 
firmation of  the   superior,  albeit 
posterior  to  the  charge  upon  the 
comprising,  in  regard  they  found- 
That  the  charge  was  only  to  be 
considered  in  the  competition  of 
diligences  among  themselves,  but 
not  with  voluntary  rights.    The 
same  point  was  raised  in  the  case 
of  MuiB  V.  Ballantyne,  July 
1728,  when  a   similar  judgment 
was  pronounced. 


An  Adjudication  not  followed  by  Infeftment^  or  at  least  by  a  charge 
to  the  superior,  debito  tempore,  does  not  exclude  an  Infeftmefit 
proceeding  on  a  subsequent  voluntary  right 


I.— WALLACE  V.  BARCLAY. 


Dec.  8, 1730 


Nabrati\ic. 


In  December  1 726,  the  pursuer,  being  a  creditor  of  James 
Wilson  of  Easter  Carse,  led  an  adjudication  against  him,  and 
in  April  1727,  he  charged  the  superior  to  receive  him.  In 
1 730,  James  Wilson  of  Easter  Carse  granted  to  the  defender 
an  heritable  bond,  whereon  he  was  infeft  in  October  of  the  same 
year,  and  entered  into  possession.  In  1 735,  the  pursuer  brought 
a  process  of  maills  and  duties  against  the  possessors  of  the  lands, 
in  which  the  defender  compeared  for  his  interest. 
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Pleaded  for  the  Pursuer. — The  heritable  bond  founded     Wallack 
on  by  the  defender  waa  granted  by  the  common  debtor  long     BABCLAr. 
after  the  adjudication  led  by  the  pursuer.     A  citation  in  an      Tm^ 
adjudication  renders  the  subject  litigious,  so  that  any  voluntary  Aroumbntfor 
right  granted  thereafter  by  the  common  debtor,  is  null  and  void  ^''**^'^^- 
in  a  competition  with  the  adjudger.     The  pursuer  was  not  in 
mora,  the  heritable  bond  being  granted  within  three  years  and 
a  half  of  the  date  of  his  adjudication,  and  there  is  no  instance 
known  in  practice  where  mora  was  found  incurred  in  fewer  than 
six  years. 

But  farther,  the  pursuer  charged  the  superior  in  due  time,  after 
which  mora  can  never  be  incurred.  No  law  obliges  an  adjudger 
to  take  infeftment.  An  adjudication  with  a  charge  is  a  complete 
diligence  in  suo  genere.  It  is  true,  it  must  yield  to  an  infeft- 
ment upon  a  voluntary  right,  where  the  voluntary  right  was 
granted  before  the  citation  in  the  adjudication,  yet  it  must  be 
preferred  upon  the  head  of  litigiosity  to  all  voluntary  rights 
granted  after  the  citation  ;  and  this  privilege  of  rendering  the 
subject  litigious  will  never  fall,  provided  the  superior  be  charged 
in  due  time. 

The  reason  why  there  can  be  no  mora  upon  the  part  of  an  * 
adjudger  after  he  has  charged  the  superior,  is,  that  had  he  been 
infeft,  that  would  have  rendered  his  diligence  absolutely  com- 
plete, and  he  cannot  be  in  mora  for  not  obtaining  himself  infeft 
after  charging  the  superior  for  that  purpose.  Mora  consists  in 
neglecting  to  complete  the  diligence,  for  which  there  can  be  no 
room  after  the  diligence  is  completed,  which  it  is  by  infeftment, 
or  a  charge  against  the  superior  to  give  infeftment,  an  adju- 
dication with  a  charge  being  reckoned  an  effectual  diligence 
in  law. 

Whatever  necessity  there  might  be  for  infeftment  or  a  charge 
as  the  law  formerly  stood,  to  save  an  adjudger  from  being  in 
Morc^  according  to  the  present  practice,  an  adjudger  cannot 
be  reckoned  in  mora  during  the  legal  at  least,  though  he  neither 
proceeds  to  take  infeftment,  nor  to  charge  the  superior,  nor  to 
enter  into  possession.  According  to  the  present  practice,  an  ad- 
judication is  reckoned  a  pigmis  prcBtorium,  or  right  in  security, 
the  nature  of  which  is,  that  the  creditor  may  do  diligence  upon  it 
or  not,  at  his  pleasure.     Many  adjudgers  are  unwilling  to  sub- 
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wallacb  JQQ^  themselves  to  a  count  and  reckoning,  the  necessary  cense-* 
bAucLAY.  quence  of  entering  into  possession.  They  will  have  their  money 
1736.  in  a  slump,  or  the  land  in  place  of  their  money,  in  case  the  legal 
may  be  allowed  to  expire.  The  original  conception  of  compris- 
ings  was  a  legal  disposition  or  sale  of  lands  under  reversion^ 
whereby  the  appriser  was  not  accountable  for  his  intromissions, 
His  delaying,  therefore,  to  enter  into  possession  would  no  doubt 
infer  negligence  or  mo7'a*  But  this  can  never  be  inferred  now 
during  the  legal,  for  adjudg^rs  are  now  liable  to  account  for 
their  intromissions,  atid  as  being  creditors  in  security,  have  their 
optioh  to  do  diligence  or  not  as  they  see  cause.  There  does  not, 
therefore,  appear  any  ground  to  impute  mora  during  the  cur- 
rency of  the  leigal,  although  the  adjudger  should  neither  charge 
the  superior  nor  enter  into  possession^ 

The  Act  1661,  bringing  in  apprisers  pari  passu  with  the  fii-st 
effectual  apprising,  declares  that  the  first  effectual  shall  be  un-* 
derstood  either  where  infeftment  has  followed,  or  the  first  exact 
diligence  for  obtaining  it  has  been  used.  This  Act,  however, 
passed  when  both  the  custom  and  law  obhged  apprisers  to  take 
infeftment,  without  which  their  diligence  was  not  reckoned  com- 
plete even  during  the  legal.  But  according  to  the  present  prac- 
tice, adjudgers  are  rather  reckoned  rigorous  who  take  infeftment 
during  the  legal,  and  a  charge  against  the  superior  can  serve  uo 
other  purpose  but  to  obtain  an  infeftment  Were,  therefore, 
the  Act  to  be  made  now,  it  is  probable  that  a  simple  adjudica- 
tion would  be  declared  an  effectual  diligence  during  the  legaL 
But  although  the  Statute  has  required  infeftment,  or  a  charge 
to  constitute  the  first  effectual  apprising,  that  has  no  relation  to 
the  present  question. 

The  pursuer's  adjudication  was  deduced  in  December  1 726. 
The  charge  against  the  superior  was  given  in  February  1727* 
The  present  action  of  maills  and  duties  was  raised  in  Decem- 
ber 1735.  Laying,  therefore,  the  charge  out  of  the  question, 
the  pursuer  has  commenced  his  diligence  a  considerable  tiaie 
within  the  expiry  of  the  legal.  This,  it  is  apprehended,  is  suffi- 
cient to  save  him  from  the  imputation  of  being  in  mora. 

depmww  ^^^      Pleaded  for  the  DSf^kder. — The  defender  being  an  oner- 
ous creditor,  and  infeft  in  the  lands,  is  preferable  to  the  pursuer. 
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whose  debt  remains  persoDal  to  this  day.  A  simple  adjudica- 
tion cannot  disable  the  common  debtor  from  granting  an  infefl-  Babclat. 
ment.  An  adjudication  is  no  more  than  a  judicial  disposition,  1736. 
having  only  the  effect  of  an  assignation  to  maills  and  duties, 
without  necessity  of  intimation.  It  cannot,  therefore,  compete 
with  a  right  completed  by  infeftment,  any  more  than  a  voluntary 
disposition  can  do  so.  The  common  debtor  still  remains  in  the 
fee.  He  may  therefore  alienate  the  same,  or  burden  it  in 
favour  of  purchasers  or  onerous  creditors,  and  those  attaining 
the  first  complete  right  must  be  preferred. 

It  is  true  that  by  the  summons  of  adjudication,  the  subject 
becomes  litigious.  But  this  consequence  remains  no  longer  than 
while  the  creditor  is  in  the  course  of  diligence  for  obtaining 
decree.  If,  therefore,  he  is  either  remiss  in  prosecuting  his 
summons  to  a  decree,  or  in  obtaining  infeftment  thereon,  the 
citation  in  the  summons  can  signify  nothing.  The  litigiosity  of 
the  subject  is  finished  by  the  decree.  It  is  no  more  a  plea,  and 
members  of  the  College  of  Justice  may  purchase  a  decree  of 
adjudication,  and  the  lands  thereby  affected,  although  they  are 
discharged  from  purchasing  pleas  or  htigious  subjects.  A 
debtor,  therefore,  is  not  disabled  by  an  adjudication  fi-om 
alienating  or  burdening,  for  onerous  causes,  an  estate  ad- 
judged. The  diligence  by  inhibition  is  a  personal  prohibition 
to  the  debtor  to  do  any  deeds  in  prejudice  of  the  ground  of  it, 
and  to  the  lieges  to  concur  in  such  deeds.  But  a  fiar,  who  is 
not  disabled  by  inhibition  from  contracting,  and  who  remains 
still  in  the  absolute  fee,  may  grant  onerous  deeds  affecting  it, 
which,  being  first  perfected  into  real  rights,  are  preferable. 

A  charge  against  the  superior  does  not  alter  the  case.  An 
adjudger  cannot  gain  a  preference  by  means  of  that.  All  the 
effect  which  a  charge  against  a  superior  has,  is  with  respect  to 
competitions  among  adjudgers.  The  adjudication  is  deemed  in 
law  perfected  by  a  charge,  in  the  same  manner  as  if  infeftment 
had  followed,  for  the  purpose  only  of  giving  a  preference  to 
such  adjudger,  and  those  within  year  and  day  of  him,  so  as  tg 
exclude  posterior  adjudgers  as  effectually  as  if  infeftment  had 
really  followed. 

A  voluntary  right  prior  to  an  adjudication  may  be  perfected 
by  infeftment  thereafter,  although  a  charge  against  the  superior 


232 


TRANSMISSION  OF  LAND. 


Wallaojb 
Babclay. 


1736. 


had  proceeded  on  the  intervening  adjudication,  before  infeft- 
ment  had  been  obtained  on  the  voluntary  right.  Although, 
too,  a  superior  had  been  charged  upon  an  adjudication,  the 
widow  of  the  debtor  will  be  entitled  to  her  terce,  unless  actual 
infeftment  had  followed  on  the  adjudication  during  her  hus- 
band's life. 

A  charge  against  superiors  is  latent,  and  to  be  found  upon 
no  record.  It  were  ridiculous,  therefore,  to  ascribe  so  great 
effect  to  it  as  to  disable  the  debtor  from  granting  onerous 
rights  to  bona  fide  contractors  with  him  ;  the  true  effect  of  a 
charge  being  only  to  perfect  the  adjudication  in  a  question 
with  other  adjudgers. 

The  pursuer  is  also  in  m6ra.  Along  with  the  charge,  lie 
ought  to  have  offered  the  superior  a  year's  rent  for  the  entry, 
and  a  charter  to  be  signed  by  him.  This  alone  could  render 
the  superior  contumacious  ;  and  in  the  construction  of  law  be- 
tween the  vassal  and  liim,  a  charge  so  qualified  would  be  deemed 
equivalent  to  an  infeftment.  If  the  pursuer  had  proceeded  iu 
this  manner,  he  might  have  pled  that  he  was  not  in  fault,  since 
he  had  done  all  that  was  in  his  power  to  obtain  infeftment. 
It  is  only  a  charge  in  the  above  terms  that  can  exculpate  the 
adjudger  in  a  question  with  an  onerous  singular  successor  infefL 
For  in  a  question  with  the  superior  himself  who  is  charged,  the 
adjudger  would  require  to  subsume  upon  a  charge  so  qualified^ 
so  as  to  save  himself  from  the  casualty  falling  by  the  debtor's 
death,  or  even  by  his  deeds  inferring  recognition  or  other 
casualties.  The  pursuer,  therefore,  not  having  duly  completed 
his  dihgence,  the  defender  ought  to  be  preferred  to  him  as 
being  an  onerous  creditor  infeft. 


JuuoMEjrr. 
l>eo.  8,  1736. 


The  Lords  "  Preferred  the  pursuer,  on  his  interest  produced, 
to  the  rents  and  duties  of  the  lands  and  others  libelled,  of  all 
years  and  terms  bygone,  and  in  time  coming,  aye  and  while  he 
is  paid  of  the  sums  in  his  said  adjudication,  and  that  to  the 
heritable  bond  and  infeftment  produced  for  the  defender.'' 
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IL— DUCHESS  OF  DOUGLAS  v.  SCOTT. 

In  February  1747,  Henry  Ogle  obtained  an  adjudication  Juiy26,i764. 
against  Lord  Cranstoun,  adjudging  his  whole  estate,  including    Nabbativb. 
the  lands  of  Wauchope,  which  were  held  of  the  Duke  of  Douglas. 
Upon  this  adjudication,  the  Duke  was  charged  in  April  of  the 
same  year. 

In  July  1747,  the  Duke  of  Douglas  also  obtained  an  adjudi- 
cation against  the  same  estate,  which  being  witliin  year  and 
day  of  the  first  effectual  adjudication  at  Ogle's  instance,  came 
in  by  force  of  the  Statute  1661,  pari  passu  with  it.  After  ob- 
taining his  decree  of  adjudication,  the  Duke  took  no  step  to 
complete  it,  either  by  infeftment  or  charge,  or  to  attain  posses- 
sion of  the  lands  adjudged,  by  process  of  maills  and  duties,  but 
suffered  the  common  debtor  to  continue  in  possession  as  for- 
merly, down  to  the  year  1 754,  In  that  year,  another  creditor 
on  the  estate  brought  a  process  of  ranking  and  sale. 

In  May  1 750,  being  less  than  three  years  after  the  adjudica- 
tion led  by  the  Duke,  Lord  Cranstoun  granted  an  heritable 
bond  over  the  lands  of  Wauchope  to  Mr.  Scott,  upon  which  he 
was  infeft. 

The  respective  interests  of  the  creditors  being  produced  in 
the  process  of  ranking,  the  question  occurred,  Whether  the 
Duchess,  as  in  right  of  the  Duke  of  Douglas'  adjudication,  or 
Mr.  Scott  in  right  of  his  annualrent,  were  preferable  ? 

Pleaded  for  the  Duchess. — The  question  at  issue  is,  Whether  aboi  mkkt  for 
the  common  debtor  could  do  any  deed  in  prejudice  of  the  oF^DouoLAt* 
Duke's  diligence  within  three  years  after  it  was  led  ?  By  the 
Duke's  adjudication  in  1747,  the  subject  was  rendered  litigious, 
so  that  it  could  not  be  affected  by  any  voluntary  deed  of  the 
common  debtor  in  prejudice  of  the  Duke's  diligence.  The  dili- 
gence of  a  creditor  proceeding  to  affect  his  debtor's  subjects, 
cannot  be  disappointed  by  any  voluntary  deed  of  the  debtor. 
Were  it  otherwise,  every  diligence  of  the  law  might  be  rendered 
elusory,  and  the  subject  carried  off  from  the  creditor  by  volun- 
tary alienations,  which  are  executed  so  much  sooner  than  at- 
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DUCHE88  OF  tachment  by  process  of  law.  A  creditor  who  proceeds  to  affect 
V.  his  debtor's  subjects  by  a  process  of  adjudication,  or  by  using  an 
^^^"''  arrestment,  cannot  be  hurt  by  any  deed  of  the  debtor ;  and  it 
1764.  required  the  force  of  a  statute  to  Umit  the  eflfect  of  the  litigi- 
osity  occasioned  by  the  diligence  of  arrestment  to  five  years. 
Inhibition  restrains  the  debtor  upon  the  same  principle ;  and 
the  only  difference  between  it  and  the  other  diligences  is,  that 
in  it  the  prohibition  to  alienate  is  expressed,  while  in  the  others 
it  is  only  implied,  which  is  perhaps  the  reason  why  the  litigiosity 
created  by  it  lasts  longer.  This  principle  received  the  sanction 
of  the  statute  law  by  the  Act  1621,  cap.  18,  which  provides 
against  bankrupts  "  making  any  voluntary  payment  or  right  to 
any  person  in  defraud  of  the  lawful  and  more  timely  diligence 
of  another  creditor  having  served  inhibition,  or  used  homing, 
arrestment,  comprising,  or  other  lawful  means,  duly  to  affect 
the  divers  lands."  By  the  Act  1672,  which  introduced  adju- 
dications in  place  of  apprisings,  it  is  declared,  "  that  the  ad- 
judgers  shall  be  in  the  same  situation  after  citation  in  this 
process  of  adjudication,  as  if  apprisings  were  led  of  the  lands 
at  that  time,  and  a  charge  given  to  the  superior  thereupon."  By 
this  Act,  the  litigiosity  arising  from  the  citation  is  made  equal 
to  that  which  was  produced  by  the  decree  of  apprising  ;  and,  in- 
deed, it  is  carried  still  farther,  and  made  equivalent  to  the  dili- 
gence completed  by  a  charge  against  the  superior. 

There  is  a  material  difference  between  the  litigiosity  which  is 
created  by  the  decree  of  adjudication,  and  that  which  is  pro- 
duced by  the  citation  only.  The  litigiosity  created  by  the 
decree  is  to  be  seen  upon  the  record  of  the  abbreviates  of 
adjudications,  so  that  every  man  lending  his  money  after  an 
adjudication  is  passed,  has  fair  warning  to  be  upon  his  guard.  In 
this  respect,  it  differs  not  only  from  the  litigiosity  created  by 
the  citation,  but  also  from  that  which  is  produced  by  arrest- 
ments and  simple  charges  of  horning,  which  are  mentioned  in 
the  Act  1621.  These  are  to  be  seen  upon  no  record,  and  a 
decree  of  adjudication,  therefore,  may  very  fitly  be  compared  to 
an  inhibition,  which  must  likewise  be  recorded.  Purchasers  of 
creditors  lending  their  money  make  as  regular  a  search  of  the 
Register  of  Adjudications  as  they  do  of  that  of  Sasines  or  In- 
hibitions. 
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The  litigiosity  created  by  an  adjudication  does  not  continue    DrcHKss  or 
only  during  the  dependence  of  the  process.     In  ordinary  pro-         r. 
cesses  intended  to  constitute  a  debt,  or  declare  a  right  to  lay  a        ^^"'' 
foundation  for  diligence,  litigiosity  ends  on  pronouncing  decree.       ^^^• 
After  this,  there  is  no  longer  a  lis  pendens*    This,  however,  will 
not  hold  in  a  process  of  adjudication,  for  after  the  decree  of  ad- 
judication is  obtained,  something  is  still  wanting  to  make  it  a 
complete  and  effectual  diligence,  namely,  infeftment,  or  a  charge 
against  the  superior.   Until  one  or  other  of  these  be  done,  the 
subject  still  continues  litigious,  and  the  creditor  is  only  in  cursu 
diligenticp. 

It  is  not  pretended  that  the  effect  of  litigiosity,  even  upon 
record,  will  bar  a  purchaser  or  creditor  who  had  contracted 
with  the  debtor,  before  the  process  of  adjudication  commenced, 
from  completing  his  right  by  infeftment.  It  would  be  unreason- 
able that  the  intervening  process  of  adjudication  should  hinder 
such  contractor  from  using  the  right  that  was  in  him,  ah  ante^ 
and  executing  his  procuratory  or  precept,  and  so  completing 
his  right,  without  any  act  or  deed  of  the  debtor,  which  only  the 
process  of  adjudication  prevents.  In  such  cases,  the  principle 
is  preserved  inviolate,  that  litigiosity  bars  all  the  voluntary 
deeds  of  the  debtor,  though  it  does  not  tie  up  the  hands  of  third 
parties. 

The  decree  of  adjudication,  therefore,  makes  the  subject  so 
litigious,  that  although  the  creditor  proceeds  no  farther,  yet 
the  debtor  cannot  disappoint  the  effect  of  the  decree,  at  least 
within  a  competent  time,  which  is  allowed  to  the  adjudger  to 
complete  his  right  by  charge  or  infeftment.  The  question  then 
comes  to  be.  What  time  the  law  has  indulged  the  adjudger  for 
that  purpose,  during  which  the  litigiosity  lasts,  and  the  adjudger 
is  still  held  to  be  in  cursu  diligentice  ?  This  is  an  arbitrary 
question,  and  no  precise  time  has  been  fixed.  It  appears  from 
the  decisions^  that  the  shortest  prescription  of  the  litigiosity 
which  has  hitherto  been  sustained,  is  that  of  six  years,  which 
was  the  case  in  the  old  decision,  observed  by  Spottiswood  in 
1627,  but  the  later  decisions  are  of  cases  where  the  inora  was 
ten,  twelve,  and  seventeen  years.  It  would  be  entirely  without 
precedent  to  hold,  that  the  benefit  of  an  adjudication  has  been 
lost  by  a  mora  of  less  than  three  years.     For  the  mtyra  is  only  to 
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DucHBsaoF    be  computed  from  the  date  of  the  adjudicatioiL  to  the  time 

Dovgulb  *  •* 


SOOTT. 

1764. 


when  the  volmitary  right  was  granted.  If  the  litigiosity  then 
continued,  the  right  was  null  and  void,  and  it  cannot  convalesce 
tractu  temporis,  or  ex  post  facto,  unless  it  could  be  maintained 
that  the  right  of  challenge  was  lost  by  prescription. 

An  adjudication  may  be  considered  in  a  two-fold  light. — 
First,  as  a  step  of  diligence  or  legal  execution,  which  per  se 
renders  the  subject  litigious,  and  gives  the  creditor  a  security 
for  recovering  his  payment  during  the  legal.  It  may  be  con- 
sidered, Secondly,  as  a  judicial  conveyance  of  heritage,  which 
in  the  case  of  non-redemption,  will  vest  in  him  an  absolute 
right  to  the  property  in  the  subject.  After  the  expiry  of  the 
legal,  an  adjudication  diflFers  very  much  from  what  it  was  dur- 
ing the  currency  of  the  legal.  After  the  legal  is  run,  it  is  to 
be  considered  as  a  judicial  conveyance,  not  as  a  step  of  dili- 
gence rendering  the  subject  litigious.  In  competition  therefore 
with  another  conveyance,  the  first  infeftment  will  give  the  pre- 
ference. After  the  legal  is  expired,  an  adjudger  is  only  to  be 
considered  as  a  disponee,  having  a  personal  right  to  the  pre- 
perty  in  the  lands.  If  he  then  delays  infeftment,  sibi  imputatj 
and  there  is  then  just  ground  for  preferring  a  posterior  volun- 
tary disponee  obtaining  the  first  infeftment.  While,  however, 
the  legal  is  current,  the  law  does  not  oblige  creditors  to  take 
measures  for  obtaining  a  feudal  title,  because  it  is  uncertain 
during  the  legal  whether  a  right  will  ever  be  absolutely  vested 
in  them.  Infeftment  is  indeed  necessary  to  an  adjudger  to 
secure  him  against  the  eflFect  of  voluntary  deeds,  granted  prior 
to  his  citation  in  the  adjudication.  Infeftment  or  a  charge  is 
also  necessary  to  make  an  adjudication  effectual  in  the  sense  of 
the  Act  1661.  But  neither  an  infeftment  nor  a  charge  is  neces- 
sary to  secure  the  adjudger  against  voluntary  deeds  granted 
posterior  to  the  citation  in  his  adjudication.  An  adjudger, 
therefore,  cannot  be  held  to  be  in  mora  during  the  legal.  For 
though  it  is  reasonable  that  a  debtor's  hands  should  not  be 
for  ever  tied  up,  yet  so  long  as  the  adjudger  can  reap  all  the 
benefit  of  his  diligence,  when  considered  only  as  a  diligence, 
and  not  in  the  light  of  a  disposition,  without  taking  a  step  so 
expensive  as  infeftment,  he  is  not  guilty  of  mora.  The  mean- 
ing of  the  word  mora,  is  that  of  dereliction.     The  creditor  is 
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understood  to  have  derelinquished  his  diligence,  and  to  have    Drcniaw  op 

7.  A  •-....  Ti  Douglas 

renounced  the  secunty  arising  from  the  htigiosity  thereby  ». 
created.  But  it  cannot  be  supposed  that  an  adjudger  has  ^^^' 
derelinquished  his  diligence  merely  because  he  has  not  done 
more  than  adjudged  during  the  legal.  Still  less  can  it  be  sup- 
posed that  an  adjudger  has  done  so  by  delaying  farther  pro- 
ceedings for  only  two  years  and  ten  months,  more  especially  when 
he  saw  an  adjudication,  completed  by  a  charge,  a  few  months 
before  he  led  his  own  adjudication,  and  consequently  had 
reason  to  consider  himself  secure  upon  that  ground. 

The  adjudication  of  the  Duchess,  being  within  year  and  day 
of  the  first  adjudication,  which  was  rendered  efibctual  by  a 
charge,  is  the  same  as  if  it  had  been  the  first  effectual  one. 
A  charge  is  held  to  be  exact  diligence,  without  the  necessity  of 
entering  into  a  process  with  the  superior.  An  adjudger  who 
has  charged  the  superior  is  in  a  better  condition  than  another 
who  has  not  charged,  even  with  respect  to  voluntary  rights. 
If  then  the  first  adjudication  on  which  a  charge  was  given  be 
preferable,  so  is  that  of  the  Duchess,  as  it  is  within  year  and 
day  of  it,  and  consequently  entitled  to  the  benefit  of  the  Act 
1661,  which  declares  that  all  adjudications  within  year  and 
day  of  the  first  effectual  one,  shall  come  in  pari  passu. 

The  plain  meaning  of  the  Statute  is,  that  the  first  adjudger 
is  to  be  considered  as  trustee  for  all  the  after  adjudgers  within 
year  and  day  of  him.  Their  adjudications  are  held  Jictione 
juris  to  be  contained  in  his,  so  that  they  have  no  occasion  to 
proceed  farther,  but  may  rely  upon  his  diligence.  This,  accord- 
ingly, most  adjudgers  have  done,  seldom  putting  themselves  to 
the  trouble  of  another  charge. 

If  the  benefit  of  the  first  adjudger's  charge  be  denied  to  the 
second  adjudger,  the  benefit  of  the  first  adjudger^s  infeftment 
must  be  denied  also.  The  consequence  of  this  would  be  ruin- 
ous to  the  debtor,  as  every  adjudger  would  be  laid  under  the 
necessity  of  infefting  himself.  To  find,  therefore,  that  the  diU- 
gence  of  the  first  adjudger  is  not  communicated  to  the  second, 
would  introduce  a  novelty  troublesome  to  creditors  and  destruc- 
tive to  debtors. 


Plbadbd  for  Mr.  Scott. — Feudal  principles  must  govern  ^^^J^' 


Abqumekt  tor 
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DucHKss  OP  every  question  respecting  the  original  constitution,  transmission, 
V.  or  extinction  of  heritable  rights.  Nulla  sastna,  nulla  terra. 
^^'  It  is  the  original  investiture  or  infeftment  that  constitutes  the 
^^^'  first  real  right  and  vests  the  fee  or  property  of  lands.  It  is  the 
renewal  of  that  real  right  by  investiture  afid  infeftment  in  the 
person  of  the  heir,  or  of  the  purchaser  and  creditor,  that  trans- 
fers that  property.  The  one  cannot  be  invested  but  in  so  far 
as  the  former  proprietor  is  divested  by  the  transmission  or  trans- 
fer of  the  real  right.  In  competitions,  therefore,  among  differ* 
ent  parties  claiming  right  to  the  same  subject,  the  first  com^ 
plete  feudal  right  gives  the  preferable  title.  A  second  disponee 
obtaining  the  first  infeftment,  is  clearly  preferable  to  the  first  dis* 
ponee  to  the  last  infeft.  The  reason  of  this  is,  that  the  disponer 
was  not  divested  of  the  fee  by  the  first  personal  right,  which 
being  established  in  his  person  by  infeftment,  must  be  carried 
from  him  by  the  first  real  right.  The  same  principle  governs 
the  competition  between  adjudgers  who  are  disponees  by  the 
act  of  the  law,  except  in  so  far  as  it  is  otherwise  provided  by 
statute,  or  between  adjudgers  and  voluntary  disponees. 

The  security  of  the  records  is  deeply  interested  in  the  present 
question.  Purchasers  and  creditors  have  been  taught  to  rely 
upon  these.  If  the  person  with  whom  they  contract  stands 
vested  in  the  feudal  property  upon  record,  they  have  nothing 
to  fear  from  any  incomplete  or  personal  right,  and  nothing  can 
•  limit  that  right  as  against  purchasers  or  creditors,  except  what 
appears  upon  the  face  of  these  records. 

An  adjudication,  even  with  a  charge  against  the  superior, 
does  not  divest  the  former  proprietor,  and  transmit  the  real 
right  to  the  adjudger.  It  does  not  make  the  adjudger  vassal. 
It  does  not  afford  a  title  to  pursue  a  removing  or  other  real 
action.  It  does  not  exclude  the  terce  or  courtesy,  nor,  S  cofdrOj 
does  it  entitle  the  wife  or  husband  of  the  adjudger  to  a  terce 
or  courtesy  of  the  lands  adjudged.  It  does  not  require  a  spe- 
cial service,  as  every  other  real  right  does.  In  short,  until  it  is 
completed  by  charter  and  infeftment,  and  the  legal  expired,  it 
is  but  a  personal  incomplete  right,  a  pignus  prcBtorium^  which 
neither  establishes  any  real  right  in  the  adjudger,  nor  diveste  the 
former  proprietor  of  the  fee. 

The  plea  of  preference  maintained  by  Mr.  Scott  rests  upon 
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this  solid  foundation,  that  he  purchased  his  right  for  a  vaUiable    Duchbsbof 
consideration  upon  the  faith  of  the  public  records,  from  one  who         r. 
stood  vested  in  the  absolute  fee.     By  his  infeftment  he  has  ac-      ^^^ 
quired  the  first  complete  real  right,  and  is  thereby  preferable  to       ^'^^' 
every  personal  right  prior  or  posterior. 

Where  a  creditor  is  in  cursu  diligenticB,  the  effect  of  his  dili- 
gence is  not  to  be  frustrated  by  the  partial  voluntary  act  of  the 
debtor.  This  principle  is  not  disputed  As  equity,  however,  is  the 
governing  principle  which  gives,  relief  in  such  a  case,  the  same 
equity  limits  the  exception  by  this  equitable  rule,  that  if  the  cre- 
ditor who  has  used  the  prior  diligence  stops  short  and  does  not 
proceed  to  complete  the  same,  he  forfeits  the  advantage  which  the 
law  gave  him  in  respect  of  his  being  in  cursu  diligentia.  The 
hands  of  the  debtor  cannot  remain  for  ever  bound  up,  nor  the 
lieges  kept  under  a  perpetual  restraint  from  contracting  with  him. 

Adjudications  are  no  other  than  redeemable  dispositions  by 
the  act  of  the  law.  They  fall  to  be  completed  by  infeftment, 
as  much  as  any  voluntary  disposition.  If,  therefore,  a  creditor, 
after  obtaining  his  decree  of  adjudication,  stops  short  and  pro- 
ceeds no  farther  by  compelling  the  superior  to  grant  him  char- 
ter and  infeftment,  nor  by  charging  him  upon  the  adjudication, 
nor  by  process  of  maills  and  duties,  but  suffers  the  debtor  still 
to  continue  in  possession  as  formerly,  he  justly  forfeits  that 
security  which  the  law  gave  him  while,  in  cursu  diligenticBy 
against  the  voluntary  act  of  his  debtor,  in  competition  with  oner- 
ous purchasers  and  creditors. 

As  to  the  charge  given  to  the  superior  by  the  first  adjudger, 
that  charge  operates  only  among  adjudgers  themselves.  It  has 
no  effect  in  regard  to  an  infeftment  on  a  voluntary  right  expede 
aft;er  the  first,  but  before  the  second  adjudication.  It  has  been 
found  that  the  infeftment  of  a  first  adjudger  is  not  communi- 
cated to  a  posterior  adjudger  so  as  to  defeat  a  voluntary  inter- 
vening right.  Much  less  can  a  mere  charge  to  the  superior 
have  that  effect. 

The  Lords  found, — "  That  in  this  competition,  Walter  Scott,  July  26,  i764. 
the  annualrenter,  is  preferable,  and  prefer  him  accordingly.'*       Opinions. 

Lord  Affleck  observed, — "  Suppose  one  raises  an  adjudica-  sir  iiay  ^ 
tion,  and  wakens  it  from  time  to  time.     No  charge  ever  given  s2S^^pft%rg 
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^Douo^s'   ^P^'^  *^^  adjudication.     He  must  do  the  necessary  debito  tern- 
V.         pore,  either  by  getting  infeftment,  or  doing  what  he  can  to  get 

1      infeftment.    Number  of  years  of  no  consequence.    The  question 

^^^'       is, — If  the  adjudger  is  in  cursu?    If  he  lets  it  lie  over  for  three 
years  without  doing  anything,  he  is  in  mora^  and  an  infeftment 
will  be  preferred." 
MS.  Notes.  Lord  Co  Alston  observed, — "Heritage  and  moveables  are 

beirs'sess^OT?   ouly  transferred  by  delivery.     Litigiosity  has  only  eflfect  when 
Papers.  ^^  creditor  is  in  cursu.     The  mora  is  not  ascertained.     In 

Spottiswood's  decision,  seven  years  were  sufficient.  In  Binning's 
case,  six  years.  Here  it  is  as  long  as  the  adjudger  was  in  mora^ 
till  the  process  of  sale  was  raised,  so  six  years  ;  and  therefore 
I  would  prefer  the  annualrenter  in  the  lands  held  of  the  Crown. 
Again,  as  to  those  held  of  the  subject,  I  think  Grieve  should  be 
preferred,  as  he  charged  the  superior,  and  could  do  no  more. 
But  as  to  the  Duchess,  she  only  had  the  benefit  against  ad- 
judgers,  but  not  against  annualrenters,  although  at  first  I 
thought  she  could.  Now,  however,  seeing  the  point  was  once 
determined  in  the  case  Wallyford,  I  would  prefer  the  annual- 
renter/' 

Lord  Rabies. — "  This  is  a  most  important  case.  I  would 
distinguish  between  a  citation  and  a  decree  of  adjudication  as 
to  litigiosity.  The  rule  is,  that  the  debtor's  hands  are  tied  up, 
not  to  defeat  the  diligence  of  creditors,  but  then  this  goes  on 
the  supposition  that  the  creditor  follows  out  his  adjudication 
sine  mora.  Therefore,  if  a  process  once  sleeps,  the  litigiosity 
flies  off.  But  a  decree  of  adjudication  stands  on  a  different 
ground  from  a  process.  The  challenge  it  affords  is  litigiosity. 
I  have  formed  my  opinion  on  the  decision  in  1736,  the  ground 
of  which  was,  that  a  creditor  who  does  not  infeft  during  the 
legal  cannot  be  said  to  be  in  mora.  If  he  infefls  sooner,  he 
would  be  rigorous  and  oppressive  to  the  debtor.  ErgOy  no  mora 
during  the  legal,  but  after  it  there  may  be  wiora.  Otherwise, 
every  adjudger  will  be  obliged  to  infeft  even  although  he  has  a 
charge,  and  so  cut  the  debtor  out  of  the  reversion  by  the  ex- 
pense. He  who  lends  his  money  during  the  legal,  lends  only 
on  the  faith  of  the  reversion." 

Lord  Coalston. — "I  am  aware  of  the  consequences  men- 
tioned by  Lord  Kames,  but  these  do  not  move  me.     A  chaise 
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will  not  secure  an  adjudger  against  infeftment  on  prior  rights, 
so  he  will  still  infeft  to  be  absolutely  secure.  Then,  the  prac- 
tice of  the  Court  has  been  very  strong  against  holding  no  m(yra 
during  the  legal'' 


DOUGLAB 

Scott. 
1764. 


1.  ^^  This  also  is  singular  in  ap- 
prisings  and  adjndicationsy  that  a 
real  right  of  fee  is  constituted 
thereby,  by  a  charge  of  homing 
against  the  superior  without  char- 
ter or  sasine ;  for  such  apprisings 
or  adjudications  are  declared  efiec- 
tual  by  the  Act  of  Pariiament 
1661,  cap.  62,  ordering  the  pay- 
ment of  debts  betwixt  creditor  and 
debtor.  For  after  that  charge,  no 
infeftment  upon  voluntary  dispo^ 
sition,  or  upon  any  other  apprising 
or  adjudication,  can  be  granted  by 
the  superior  preferring  any  other 
vassal  to  the  appriser  or  adjudger, 
whom  he  hath  unwairantably  re* 
fused  to  enter,  if  the  appriser  or 
adjudger  insist  in  his  apprising  or 
adjudication  for  possession.  But 
he  may  forbear  to  make  use  of  the 
apprising,  and  if  he  lie  long  out 
without  fturther  diligence,  he  will 
be  presumed  to  have  relinquished 
his  apprising  or  adjudication,  and 
posterior  rights  will  be  preferred ; 
but  if  he  enter  into  possession,  no 
posterior  infeftment  or  diligence 
will  exclude  him,  although  he  in- 
sist no  farther  but  the  charge  of 
homing.  And  it  hath  not  oc- 
curred to  be  determined,  how 
long  Aat  right  will  subsist  with- 
out infeftment."— /Stoir,  2,  3,  30. 

2.  <<The  third  effect  of  appris- 
ing is,  that  being  a  legal  diligence, 


it  renders  the  thing  apprised,  liti- 
gious, not  only  from  the  date  of 
the  apprising,  but  from  the  date  of 
the  denunciation  ;  so  that  no  vol- 
untary deed  of  the  debtor  aft»r  the 
denunciation,  can  prejudge  the 
appriser,  if  he  be  not  in  mora.  It 
is  said  no  voluntary  disposition  or 
deed  of  the  debtor,  af^r  the  de- 
nunciation, will  prejudge  the  ap- 
prising, because  if  the  deed  done 
thereafter  be  necessary,  and  that 
thereunto  the  debtor  was  spe- 
cially obliged  before,  and  might 
have  been  directly  compelled,  such 
even  after  denunciation  maybe  pre- 
ferred. And  generally  voluntary 
rights  are  ei^luded,  being  granted 
after  the  denunciation  of  lands  to  be 
apprised,  though  before  infeftment 
be  obtained,  or  a  charge  against 
the  superior ;  all  which  is  the  cre- 
ditor being  in  cursu  diligentioBy  but 
if  he  be  supinely  negligent,  he  will 
lose  that  privilege.  After  a  com- 
petent time  for  obtaioing  infeft- 
ment, or  charging  the  superior 
upon  the  decreet  of  apprising,  any 
posterior  voluntary  right  is  pre- 
ferable to  the  apprising." — Stairj 
3,  2,  21. 

3.  ^^Any  voluntary  infeftment 
being  granted  in  cursu  diUgentioB 
of  a  creditor,  that  creditor's  right 
is  preferable,  and  in  competition 
will  be  preferred,  though  it  be  not 
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completed.  But  eursus  diligenUof 
is  taken  away,  if  negligence  inter- 
vene, whic^  must  not  be  reckoned 
by  what  diligence  possibly  might 
be  done,  but  by  such  diligence  as 
prudent  men  would  have  done  in 
such  circumstances.  By  diligence 
in  this  case  is  not  understood  a 
personal  action,  which  could  not 
be  known,  but  a  real  diligence  for 
effecting  the  subjects  in  question, 
and  not  the  person  of  the  debtor 
only;  whereof  the  law  hath  de- 
termined several  cases,  as  diligence 
by  apprising  runs  from  the  de- 
nunciation of  the  lands  to  be  ap- 
prised; and  diligence  by  adjudi- 
cation now  come  in  place  of  ap- 
prising runs  from  the  citation 
upon  the  summons  of  adjudica- 
tion, which  must  so  hold  in  adju- 
dication upon  the  renunciation  of 
heirs,  or  for  completing  of  disposi- 
tions. But  so  soon  as  decreets  of 
apprising  or  adjudication  are  ob- 
tained, and  such  time  as  a  charge 
might  be  given  to  the  superior, 
that  diligence  is  then  complete, 
and  the  infeftments  are  preferable 
according  to  these  sasines  or 
charges." — Stotr,  4,  35, 17. 

4.  «  Albeit  the  Act  of  Parlia- 
ment,  1661,  c.  62,  mentions  dili- 
gence upon  the  charge  against  the 
superior,  yet  custom  hath  required 
no  more  but  the  charge ;  it  being 
incongruous  for  an  adjudger,  who 
designs  to  be  a  vassal,  to  use  cap- 
tion against  his  superior,  and 
therefore  the  adjudication  with 
the  charge,  hath  during  the  legal 
all  the  effects  as  if  infeftment  were 
expede.  For  during  the  legal, 
the  adjudication  is  but  pignus 
prcetoriumy  not  denuding  the  su- 


perior. And  the  superior  cannot 
compel  the  adjudger  to  take  in- 
feftment,  so  that  during  the  legal 
he  is  free  of  a  year's  rent,  which 
he  behoved  to  pay  while  infeft- 
ments were  necessary." — Stair,  4, 
85,  25. 

5.   Arrestments  and  adjudica- 
tions are  on  the  same  footing  in 
respect  of  mora  on  the  part  of  the 
creditor.      The  former  is  merely 
an  inchoate  diligence.    In  order 
to  complete  it,  it  requires  to  be 
followed  up  by  a  decree  of  forth- 
coming.    The  completion  of  an 
adjudication  consists  in  obtaining 
infeftment  upon  it.     With  regard 
to  arrestments.   Lord    Stair  ob- 
serves,— "  That  which  transferreth 
the  right,  is  neither  the  arrestment, 
the  citation,  nor  any  thing  in  the 
process,  but  only  the  decreets  for 
making  forthcoming,  which  ]&  in 
the  same  condition  as  to  subjects 
arrestable  as  apprisings  and  adju- 
dications are  to  others.    Seeing 
the  arrestment  maketh  the  subject 
arrested  litigious,  it  hath  the  com- 
mon effect  necessarily  introduced 
by  law,  in  re  Utigwaay  that  incho* 
ate  diligence  cannot  be  excluded 
either  by  the  voluntary  deed  of  the 
debtor,  or  by  any  legal  diligence 
posterior,  unless  the  user  of  the 
first    inchoate  diligence   became 
negligent;    nam  vigHantibus  non 
dormientibuB  jura    ^uftwnittut"— 
Staity  3,  1,  42.    In  another  pas- 
sage he  observes, — "  The  arrest- 
ment doth  not  give  the  arrester 
right,  but  process  thereupon  ex- 
cludes posterior  voluntary  rights 
by  disposition  or  assignation,  as 
being  in  cursu  diligentia  of  the 
arrester.    Yet  if  he   be  supinely 
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negligent,  the  voluntary  right  will 
be  preferable,  if  perfected  by  in- 
timation of  the  assignation,  and 
by  possession  on  the  disposition.'^ 
—Staivj  4,  35,  6. 

6.  Spottiswood,  in  his  Prac* 
ticks,  reports  the  case  of  Hamii> 
TON  V.  M*CuLLOCH,  July  21, 
1627.  Hamilton  having  comprise 
ed  certain  lands  from  a  party 
after  his  apprising,  and  long  be* 
fore  he  took  sasine,  the  common 
debtor  sold  a  part  of  the  same 
lands  to  M^Culloch,  who  was  in- 
feft  therein.  Hamilton  brought  a 
reduction  of  the  disposition  and 
infeftment,  in  respect  it  was  made 
after  the  comprising  by  which  the 
disponer  was  denuded  of  all  the 
right  and  title  he  had,  that  he 
could  not  afterwards  make  dispo 
sition  thereof  in  prejudice  of  the 
compriser.  The  pursuer  pleaded, 
— That  the  denunciation  of  the 
lands  to  be  comprised  was  a  public 
deed,  which,  with  the  comprising 
following  thereon,  not  only  de- 
nuded the  disponer  of  all  right  he 
had,  but  also  put  all  others  in  mala 
jide  to  take  any  disposition  from 
him  of  these  lands,  otherwise  there 
would  be  no  difference  between  a 
comprising  which  is  real,  and  a 
contract  of  alienation.  It  was 
pleaded  for  the  defender, — That 
the  reason  of  reduction  was  not 
relevant,  because  nothing  had  fol- 
lowed upon  the  pursuer'^s  com- 
prising for  the  spac«  of  six  years, 
which  might  have  put  the  defen*- 
der  in  mala  fide  to  buy  the  same 
lands  from  the  disponer,  as  the 
pursuer  had  neither  executed  in- 
hibition, nor  taken  sasine  upon 
his  comprising.      The   Lords,  in 


respect  of  the  long  time  that  in- 
tervened between  the  comprising 
and  sasine  following  thereon,  dur- 
ing which  he  had  done  no  diligence 
to  get  himself  infeft  upon  his  own 
comprising,  found  the  reason  of 
reduction  not  relevant.  Spottis- 
wood adds, — *^  But  if  the  com- 
priser had  been  infeft  soon  after 
his  comprising,  or  yet  had  charged 
the  superior,  or  done  other  dili- 
gence to  get  himself  infeft,  the 
reason  would  have  been  thought 
most  relevant  to  reduce  on." — 
Spottiswood^  Comprising^  p.  43. 

7.  In  Johnston  v.  Johnston, 
July  23,  1674,  reported  by  Lord 
Stair,  the  pursuer,  who  had  ob- 
tained a  public  infeftment  upon 
his  adjudication  three  months  sub- 
sequent to  a  base  infeftment  ob- 
tained by  the  defender,  objected  to 
the  defender's  infeftment  on  the 
ground  that  it  had  been  obtained 
subsequent  to  his  apprising,  and 
pleaded, — In  re  litigiosay  no  new 
right  granted  by  the  common  au- 
thor can  be  preferred  to  the  an- 
terior diligence  of  a  creditor.  And 
so  it  has  always  been  found,  that 
after  denunciation  of  lands  to  be 
apprised,  they  become  litigious, 
and  no  infeftment  upon  a  volun- 
tary disposition,  though  prior  to 
the  infeftment  on  the  apprising,  is 
preferable  thereto,  otherwise  cre- 
ditors' diligences  might  be  alto- 
gether disappointed,  and  others 
preferred.  The  Lords  found  that 
the  apprising  did  not  make  the 
subject  litigious  after  denunciation, 
unless  the  appriser  had  proceeded 
in  exact  diligence  to  obtain  infeft- 
ment, or  to  charge  the  superior ; 
but  having  delayed  for  a    long 
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time,  they  found  the  hase  infeft* 
ment  clad  with  natural  possession 
preferable  to  the  public  infefl> 
ment. — Stair^s  DecUionSy  vol.  ii. 
p.  280. 

8.  In  NisBET  V.  Hamilton, 
February  9,  1676,  a  debtor,  after 
his  lands  had  been  denounced  to 
be  comprised,  granted  a  voluntary 
right  of  annualrent  out  of  the  same 
lands  for  an  onerous  cause.  The 
annualrenter  was  infeft  by  a  public 
infeftment,  before  any  infeftment 
upon  the  comprising.  A  compe- 
tition then  arose  between  the  com- 
priser  and  the  annualrenter.  The 
oompriser  pleaded, — ^That  after 
the  lands  were  denounced,  the 
debtor  could  not  give  a  voluntaiy 
right,  as  the  subject  had  become 
litigious  in  consequence  of  the 
denunciation.  The  annualrenter 
PLEADED, — ^That  as  the  debtorwas 
not  inhibited,  he  might  give  a 
voluntary  right  for  an  onerous 
cause,  and  that  the  first  completed 
right  ought  to  be  preferred.  The 
Lords,  ^'  in  respect  it  was  pretend- 
ed that  there  were  contrary  deci- 
sions, declined  to  give  answer  until 
these  should  be  considered." 

9.  In  Nelson  t?. Ross, February 
8, 1681,  the  defender  pleaded, — 
Th  at,  although  when  any  lawftil  cre- 
ditor istn  cursudiligentioByno  volun- 
tary disposition  by  his  debtor  could 
exclude  him,  this  could  not  apply 
in  the  present  case,  where  the  ap- 
priser  was  silent  and  negligent  for 
the  space  of  ten  years,  without  in- 
feftment or  giving  a  charge,  and 
without  pursuing  for  maills  and 
duties,  and  so  could  not  be  said  to 
be  in  cursu  diligenticB.  This  case  is 
thus  reported  by  Lord  Fountain- 


hall  : — "  The  Lords  preferred  a 
singular  successor,  who  bona  fide 
bought  lands,  to  a  comprising 
whose  legal  was  expired  before  the 
said  disposition,  because  the  ap- 
priser  was  in  moroj  and  had  never 
done  any  diligence  to  infeft  him- 
self, or  to  charge  and  denounce  the 
superior,  whereas  the  receiver  of 
the  disposition  was  publicly  infeft, 
though  after  the  expiry  of  the  le- 
gal. This  would  also  hold  in  one 
who  apprises  aft;er  the  other^s  legal 
who  was  not  infeft,  and  the  said 
last  appriser  infefts  himself.  The 
words  of  the  interlocutor  are : — 
^  The  Lords,  on  Newton's  report, 
find,  that  the  appriser  not  having 
insisted  in  diligence,  nor  being  m 
cursu  dUiifenticB^  has  thereupon  no 
ground  to  reduce  a  posterior  vol- 
untary right  granted  for  onerous 
causes.'  Stair  tells  us,  '  no  volun- 
tary deed  can  be  done  after  the 
denunciation  of  an  apprising ;  m- 
telligey  unless  the  appriser  be  m 
mora.'^ — Fmntainhally  1,  129. 

10.  ^^  Adjudication  combines  the 
two  characters  of  an  action  and  of 
a  diligence ;  an  action  to  be  com* 
pleted  by  decree;  a  diligence  to 
be  completed  after  decree  by  char- 
ter and  sasine,  or  a  charge  against 
the  superior.  An  adjudication  does 
not,  like  a  common  action,  lose  the 
character  of  litigious  by  decree. 
It  still  continues  to  run  its  course 
as  a  diligence,  till  recorded  and 
completed  into  a  real  right  If  not 
recorded  within  sixty  days,  it  loses 
all  efiect  If  so  recorded,  the  pnb- 
lie  have  a  fair  intimation  of  the 
nexus  formed  upon  the  property. 
But  still  there  are  two  qae^ions 
here  of  some  nicety.    Firei^  In  a 
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competition  between  aQ  adjadger, 
whose  right  is  completed  merely 
by  a  charge  against  the  superior^ 
and  an  infeftment  npon  a  volun- 
tary conveyance  granted  before  the 
adjudger^s  proceedings  have  been 
commenced,  the  infeftment  pre- 
vails. But  where  adjudication  has 
been  commenced  before  a  volun* 
tary  conveyance  is  granted,  is  a 
charge  to  the  superior  sufficient  to 
preserve  the  litigious  prohibition 
in  force  during  the  legal  t  or, 
must  the  adjudger  proceed  to  ob* 
tain  infeftment  ?  It  would  appear 
that  the  charge  is  sufficient  to  pre- 
serve to  the  adjudger  the  benefit 
of  litigiosity  till  the  expiration  of 
the  legal ;  the  adjudger  not  being 
bound  to  obtain  infeftment  during 
the  legal,  nor  blameable  for  ne- 
glect if  he  rest  contented  with  the 
charge  against  the  superior. 

11.  '^  But  suppose  that  the  ad- 
judger has  not  himself  charged  the 
superior,  and  has  no  other  com- 
pletion of  his  diligence  than,  in 
virtue  of  tlie  Statute,  fi  communi- 
cation of  the  benefit  of  another  ad- 
jodger's  charge,  as  being  within 
year  and  day, — will  this  produce 
the  effect?  It  would  rather  appear 
that  it  should  not,  as  the  Statute 
waa  meant  to  have  effect  among 
adjodgers  merely,  but  not  to  ex- 
tend to  other  creditors.  In  the 
ease  of  the  Duchess  of  Douglas 
V.  Scott,  the  first  adjudger  had 
charged  the  superior,  and  raised 
mailk  and  duties.  The  adjudica- 
tion on  which  the  Duche^  claim- 
ed was  within  year  and  day,  and 
the  competition  was  between  it 
and  an  heritable  bond  with  in- 
feftment, dated  three  years  after. 


There  were  two  questions: — 1. 
Whether  this  was  an  improper 
delay?  £•  Whether  the  charge 
upon  the  first  effectual  was  not 
enough  for  the  second  adjudger 
during  the  legal?  The  case  was 
fully  argued  in  presence,  and  the 
argument  is  well  stated  in  the  re- 
port of  the  case  in  the  Faculty 
Collection  ;  but  unfortunately  we 
have  no  very  clear  indication  of 
the  ground  upon  which  the  Court 
proceeded  in  preferring  the  herit- 
able bond.  The  case  is  also  re- 
ported by  Lord  Kames,  but  it  does 
not  clearly  appear  even  &om  his  re- 
port upon  what  ground  the  Court 
proceeded.  The  decision  seems, 
however,  by  the  slight  indications 
that  remain,  to  have  proceeded  on 
these  grounds : — 1.  That  it  is  ne- 
cessary for  the  adjudger  at  least  to 
charge  the  superior.  2.  That  a 
charge  upon  a  former  adjudication, 
though  within  year  and  day,  is  not 
enough  to  supply  the  deficiency. 
3.  That  a  delay  for  three  years  to 
complete  the  adjudication  destroy- 
ed the  litigious  quality  of  the  ad- 
judication. Lord  Kames  disap- 
proves much  of  this  decision,  and 
in  some  remarks  which  he  .subjoins 
to  it,  insists  that  a  charge  should 
be  sufficient  during  the  legal,  and 
that  a  second  adjudger  within  year 
and  day  should  be  held  as  having 
charged.  But  to  this  may  be  op- 
posed what  Lord  Kilkerran  says 
in  the  case  of  Binning's  Represent- 
atives t).  The  Creditors  of  Auchin- 
hrecVr— Bell,  Com.,  2,  153. 

12.  Lord  Elchies,in  his  Annota- 
tions, observes, — "  Our  author  far- 
ther says,  that  an  apprising,  even 
with  a  charge  against  the  superior, 
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will  not  exclude  the  terce;  for, 
says  he,  it  will  not  exclude  the  su- 
perior's casualties.  He  may  be 
right,  indeed,  in  his  opinion  about 
the  terce;  but  he  is  certainly 
wrong  in  the  reason  he  gives  for 
it.  For,  wherever  an  infeftment 
of  apprising  would  exclude  the  su« 
perior's  casualties,  I  cannot  doubt 
the  charge,  regularly  given,  would 
have  the  same  effect ;  because  that 
would  constitute  the  superior  in 
moTOy  by  which  no  man  can  bene- 
fit himself.  But  as  to  the  principal 
question  itself, — If  the  husband  be 
denuded  of  the  property  by  the 
apprising  and  charge,  and  if  that 
constitutes  a  real  right  in  the  ap- 
priser,  then,  doubtless,  it  will  like- 
wise exclude  the  terce,  which,  by 
law,  is  always  excluded  or  affected 
with  all  onera  reaUa  constitute  by 
the  husband  sine  frauie^  as  ap- 
pears by  the  next  Sect.  18,  and 
has  often  been  found  in  the  case 
of  annualrents,  particularly  in 
the  case  decided  1720  or  1721, 
Belict  of  Scott  of  Gilesby  against 
Fordyce ;  and,  therefore,  if  it  is 
true,  what  our  author  advances 
elsewhere,  lib.  ii.  tit.  3,  sect  30, 
that  this  charge,  without  charter 
or  seisin,  constitutes  a  i-eal  right 
of  fee  since  the  Act  1661,  and 
that,  for  that  reason,  it  is  a  suffi- 
cient title  for  removing ;  the  con- 
sequence should  likewise  be,  that 
it  would  exclude  the  terce;  for 
thereby  the  charge  is,  at  least 
during  the  legal,  equiparate  to  a 
charter  of  apprising  and  infeftment 
upon  it ;  which,  without  question, 
would  exclude  the  terce.  Yet  I 
cannot  but  agree  that  this  charge 
does  not  exclude  the  terce,  and 


that  becau3e  I  humbly  differ  so 
far  from  our  author,  that  I  think 
this  charge  constitutes  no  real 
right  of  fee. 

13.  <^  That  it  did  not  before  the 
Act  1661,  is  plain  by  the  dedrions 
mentioned  by  our  author;  and 
I  see  no  alteration  in  this  particu- 
lar made  by  that  law ;  for  it  does 
not  ordain  an  apprising  and  charge 
to  constitute  any  real  right ;  but 
only  declares  what  apprisings  shall, 
in  a  competition  of  several  appris- 
ings, be  deemed  the  first  effectual 
one,  viz.,  that  comprising  that  is 
preferable  to  all  others,  according 
to  the  law  then  being, — *  In  r^ 
spect  of  the  first  real  right,  and 
infeftment  following  thereon,  or 
the  first  exact  diligence  for  obtain- 
ing the  same,'  where  it  is  plain,  real 
right  and  infeftment  are  used  as 
synonymous  words ;  and  amounts 
to  the  same  as  if  the  clause  had 
been,  that  the  first  effectual  com- 
prising should  be  such  as  was  pre- 
ferable to  all  others,  in  respect  of 
the  first  real  right  following  there- 
on, or  the  first  exact  diligence  for 
obtaining  the  same.  And  it  were 
ridiculous  to  imagine  that  the  Par- 
liament thereby  meant  that  a  real 
right,  and  diligence  for  obtaining 
a  real  right,  was  or  should  be  one 
and  the  same  thing; — and  that 
they  thereby  intended  so  far  to 
alter  our  language,  and  the  mean- 
ing and  signification  of  our  words, 
that,  by  real  right,  we  should  in 
all  cases  understand  diligence  for 
obtaining  real  rights.  For  unless 
a  charge  upon  an  apprising  be,  in 
propriety  of  speech,  a  real  right,  it 
will  not  exclude  the  terce ;  and  it  is 
not  sufficient  that,  in  one  particu- 
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lar  case,  the  Statute  makes  it  to 
have  the  like  effect,  that  is,  in  com*- 
petition  with  other  apprisings,  as 
if  it  were  a  real  right;  because 
that  obtains  only  vi  8tatuHy  and  can- 
not extend  to  other  cases  which  the 
Act  left  in  the  same  state,|  and  to 
be  determined  by  the  same  grounds 
of  preference  as  formerly;  vide 
9th  February  1669,  Black  against 
French.  And  it  is  observable,  our 
author  restricts  this  privilege  of 
charges  upon  apprisings  to  the  le* 
gal,  well  foreseeing  the  many  ab- 
surdities that  would  follow  by  mak- 
ing it  to  subsist  longer.  But  that 
distinction  has  no  foundation  in 
the  Act ;  for  the  rule  of  preference 
thereby  established  amongst  ap- 
prisers,  lasts  after  the  legal  as  well 
as  during  it ;  and,  therefore,  if  that 
clause  makes  a  charge  against  a 
superior  a  real  right,  it  must  be 
so  likewise  after  expiration  of  the 
legal ;  and  if  that  charge  does  not 
constitute  a  real  right,  then  neither 
should  it  exclude  the  terce  of  the 
debitor^s  relict. 

14.  ^'  But  that  the  charge  does 
not  constitute  a  real  right,  farther 
appears  from  the  decision,  26th 
February  1724,  Mr.  William  Stir- 
ling and  others  against  the  Annual- 
renters  upon  the  estate  of  Balla- 
gan.  The  case  whereof  was,  that 
the  heritor  of  Ballagan,  having 
contracted  sundry  debts,  some 
whereof  were  constitute  by  herit- 
able bonds,  his  personal  creditors 
adjudged  and  charged  the  supe- 
riors before  any  infeftment  on  the 
heritable  bonds,  though  the  bonds 
themselves  were  prior  to  any  of 
those  creditors^  diligences;  and, 
after  the  adjudications  and  charge 


against  the  superiors,  but  before 
any  infeftment  followed  upon  the 
adjudications,  the  real  creditors 
were  infeft ;  and,  therefore,  in  the 
ranking  of  the  creditors,  it  was 
alleged  forthe  adjudgers,That  their 
adjudications  and  charge  had,  in 
law,  the  effects  of  a  real  right,  at 
least  during  the  legal ;  and  it 
was  reasonable  they  should  have 
that  effect,  the  charge  against  the 
superiors  being  the  last  step  of  di- 
ligence the  law  requires  during 
the  legal,  otherwise  every  adjudger 
must,  even  during  the  legal,  take 
infeftment.  Answered  for  the  an- 
nualrenters, — ^That  the  Act  1661 
did  not  regulate  the  preference  of 
adjudications  in  competitions  with 
one  another,  not  in  competition 
with  other  voluntary  rights ;  and 
the  decision  was  cited  10th  March 
1683,  Falconer, — Decision  58  ; 
but  that  adjudication  and  charge 
made  no  real  right,  and  therefore 
required  no  special  service.  The 
Lords  found.  That  the  heritable 
bonds,  being  prior  to  the  adjudi- 
cations, the  infeftments  thereon, 
though  posterior  to  the  adjudica- 
tion and  charge  against  the  supe- 
rior, were  preferable  to  said  adju- 
dications."— Elchies"  Annotations^ 


15.  The  Proposition  under  which 
the  case  of  The  Duchess  op 
Douglas  «.  Scott  is  classed,  is 
so  framed  as  not  to  exceed  what  is 
warranted  by  the  judgment  pro- 
nounced in  that  case.  It  may, 
however,  be  doubted  whether  a 
charge  by  an  adjudger  should  have 
any  effect  except  in  a  question 
with  a  co-adjudger.  Lord  Elchies, 
in  the  passage  just  quoted,  does 
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not  refer  expressly  to  the  case  of  divest  theproprietor.  AtalleveDts, 
an  infeftment  taken  after  a  charge  since  the  passing  of  the  recent  sta- 
by  an  adjadger,  and  proceeding  on  tute^  10  &  11  Yict.,  cap.  48,  there 
a  voluntary  right  granted  after  the  is  no  ground  for  showing  any  in- 
date  of  the  adjudication.  The  dulgence  to  an  adjudger,  either  on 
view,  however,  taken  by  Lord  El-  the  plea  of  litigiosity,  or  on  the 
chies,  would  seem  to  go  the  length  plea  that  during  the  legal  an  in- 
of  preferring  the  voluntary  infeft-  feftment  is  not  necessary,  and  that 
ment  in  that  case,  to  the  adjudica-  a  charge  is  sufficient.  For  by  that 
tion  with  a  charge.  This  view  is  Statute  an  adjudger,  in  obtaining 
more  consonant  to  the  principle  a  decree  of  adjudication,  may  also 
which  ought  to  be  rigidly  adhered  obtain  warrant  from  the  Court 
to  in  the  transmission  of  land,  that  for  infefting  him  in  the  lands  ad- 
nothing  but  a  registered  sasine  can  judged. 


The  Infeftment  of  a  prior  Adjudger  is  not  communicated  to  a  pae- 
terior  Adjudger,  although  within  year  and  day,  so  as  to  prejudice 
an  intervening  Infefiment  on  a  volvmtary  right,  and  in  ranking 
with  the  posterior  Adjudger,  the  prior  Adjudger  is  entitled  to  re- 
ceive  the  same  sum  as  that  for  which  he  would  have  ranked  if  the 
intervening  Infeftment  had  not  existed. 

1.— BINNING  t^.  AUCHINBRECK. 

Dec.  6, 1747.       j^  January  1694,  Sir  William  Sharp  adjudged  the  lands  of 

NARaATivs.    Richard  Earl  of  Lauderdale,  as  charged  to  enter  heir  in  special 

to  John  Duke  of  Lauderdale,  his  uncle,  and  to  Charles  Earl  of 

Lauderdale,  his  father.     Upon  this  adjudication,  he  expede  a 

charter  under  the  Great  Seal,  and  was  infefib  in  1695. 

In  1694,  the  estates  were  again  adjudged  by  Sir  William 
Binning  of  Wallyford,  but  no  charge  or  infeftment  followed 
upon  his  adjudication.  Earl  Richard  died  in  apparency,  and 
the  right  of  succession  devolved  upon  his  brother.  Sir  John 
Maitland  of  Hatton,  afterwards  Earl  of  Lauderdale,  who  made 
up  titles  by  special  service,  as  heir  cum  beneficio  inventarih  aiid 
was  infeft 

In  1696,  Sir  William  Binning  commenced  a  process  of  maills 
and  duties  upon  bis  adjudication,  but  nothing  was  done  in  it ; 
and  the  Earl  of  Lauderdale  continued  to  possess  the  estate. 


ADJUDICATION  FOB  DEBT.  249 

In  1706,  the  Earl  of  Lauderdale  granted  an  heritable  bond     Bimking 
to  Sir  Robert  Blackwood  of  Fitreavie,  on  which  he  was  infeft.     AuoHnrBRKCK. 

In  1713,  the  Earl  sold  a  portion  of  the  lands  to  the  pursuer,      "itItT 
Sir  James  Campbell  of  Auchinbreck,  who  also  acquired  right  to 
this  heritable  bond  granted  to  Sir  Robert  Blackwood. 

A  ranking  and  sale  having  been  brought  of  Sir  James  Camp- 
bell's estate,  the  representatives  of  Sir  William  Binning  claimed 
to  be  preferred  on  the  barony  of  Glassey,  in  virtue  of  the  adju- 
dication led  by  Sir  William  in  1694.  The  creditors  of  Sir 
James  Campbell  claimed  to  be  preferred  to  Sir  William's  repre- 
sentatives, in  respect  of  the  heritable  bond  granted  to  Sir  Robert 
Blackwood  in  1706,  and  upon  which  he  was  infeft,  and  to  which 
Sir  James  Campbell  had  acquired  right. 

Pleaded   fob  Binding's    Rbpbbsbntativbs. — Sir  William  aboume«t  for 

Binning  8  Bk- 

Sharp's  adjudication  was  led  in  1694,  and  completed  by  charter  fkukntativu. 
and  sasine  in  1695.  Sir  WilUam  Binning's  adjudication  was  also 
led  in  1 694,  and  so  was  within  year  and  day  of  the  first  effectual 
adjudication.  The  heritable  bond  granted  by  Sir  Robert  Black- 
wood cannot  therefore  compete  with  Sir  William  Binning's 
adjudication.  The  question  raised  is, — Whether  an  adjudica- 
tion, within  year  and  day  of  another  adjudication  completed  by 
infeftment,  can  be  reckoned  a  complete  right  ?  If  Sir  William 
Binning's  adjudication  was  complete,  as  being  within  year  and 
day  of  the  first  effectual  adjudication,  there  is  no  room  for  ob- 
jecting the  not  prosecuting  of  his  right,  or  to  complain  of  mora 
on  his  part.  For  after  his  right  was  complete,  there  can  be  no 
mora.  And,  therefore,  if  a  charge  against  a  superior  followed 
upon  an  adjudication,  as  that  constituted  an  effectual  adjudi- 
cation, there  can  be  no  mora  afterwards  objected. 

Where  the  rights  are  not  complete,  and  lie  over  for  a  con- 
siderable time,  voluntary  rights  on  which  infeftment  has  fol- 
lowed are  preferred,  because  of  the  mora  in.  not  completing  the 
diligence  within  a  proper  time.  But  Sir  William's  adjudication 
was  complete  sua  gmere.  He  was  liable  to  pay  for  the  expenses 
of  Sir  William  Sharp's  charter  and  infeftment,  and  being  within 
the  year,  must  be  held  as  comprehended  in  it.  He  had  there- 
fore no  occasion  to  expede  a  new  infeftment  for  himself  Al- 
though he  should  neglect  the  prosecution  of  his  right  ever  so 
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BiNNiiia  iQug^  1^^  would  not  lose  his  right,  unless  the  forty  years'  prescrip- 
AucHiNBawK.  tion  could  be  pleaded  against  him.  It  is,  therefore,  to  no  purpose 
1747.  to  object  those  cases  where  it  has  been  found  that  voluntary 
rights  and  infeftments  are  preferable,  although  granted  in  cursu 
diliffefiticB  of  another  creditor,  where  that  diligence  was  not  fol- 
lowed out.  For  here  Sir  William's  adjudication  was  complete^ 
and  there  was  no  mora. 

cTmpm'^'s'^"  Pleaded  for  the  Creditors  of  Auchinbrbck. — The  plea 
Cekditoks.  of  Sir  William  Binning's  representatives  is,  that  his  ancestor's 
adjudication  having  been  led  within  year  and  day  of  Sir  Wil- 
liam Sharp's  adjudication,  and  Sir  William  Sharp  having  been 
infeft,  his  infeftment  was  available  to  Sir  William  Binning  in 
the  same  manner  as  if  that  infeftment  had  proceeded  upon  his 
own  adjudication,  in  terms  of  the  Act  of  Parliament  1661.  But 
the  Act  1661,  concerns  only  the  preference  of  adjudgers  inter  se. 
It  signifies  nothing  in  competitions  with  infeftments  upon  volun- 
tary rights.  If  a  first  adjudication  be  completed  by  infeftment^ 
and  a  purchaser  be  infeft  thereafter,  but  a  process  of  adjudica- 
tion was  raised  by  a  second  adjudger,  who  obtained  his  decree 
within  year  and  day  of  the  first  adjudication,  the  purchaser  will 
be  preferred  to  the  second  adjudger.  In  a  competition  with 
other  adjudgers.  Sir  William  Binning  would  be  held  to  be  in- 
feft in  consequence  of  the  infeftment  expede  by  the  first  ad- 
judger. Sir  William  Sharp,  but  in  a  question  with  a  voluntary 
right  it  is  different,  as  the  Act  1661  does  not  affect  voluntary 
rights. 

In  the  case  of  Wallace  t;.  Barclay,  an  adjudication  led  in 
1 721,  followed  by  a  charge  against  the  superior,  was  preferred  to 
a  voluntary  right  by  infeftment  upon  an  heritable  bond,  granted 
in  1730.  The  reason  of  this  was,  that  the  competition  for 
maills  and  duties  happened  in  1735,  during  the  currency  of 
the  legal.  Within  the  legal  it  is  not  necessary  for  an  adjudger 
to  expede  an  infeftment,  and  the  adjudger  in  that  case  was  in- 
sisting for  the  maills  and  duties  within  eight  years  of  leading 
his  adjudication. 
u^oSSbL^'  Lord  Kilkerran,  Ordinary,  "  Found  Sir  Robert  Blackwood's 
heritable  bond  and  infeftment  preferable  to  Binning  of  Wally- 
ford's  adjudication,  whereon  no  diligence  followed  from  its  dato 
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in  1694,  before  Sir  Robert  Blackwood's  infefkment  in  1706,     BnniiNa 
and  that  notwithstanding  Sir  William  Sharp,  the  first  adjudger,  AuoBiirBiLTCK. 
may  have  been  infeft  on  his  adjudication  before  the  date  of  Sir      "17477 
Robert  Blackwood's  heritable  bond  and  infeftment." 

On  a  representation  and  answers  having  been  given  in,  Lord  J^^?"|749 
Eilkerran  reported  the  case  to  the  Court.  The  Lords  found, — 
"  That  notwithstanding  of  Wallyford's  adjudication  being  within 
year  and  day  of  Sir  William  Sharp's,  and  his  having  raised  a 
process  of  maills  and  duties  in  1696,  yet  as  he  suffered  the  same 
to  lie  over  from  1699  to  1706,  the  date  of  Sh-  Robert  Black- 
wood's infeftment,  and  for  several  years  thereafter,  the  said  ad- 
judication cannot  compete  with  Sir  Robert  Blackwood's  infeft- 
ment, nor  could  Interpol  the  proprietor  from  granting  a  volun- 
tary infeftment  on  his  estate,  and  remit  to  the  Lord  Ordinary 
to  proceed  accordingly." 

LoBD  KiLKBBBAN  obsorves  in  his  Decisions, — "  It  is  an  esta-  Kiikerran's 
blished  point,  that  the  Act  1661  concerns  only  the  preference  m^^^  ^* 
of  apprisers  and  adjudgers  among  themselves,  but  statutes 
nothing  with  respect  to  the  competition  between  adjudgers  and 
voluntary  rights.  That  although  it  is  true,  that  even  an  exe- 
cuted summons  of  adjudication  prior  to  a  voluntary  sale,  and 
on  which  decree  of  adjudication  follows,  though  after  the  volun- 
tary sale,  and  much  more  a  decree  of  adjudication  prior  to  the 
voluntary  sale  may  be  preferable,  that  is  not  upon  the  Act 
1661,  but  on  the  head  of  litigiosity,  which  flies  off,  where  the 
adjudger  has  been  in  mora  of  following  forth  his  adjudication. 

**  How  long  time  is  necessary  to  have  that  effect,  has  never 
been  fixed;  only  cases  have  been  determined  as  they  have 
occurred.  And  the  shortest  time  that  has  been  sustained  to 
infer  such  mora,  is  six  years,  in  that  case  observed  by  Spottis- 
wood,  Hamilton  v.  M'Oulloch,  voce  comprising.  And  here 
though  Wallyford  had  pursued  a  maills  and  duties  in  1699,  yet 
it  then  slept,  not  only  till  1706,  when  Sir  Robert  Blackwood's 
heritable  bond  was  granted,  but  has  never  to  this  hour  been 
wakened,  the  adjudication  not  having  been  heard  of  till  it  was 
produced  in  this  process." 

On  the  Session  Papers  in  this  case,  Lobd  Kilkebban  also  ms.  Notea. 
writes, — ''  An  adjudger  is  not  to  rely  upon  the  infeftment  of  a  Seedon  Papers* 
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BiNsujo     prior  adjudger,  as  the  Act  1661  concenifl  ouly  the  competition 
AucHiMB&icK.  between  adjudgers  themselves.    But  he  ought  to  take  an  infeft- 

"17477      ment  of  his  own,  or  at  least  charge  the  superior,  after  which, 
indeed,  the  charger  cannot  be  in  mora.*" 
Brown's  Sup-       LoRD  MoNBODDO  also  observes, — "  In  the  year  1694,  a  second 

plement,  vol.  ^    i  n    t       n  ij 

y.  p.  778.  adjudication  was  led,  withm  year  and  day  of  the  first  completed 
by  infeftment.  In  the  year  1696,  a  process  of  maills  and  duties 
upon  this  second  adjudication  was  commenced,  and  kept  alive 
till  the  year  1699,  when,  upon  an  objection  by  the  debtor  to 
the  grounds  of  debt,  it  was  allowed  to  drop.  Thereafter,  in  the 
year  1706,  an  heritable  bond  was  granted  by  the  debtor,  where- 
upon infeftment  was  taken.  In  a  competition  betwixt  this  vo- 
luntary right  and  the  second  adjudication,  the  Lords  unani- 
mously preferred  the  yoluntary  right,  and  found  that  the 
adjudger  h^re  was  in  mora,  and  so  could  not  compete  with  the 
heritable  bond,  though  within  year  and  day  of  an  adjudication 
completed  by  infeftment,  which  the  Lords  found  only  gave  him 
a  preference  among  adjudgers,  not  in  competition  with  yoluntary 
rights,  though  the  Lord  President  declared  he  wished  the  prac- 
tice had  been  otherwise,  and  that  a  second  adjudger  could  be 
considered  in  every  respect  as  if  his  debt  were  contained  in  the 
first  adjudication.  As  for  the  doctrine  of  mora  in  this  case,  see 
Diet.  tit.  Litigious,  by  which  it  would  appear  that  this  point  is 
not  quite  settled  yet. 

''  The  Lord  President  objected,  that  unless  the  two  adjudica- 
tions were  considered  as  led  for  the  same  debt,  the  ranking  of 
these  three  creditors  would  be  inextricable ;  for  the  first  ad- 
judger would  be  preferred  to  the  annualrenter,  he  again  to  the 
second  adjudger,  and  yet  this  second  adjudger  would  come  in 
pari  passu  with  the  first,  and  so  be  preferred  to  the  annual- 
renter  ;  which  makes  an  inextricable  circle.  But  the  solution 
of  this  difficulty,  as  the  practice  now  is  established  in  rankings, 
is  as  follows  .'—Suppose,  as  Lord  Stair  does,  that  the  subject  is 
six,  and  each  of  the  debts  four  ;  the  fiirst  adjudger  is  ranked 
first,  and  takes  four  ;  then  the  annualrenter,  to  whom  there  re- 
mains two  ;  but  says  the  second  adjudger  to  the  first.  As  it  is 
not  reasonable  you  should  lose  by  this  annualrent  that  is  prefer- 
able to  me,  so  neither  ought  you  to  profit  by  it ;  if  it  had  not 
existed  you  would  have  drawn  but  three,  therefore  let  me  have 
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the  one  that  you  have  above  that  number,  so  you  neither  profit     b™"*** 
nor  lose  by  the  annuahrenter,  nor  he  by  me,  because  he  draws  auchwbmwk. 
as  much  as  he  would  have  done  if  I  had  been  out  of  the  case.       1747. 
By  this  way  of  reasoning,  the  division  is  into  three,  two,  and 
one.    This  the  Lords  not  understanding,  did  once,  in  a  similar 
case,  bring  all  the  three  creditors  in  pari  passu" 


11.— CHALMERS  v.  CUNNINGHAM. 

In  1677,  the  father  of  the  pursuer  granted  an  heritable  bond  Not.  s,  i787. 
of  1000  merks  to  Schaw  of  Nethergremont  Infeftment  followed  Nj^tivk. 
upon  this  bond  in  1694. 

In  1692,  Sir  James  M'Lurg  adjudged  the  lands,  and  infeft- 
ment followed  upon  the  adjudication  in  1693.  The  date  of  the 
decree  of  adjudication  was  December  21,  1692,  and  the  date  of 
the  infeftment  following  upon  it  was  December  28,  1693. 
Other  creditors  adjudged  within  year  and  day  of  M'Lurg's  ad- 
judication, and  in  the  ranking  claimed  to  be  preferred. 

Pleaded  for  the  Pursuer. — The  infeftment  upon  the  adju-  argument  fou 
dication  1693,  is  not  communicable  to  the  other  adjudications  '^^■*' 
so  as  to  prefer  them  to  an  infeftment  taken  after  their  dates, 
upon  a  voluntary  right  granted  prior  to  them.  These  posterior 
adjudications  are  in  themselves  but  personal  rights.  The  pro- 
viso in  the  Statute  1661,  bringing  in  all  adjudications  before  or 
within  year  and  day  of  the  first  effectual  one,  is  only  to  regulate 
preferences  among  adjudgers,  but  does  not  in  the  least  alter  the 
case  with  respect  to  infeftments  upon  voluntary  rights.  In  a 
question  between  adjudications  and  voluntary  rights,  the  case 
must  be  decided  as  if  no  privilege  had  been  granted  to  the 
other  adjudgers  of  coming  in  pari  passu  with  the  first  effectual 
one.  The  first  infeftment  must  be  preferred,  in  accordance  with 
the  Statute  1695.  A  party  taking  a  voluntary  right  is  not 
bound  to  inquire  whether  there  are  other  adjudications  within 
year  and  day  of  the  first  effectual  one.  He  looks  at  the  Record 
of  Sasines,  and  finding  only  one  infeftment  upon  an  adjudica- 
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chalmdw    jJqq^  Jjq  jg  entitled  to  consider  himself  safe  against  other  adjudi- 
CumrofOHAM.  cations  which  remain  still  personal,  in  the  same  manner  as  if 
1787.       no  infeftment  had  followed  on  the  first. 

Infeflment  taken  upon  an  adjudication  cannot  make  all  adju- 
dications that  are  pari  passu  with  it  equally  preferable,  as  if 
infeftment  had  been  taken  upon  them.  A  party  who  takes  a 
disposition  or  an  heritable  bond  prior  to  an  adjudication  being 
led,  can  only  be  barred  by  that  on  which  infeftment  has  fol- 
lowed. 

AmniMwrTOR  Pleaded  tor  the  Defender. — The  infeftment  in  ferour  of 
Nethergremont  is  posterior  to  the  infeftment  on  the  adjudica- 
tion obtained  by  Sir  James  M'Lurg,  and  is  also  posterior  to  the 
adjudications  obtained  within  year  and  day  of  Sir  James'  adju- 
dication. That  infeftment  ought,  therefore,  to  be  postponed  to 
Sir  James'  adjudication,  and  to  the  adjudications  within  year 
and  day  of  his.  Where  one  adjudger  has  done  such  complete 
diligence  upon  his  adjudication  as  to  prefer  himself  to  a  poste* 
rior  infeftment,  though  proceeding  on  a  warrant  prior  to  his 
adjudication,  the  infeftment  of  that  adjudger  is  communicated 
to  all  other  adjudgers  within  year  and  day  against  the  poste- 
rior voluntary  infeftment. 

The  words  of  the  Act  1661  are  clear,  That  such  comprisings 
shall  come  in  as  if  one  comprising  had  been  deduced  for  the 
whole.  There  is  a  Record  of  comprisings  as  well  as  of  infeft- 
ments.  It  is  admitted  that  a  party  is  not  bound  to  look  at  the 
Record  of  Adjudications,  imless  he  is  directed  to  it  by  the  Re- 
cord of  Sasines.  But  a  party  contracting  upon  the  faith  of  the 
records,  must  not  shut  his  eyes  in  the  middle  of  his  search.  If 
no  infeftment  upon  an  adjudication  appears  in  the  Record  of 
Adjudications,  then  he  is  warranted  to  stop  and  rest  secure. 
But  if  an  infeftment  on  an  adjudication  appears  on  the  Record 
of  Sasines,  he  is  in  male  fide  to  stop.  The  Act  1661  gives  the 
benefit  of  that  adjudication,  and  consequently  the  benefit  of  its 
infeftment  to  all  adjudications,  both  prior  and  posterior,  if  within 
year  and  day.  If,  therefore,  a  party  would  be  safe,  he  must 
search  the  Record  of  Adjudications. 

It  is  admitted,  that  if  an  adjudication  is  led  within  year  and 
day  of  the  first  adjudication,  but  posterior  to  an  infeftment  on 
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a  voluntary  right  intervening  between  it  and  the  first  adjudi-    Ceauosbs 
cation,  the  effect  of  the  Statute  must  be  stopped.    In  such  a  cukntogham. 
case  the  posterior  adjudger  will  come  in  pari  passu  with  the      "J^^ 
prior  adjudger,  but  that  pari  passu  preference  will  avail  nothing 
to  the  prejudice  of  the  party  infeft  on  the  intervening  volimtary 
right.     His  infeftment  will  be  a  medium  impedimsntum  to  hinder 
the  operation  of  the  adjudication  retro  in  competition  with  him. 
This,  however,  affords  no  argument  for  holding  that  an  infeftment 
on  a  voluntary  right  is  preferable  to  an  adjudication  obtained 
prior  to  that  infeftment,  and  within  year  and  day  of  an  adjudi- 
cation preferable  to  him  by  the  infeftment  following  upon  it. 

The  Lords  found, — "  That  Nethergremont^s  infeftment  was  Judqmkiit. 
preferable  to  all  adjudications,  whether  prior  or  posterior  to  it,  ^^^'  ^  ^^^^' 
on  which  no  infeftment  followed,  notwithstanding  tliey  were 
within  year  and  day  of  the  first  effectual  adjudication.^' 

LoBD  Elchies,  in  his  Notes,  observes, — "  In  this  process  a  Eiohies'  Deci- 
very  general  question  and  of  great  importance  occurred.  The  ^  °^»  ^^^-  "• 
case  was, — There  was  an  adjudication  and  infeftment  upon  it, 
and  then  there  were  many  adjudications  within  year  and  day, 
whereon  no  infeftment  followed,  and  then  an  infeftment  of  an- 
nualrent,  and  thereafter  some  more  adjudications,  which  I  think 
were  also  within  year  and  day  with  the  first.  The  question 
was, — How  the  annualrent  was  to  be  preferred  in  competition 
with  both  prior  and  posterior  adjudications,  whereon  there  was 
no  infeftment  ?  There  was  no  question  that  the  adjudication 
with  the  infeftment  on  it  before  the  infeftment  of  annualrent 
was  preferable,  but  the  question  was  as  to  adjudications  within 
year  and  day  of  the  first  effectual  one,  and  which  are  preferable 
pari  passu  with  it,  whether  they  are  also  preferable  to  the  in- 
feftment of  annualrent,  whether  they  led  before  or  after  it,  or 
€  contra  f  The  Lords  found, — That  Nethergremont's  infeftment 
of  annualrent  is  preferable  to  all  adjudications,  whether  prior 
or  posterior,  on  which  no  infeftment  followed,  notwithstanding 
that  they  were  within  year  and  day  of  the  first  effectual  ad- 
judication on  which  infeftment  followed  prior  to  the  said  an- 
nualrent— and,  therefore,  adhered  to  the  Lord  Ordinary's  inter- 
locutor, finding  that  Nethergremont's  debt  ought  to  be  stated 
in  computo'^ 
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1.  In  the  case  of  Brown  v.  Ni- 
cholas, February  6,  1673,  re- 
ported by  Lord  Stair,  a  competi- 
tion took  place  between  an  annual- 
renter  who  had  been  infeft  after 
the  first  adjudication,  but  before 
several  other  adjudications  which 
were  led  within  year  and  day  of 
the  first.  The  annualrenter  claim- 
ed to  be  preferred  to  all  the  ad- 
judgers  except  the  first,  in  respect 
that  his  annualrent  had  been  con- 
stituted by  infeftment  before  the 
date  of  their  adjudications,  and 
that  the  Statute  1661  could  not 
apply  where  there  was  a  mid  im- 
pediment, such  as  that  caused  by 
the  annuabrent  The  posterior  ad- 
jud^rs  pleaded, — That  their  ad^ 
judications  being  led  within  year 
and  day  of  the  first  effectual  adju- 
dication, were  fictione  juris  drawn 
back  to  the  date  of  that  adjudica- 
tion, as  if  they  had  been  compre- 
hended in  it,  or  led  on  the  same 
day  with  it,  in  which  case  all  oi 
them  would  hare  been  anterior, 
and  therefore  preferable  to  the  an- 
nualrent. The  Lords  found, — 
^^  That  the  intervening  annualrent 
could  not  hinder  the  posterior  ap- 
prisings  to  come  in  with  the  first, 
but  that  the  annualrent  should 
bring  in  the  sum  whereupon  it  was 
granted,  as  if  an  apprising  had 
been  led  thereapn/'  Lord  Stair 
adds, — ^^  The  statute  being  new 
and  dubious." 

2.  The  case  of  Brown  v.  Ni- 
cholas is  the  one  referred  to  by 
Lord  Monboddo,  in  his  Observa- 
tions on  the  case  of  Bnnmra  v. 
AucHiNBBECK.  Lord  Stair  dis- 
approved of  the  judgment  in  the 
former  case,  and  thought  that  the 


annualrent  ought  to  have  been 
excluded.  He  observes, — **  It  is 
certain  that  the  Statute  leaves  an- 
nualrenters  as  they  were  before, 
and  so  that  they  can  never  come 
in  pari  passu  with  adjudications, 
unless  the  date  of  the  first  effec- 
tual adjudication  and  annualrent 
were  the  same,  and  therefore  there 
is  much  more  reason  that  the  an« 
nualrent,  which  was  constituted 
in  cursu  dUigentice  of  the  first  ef- 
fectual adjudication  should  be  post- 
poned to  all  the  adjudications. 
Because  the  first  effectual  adjudi- 
cation is,  as  if  all  the  prior  and 
posterior  adjudications  within  the 
year  were  contained  in  it,  and  so 
the  diligence  for  obtaining  of  that 
adjudication  is  for  them  all." — 
Stairy  4,  35,  30.  Neither  the  judg- 
ment of  the  Court  in  the  case  of 
Brown  v.  Nicholas,  nor  the 
view  taken  by  Lord  Stair,  has  been 
followed.  The  rights  of  parties  in 
the  several  adjudications  and  vch 
luntaiy  infeftments  have  been  set- 
tled on  a  more  equitable  principle^ 
according  to  which  the  intervening 
infeftment  on  the  voluntary  right 
excludes  the  posterior  adjudger; 
but  at  the  same  time,  the  prior  ad- 
judger is  not  injured  by  that  in- 
feftment, but  is  entitled  to  rank  as 
if  that  infeftment  had  not  inter- 
vened. 

3.  Lord  Pitfour  in  his  MS. 
Note-Book,  the  property  of  Mr. 
George  Dundas,  Advocate,  like- 
wise reports  the  case  of  Ch alhkbs 
V.  Cunningham.  The  question 
raised  is  thus  stated : — ^'  After  in* 
fefinnent  taken  upon  a  first  adjudi- 
cation, other  creditors  acyadged 
within  the  year,  without  infefting, 
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thereafter  Nethergremout  takes 
an  infeftment  upon  an  heritable 
bond  granted  before  any  of  the 
adjadioations;  and  thereafter  other 
creditors  adjudge  also  within  ayear 
of  the  first,  also  without  infefting. 
What  is  the  rule  of  preference? 
Elchies  stated  the  circle  in  vinco 
vincenttm.  Case  put  by  Elchies  : 
1.  Adjudication  with  charge.     2. 


Adjudication  with  infeftment,  with- 
out year  and  day.  8.  Infeftment 
of  annualrent  upon  an  heritable 
bond  dated  prior  to  both  adjudica- 
tions. Here  the  adjudger  with  the 
charge  is  the  man  who  has  the  per- 
sonal challenge.  The  other  two 
are  ranked  by  their  infeftments  in 
the  first  ranking.  Thus :  3  debts. 
Each  4.     Fund  6." 


'Fund  6   \  ^Ai^^^i^^^^  draws   4 
'  j  AnnuiSrenter   .  2 


Adiudger  with  charge ) 
oraws  back  2  jArom  > 
the  other  adjudger.      ) 


'Fund  5   ^  Adjudger-mfeft  draws  4  ( Charge  draws  back  Ifirom 
*  i  Anmialrenter   .        .    1  j     the  other  adjudger. 


**Fuiid7. 


IAdjudger-infeft  draws 
Annualrenter   . 


^jChaige 


draws  back  8. 


Each  of  them  draws  2. 

Thus,  Adjudger-infeft 
draws  3 ;  the  other 
two,  each  1. 

Thus,  Adyudger-infeft 
draws  1 ;  each  of  the 
other  two,  3." 


4.  The  principle  of  the  scheme 
given  by  Lord  Elchies  in  the 
above  example  is  clearly  erroneous. 
In  each  case,  he  makes  the  ad- 
judger with  the  charge  draw  from 
the  adjudger  with  the  infeftment 
the  same  sum  as  that  drawn  by 
the  annualrenter.  The  result  of 
this  is,  that  in  the  first  case,  the 
adjudger-infeft  draws  the  same  as 
the  adjudger  with  the  charge.  In 
the  second  case  he  draws  more, 
and  in  the  third  less.  As,  how- 
ever, it  was  owing  to  the  fault  of 

!.  ,.    ,  .*!.      v         (   Thus,    Adjudger-infeft 

Adiudger  with  charge^  draws  8;  the  annual- 
n[w  .d^d..^™  \  )  ^^'^^^^  '  ^d  tbeothcr 
other  adjudger     .      1(     adjudger  1. 

!Thus,  Adjudger  -  infeft 
draws  24 ;  Uic  annual- 
renter  1 ;  and  the  other 
adjudger  I4. 

Thus,  Adjudger  -  infeft 
draws  34;  the  annual- 
renter  3 ;  and  the  other 
adjudger  4* 

5.  The  principle  on  which  the  boddo  in  the  case  of  Binning  v. 
difieient  parties  ought  to  be  ranked  Auchinbbeck.  It  is  ah>o  thus 
is  clearly  stated   by  Lord  Mon-     laid  down  by  Mr.  Erskine, — '^  The 

R 


the  first  adjudger  in  not  taking 
infeftment  on  his  adjudication  that 
the  annualrenter  was  not  excluded 
by  both  adjudications,  the  loss 
arising  from  that  omission  ought 
to  have  fallen  upon  the  first  ad- 
judger exclusively,  the  adjudger- 
infeft  being  entitled  to  draw  the 
same  sum  as  he  would  have  drawn 
if  the  first  adjudger  had  been  in- 
feft. The  scheme  of  Lord  Elchies, 
therefore,  ought  to  be  rectified  as 
follows : — 


Fond 


-  linS^r:;^f  "^^^  t\  Charge  draws  back  4. 
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Act  1661  regulates  only  the  pre- 
ference of  apprisings,  but  does  not 
affect  any  other  feudal  rights.  On 
this  head,  a  case  occurred  not  a 
little  perplexing,  observed  by  Lord 
Stair.  Anapprisingwas  led  against 
a  debtor^s  lands,  on  which  sasine 
followed  immediately,  a  right  of 
annualrent  was  soon  after  granted 
by  the  debtor  on  the  same  lands, 
and  after  sasine  was  taken  on  that 
right,  a  second  apprising  was  de^ 
duced  against  them  within  year 
and  day  from  the  date  of  the  first. 
By  a  known  feudal  rule,  tlie  first 
apprising,  which  was  perfected  by 
sasine  prior  to  the  right  of  annual- 
rent,  is  preferable  to  it,  and  the 
right  of  annualrent,  though  totally 
excluded  by  the  first  apprising,  is, 
by  the  same  rule,  preferable  to  the 
second;  nevertheless,  the  Statute 
1661  expressly  prefers  the  first 
and  second  apprising,  pari  passu. 
The  Court,  in  a  question  that  ap- 
peared so  involved  in  contradic- 
tions, preferred  all  the  three  pari 
passu.  It  must  appear,  however, 
on  a  due  consideration  of  the  Sta- 
tute, that  the  right  of  annualrent 
ought  not  to  have  been  brought 
under  the  pari  passu  preference 
established  among  apprisers.  It 
should  have  been  ranked  after  the 
first  apprising,  and  before  the 
second,  as  if  no  such  enactment 
had  been  made.  The  first  ap- 
priser,  on  the  other  hand,  ought 
to  have  been  decreed  to  communi- 
cate to  the  second  only  such  part 
of  the  sum  for  which  he  was 
ranked  as  he  would  have  been  cut 
out  of,  if  no  right  of  annualrent 
had  been  in  the  field,  sinc^  the 
second   appriser  had    himself   to 


blame  for  suffering  that  right  to 
intervene  between  the  first  ap- 
priser and  him,  which  he  might 
have  prevented  by  a  more  early 
diligence.  The  later  decisions 
have  reduced  this  matter  to  its 
true  principles.'' — Ershinej  2,  12, 
32. 

6.  The  principles  upon  which  the 
ruleof  ranking  is  grounded,  arethus 
stated  by  Professor  Bell :— "  The 
principles,"  he  observes,  ^^are  these 
—1.  That  the  Statute  1661  sub- 
jected the  first  effectual  adjudger 
to  the  necessity  of  communicating 
to  succeeding  adjudgers,  within 
year  and  day,  the  benefit  of  his 
diligence,  as  if  one  adjudication  had 
been  led  for  all.  2.  That  this  b^ 
nefit  was  not  to  be  communicated 
to  the  holders  of  voluntary  securi- 
ties. The  consequence  of  which 
is,  that  the  holder  of  an  heritable 
bond  cannot  infringe  upon  or  hurt 
a  prior  adjudger's  right,  if  secured 
by  infeftment.  3.  That  an  ad- 
judger, posterior  to  the  heritable 
bond,  must  be  postponed  to  that 
heritable  bond,  having  by  his  de- 
lay forfeited  the  benefit  of  the  sta- 
tute, so  fiur  as  it  may  be  injurious 
to  the  heritable  creditor.  And,  4. 
That  the  posterior  adjudgei^s  in- 
terest, under  the  Statute,  is  no  fur- 
ther injured  than  as  it  interferes 
with  the  heritable  bond* 

7.  ^^  The  conclusion  is,  that,  to 
giveeffecttotheseseveral  rights,  the 
true  method  is  to  make  a  double  ope- 
ration— first  to  rank  the  preferable 
adjudgers  primo  loco ;  the  holder 
of  the  voluntary  security  secundo 
loco;  and  the  posterior  adjudgers 
uUimo  loco ;  and  then  to  allow  the 
postponed  adjudgers  to  draw  back 
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from  the  preferable  adjudgers  all 
that  the  preferable  adjadgerswould 
have  been  obliged  to  yield  to  the 
posterior  adjudgers,  had  the  herit- 
able bond  been  out  of  the  field, 
and  the  adjudgers  the  only  com- 
petitors: Or,  what  comes  to  the 
same  thing,  first,  to  rank  the  whole 
ad^xidgeTS  pari  p(Z8su ;  then  hypo- 
thetically  to  rank  the  first  adjudi- 
cation prime  locoj  and  the  volun- 
tary security  secundo  loco^  and  to 
form  the  final  result  by  giving  to 
the  holder  of  the  voluntary  secu- 
rity, by  way  of  drawback  from  the 


postponed  adjudgers,  all  that  he 
would  be  entitled  to  draw  in  rank- 
ing only  with  the  first  adjudger, 
while  the  first  adjudger  retains  his 
full  dividend.''— ^«,  ii.  p.  510. 

8.  According  to  the  last  of  these 
modes,  the  first  ranking  deter- 
mines the  sum  which  the  prefer- 
able adjudger  is  to  receive,  and  the 
second  ranking  determines  the  sum 
which  the  holder  of  the  voluntary 
security  is  to  receive,  leaving  the 
postponed  adjudger  to  rank  for  the 
balance  which  remains  after  these 
sums  are  deducted. 


The  Inhibition  of  a  Creditor  not  adjudging  does  not  affect  a  posterior 
Creditor  adjudging,  if  the  debt  of  one  of  the  Adjudgers  contracted 
prior  to  the  Inhibition  exceeds  the  value  of  the  lands  adjudged. 

MILN  V.  CREDITOBS  OF  NIOOLSON. 

In  ranking  the  creditors  of  Sir  William  Nicolson,  on  the  Feb.  16,  i698. 
estate  of  Cockbumspath,  an  inhibition  used  by  Alexander  Miln  Naabatiyk. 
was  sustained,  but  his  adjudication  was  found  null.  Some  cre- 
ditors had  adjudged,  whose  debts  were  contracted  prior  to  the 
inhibition,  and  whose  debts  exceeded  the  value  of  the  lands 
adjudged.  Other  creditors  had  subsequently  adjudged,  whose 
debts  were  contracted  posterior  to  the  inhibition,  but  whose 
adjudications  were  led  within  year  and  day  of  the  first  adjudi- 
cation. The  question  arose.  Whether  the  shares  of  the  posterior 
creditors  belonged  to  the  inhibitor,  in  respect  of  his  inhibition  1 


Pleaded  for  the  Inhibiteb. — The  adjudgers  whose  debts  amumbnt  pob 
were  contracted  posterior  to  the  inhibition  are  excluded  by  the 
inhibitor.     The  dividends,  therefore,  that  would  have  accrued 
to  the  posterior  creditors,  fall  now  to  the  inhibitor. 

The  inhibitor  may  now  lead  an  adjudication,  and  would  be 


1698. 
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'^'""^  preferred  to  the  posterior  creditors,  for  his  adjudication  would 
Creditors  ov  alwajs  draw  back  to  the  date  of  his  inhibition,  and  would 
therefore  always  be  preferable  to  those  adjudgers  whose  debts 
were  contracted  posterior  to  the  inhibition.  By  excluding  the 
posterior  creditors,  the  inhibitor  comes  in  their  room,  and  re- 
ceives the  shares  which  would  have  accrued  to  them  if  there  had 
been  no  inhibition. 

aroumrnt  for      Pleaded  for  the  posterior  Adjudgers. — The  contracting 
jcDOKRM.         of  debts  after  the  inhibition  did  not  prejudice  the  inhibitor,  be- 
cause the  debts  contracted  anterior  to  the  inhibition  were  far 
above  the  value  of  the  land  adjudged.    The  inhibitor,  therefore, 
would  have  taken  nothing  if  no  debts  had  been  contracted  after 
his  inhibition.    As,  therefore,  the  inhibition  could  not  prejudice 
prior  adjudgers,  the  inhibitor  cannot  claim  the  shares  accruing 
to  the  posterior  adjudgers,  who  come  in  pari  passu  with  the 
first  adjudication.     The  shares  of  the  posterior  adjudgers  fall 
to  them  by  the  concourse  of  their  diligence  with  the  adjudica- 
tion proceeding  on  grounds  of  debt  prior  to  the  inhibition. 
These  debts  being  greater  than  the  value  of  the  estate  adjudged, 
no  part  of  its  price  belongs  to  the  inhibiter. 
fii"l^°*^'^^^        On  the  report  of  Lord  Mersington,  the  Lords  found, — "  That 
Carridden  not  having  legally  adjudged  the  estate  of  Cockbums- 
path  within  year  and  day  of  the  firat  effectual  adjudger,  that 
he  cannot  by  virtue  of  his  inhibition  draw  any  share  of  the  pro- 
portions that  the  posterior  creditors  get  of  the  price,  in  regard 
that  the  creditors  whose  grounds  of  debt  are  contracted  before 
the  inhibition,  do  much  more  than  exhaust  the  value  and  price 
of  the  lands."  • 


cuter. 


p&aeos.  ^y  *^®^^  final  judgment  the  Lords  found,—"  That  an  inhibi- 
tion cannot  be  prejudged  by  posterior  debts,  nor  anterior  cre- 
ditors prejudged  by  an  inhibition.  And  found, — That  the  con- 
tracting of  debts  after  an  inhibition  cannot  be  profitable  to  an 
inhibiter,  nor  does  their  diligence  accresce  to  law.  And  like- 
wise found, — That  Carriden  upon  his  inhibition  cannot  reduce 
the  diligences  of  the  posterior  creditors,  so  as  to  affect  the  sub- 
ject adjudged  by  them,  and  therefore  can  draw  no  share  of  the 
price  of  Cockburnspath." 
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1.  ^^  Inhibition  is  only  a  nega- 
tive or  prohibitory  diligence.  It 
gives  the  creditor  a  right  to  re- 
duce all  posterior  voluntary  deeds 
granted  by  the  debtor,  but  it  has 
no  positive  effect  towards  transfer- 
ring either  the  property  or  posses- 
sion of  the  debtor^s  estate  to  him- 
self. His  debt,  if  it  was  |)ersonal 
before,  continues  such  after  the  di- 
ligence. Nay,  though  the  inhibi- 
ter  should  recover  a  decree  void- 
ing posterior  deeds  or  contractions 
€X  capite  inhibMonUj  such  reduc- 
tion of  deeds  granted  to  others  can- 
not alter  the  nature  of  the  debt 
due  to  himself,  or  give  him  access 
to  the  possession  of  his  debtor's  es- 
tate, which  he  cannot  attain  till  he 
make  his  debt  real  by  adjudica- 
tion."—£'r«ittn«,  2,  11,  13. 

2.  ^'  Where  a  deed  is  actually 
voided  ea  capite  inhibitionisy  the  re- 
duction has  no  effect,  but  in  favour 
of  the  inhibiter  himself.  The  deed 
continues  in  full  force  with  regard 
to  every  other  creditor  of  the  inhi- 
bited, since  the  only  ground  of  re- 
duction is,  that  the  deed  was  grant- 
ed to  the  inhibiter^s  prejudice,  ac- 
cording to  the  rule,  res  inter  alios 
actoj  aliis  neque  nocet  neque  pro- 
dest.  The  inhibition  is  not,  there- 
fore, pleadable  by  any  of  the  inhi- 
biter's  co-creditors,  who  are  third 
parties,  nor  can  it  alter  the  natural 
preference  of  their  several  debts. 
And,  on  the  other  hand,  as  the  in- 
hibiter cannot  be  hurt  by  debts 
contracted  after  his  diligence,  nei- 
ther can  he  avail  himself  of  them, 
so  as  to  enlarge  his  own  preference 
beyond  what  his  grounds  of  debt 
naturally  entitle  him  to.  He  draws 
from  his  debtor*s  funds  as  much 


as  he  would  draw  if  those  posterior 
debts  or  deeds  were  not  in  the 
field,  and  no  more." — Erskine^  2, 
11, 14. 

3.  ^'  Debts,  though  contracted 
after  inhibition,  cannot  be  voided 
ex  capite  inhibUioms^  if  the  inhi- 
biter could  have  drawn  nothing 
from  the  debtor's  estate,  even  sup- 
posing those  posterior  debts  had 
not  been  contracted  ;  because  the 
inhibiter  suffers  nothing  by  such 
debts,  since,  though  they  had  never 
existed,  the  fund  of  the  inhibiter^s 
payment  would  have  been  exhaust- 
ed by  debts  preferable  to  his.  Let 
the  case,  therefore,  be  put,  that 
adjudications  have  been  deduced 
against  the  debtor's  estate,  or  debts 
contracted  before  the  inhibition, 
that  these  adjudications  exhaust 
the  whole  fund,  and  that  other 
creditors  have,  upon  debts  con- 
tracted afler  the  inhibition,  ad- 
judged the  said  estate  within  year 
and  day  from  the  first  adjudica- 
tion ;  the  inhibiter,  whom  we  sup- 
pose not  to  have  adjudged,  would 
have  drawn  nothing,  though  the 
posterior  debts  had  not  been  con- 
tracted, being  cut  off  by  adjudica- 
tions on  debts  contracted  previ- 
ously to  his  diligence.  The  poste- 
rior creditors,  therefore,  will  draw 
pari  passu  with  the  prior,  in  con- 
sequence of  the  rule  of  preference, 
while,  at  the  same  time,  the  inhi- 
biter will  be  excluded  from  the 
smallest  part  of  the  debtor's  herit- 
able estate."— jFr5*in«,  2,  11,  17. 

4.  The  case  of  Miln  «.  The 
Creditors  of  Nioolson,  relates 
to  the  operation  of  an  inhibition 
only.  The  principle  established  in 
that  case  applies  equally,  however, 
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to  everjr  excluding  right.  If,  there- 
fore, instead  of  an  inhibition,  the 
excluding  right  had  been  a  volun- 
tary security  intervening  between 
two  completed  adjudications,  led 
within  year  and  day  of  each  other, 
the  voluntary  security  would  have 
been  altogether  excluded,  and  the 
estate  of  the  common  debtor  would 
have  been  divided  between  the  two 
adjudgers  only,  if  the  debt  of  the 
first  adjudger  exceeded  the  value 
of  the  estate. 

5.  The  principle  on  which  this 
rule  of  ranking  is  founded  is,  that 
the  excluding  right  is  entitled  U> 
receive  that  share  only  which  he 
would  have  received  if  the  excluded 
right  had  not  existed.  In  the  case 
supposed  of  a  voluntary  security 
interveningbetween  two  completed 
adjudications,  the  holder  of  the  vo- 
luntary right  would  have  taken 
nothing  if  the  posterior  adjudica- 
tion had  not  been  led.  The  prior 
adjudger  would  have  taken  the 
whole  to  the  exclusion  of  the  vo- 
luntary right,  as  the  debt  of  the 
former  exceeded  the  value  of  the 
estate.  The  posterior  adjudger  is 
allowed  to  rank  with  the  prior  ad- 
judger, in  virtue  of  a  privilege  in- 
troduced by  Statute,  and  he  there- 
fore shares  the  estate  with  the 
prior  adjudger.  But  the  holder 
of  the  voluntary  security  is  not 
prejudiced  by  the  operation  of  the 
Statute,  for,  independently  of  the 
Statute,  the  whole  estate  would 
have  belonged  to  the  prior  ad- 
judger. The  diligence  of  the  pos- 
terior adjudger  cannot,  therefore, 
accresce  to  the  holder  of  the  in- 
tervening security. 

6.  The  operation  of  an  inhibi- 


tion proceeds  on  the  same  princi- 
ple.    The  inhibiter  is  left  in  the 
same  position  in  which  he  would 
have  been   placed   if  the  rights 
struck  at  by  the  inhibition  had  not 
existed.     He  is  not  to  be  injured 
by  the  voluntary  right,  neither  is 
he  to  be  benefited  by  it.    Accord- 
ingly, a  voluntary  security  granted 
after  an  inhibition  has  been  used 
is  sometimes  not  affected  by  it. 
For  if  a  personal  creditor  inhibit- 
ing has  not  adjudged,  he  has  no 
right  to  share  in  the  ranking.   He 
can  only  claim  finom  the  creditor 
ranked,  against  whom  his  inhibition 
strikes,  to  the  extent  that  he  has 
been  injured  by  the  security  grant- 
ed to  that  creditor.     If,  however, 
it  can  be  shown  that  the  inhibiter 
could  have  taken  nothing,  although 
the  subsequent  security  had  not 
been  granted,  then  the  subsequent 
security  is  not  aflected  by  the  in- 
hibition. 

7.  In  illustration  of  this  princi- 
ple, the  value  of  the  estate  of  the 
common  debtor  may  be  supposed 
to  be  £9000,  the  claim  of  the  in- 
hibiter  to  be  £3000,  that  under 
the  voluntary  security  granted  after 
the  inhibition  also  to  be  £3000,  and 
the  claim  of  each  of  two  adjudgers 
whose  debts  were  contracted  prior 
to  the  inhibition,  at  £3000.  Id 
this  case  the  inhibiter  would  se- 
cure payment  of  his  debt  in  full. 
The  adjudging  creditors  would  also 
obtain  payment  in  full,  and  the 
holder  of  the  voluntary  security 
would  obtain  nothing.  Bnt  if  the 
claim  of  the  adjudgers  had  been 
£9000,  the  holder  of  the  voluntary 
security  would  obtain  payment  in 
full.     The  adjudgers  would  obtain 
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payment  to  the  extent  of  two-thirds 
of  their  claim,  and  the  inhibiter 
would  receive  nothing.  The  same 
principle  is  applied  in  both  cases, 
although  its  application  is  attended 
with  very  different  results.  In  the 
former  case,  the  inhibiter  would 
have  obtained  payment  in  full,  if 
the  voluntary  security  had  not  been 
granted.  He  therefore  claims  to 
that  extent  from  the  holder  of  the 
voluntary  security.  In  the  latter 
case  he  would  have  received  no- 
thing, although  the  voluntary  se- 
curity had  not  been  granted,  for 
the  adjudgers  whose  debts  were 
contracted  prior  to  the  inhibition 
would  have  carried  off  the  whole 
estate.  The  voluntary  security, 
however,  being  preferable  to  the 
adjudgers,  it  is  entitled  to  be  rank- 
ed first  on  the  estate,  and  so  the 
holder  of  that  security  obtains  pay- 
ment in  full. 

8.  If  again  the  inhibiter  had 
adjudged,  as  well  as  inhibited,  he 
would  have  been  entitled  to  have 
ranked  along  with  the  other  ad- 
judgers. In  this  view,  the  claim 
of  the  adjudgers  would  have  been 
increased  to  XI 2,000,  and  after 
satisfying  the  voluntary  security, 
there  would  have  remained  £6000 
to  be  divided  among  the  adjudgers, 
^ving  thus  to  each  acljudger 
£1500.  If,  however,  the  volun- 
tary security  had  not  been  granted, 
the  share  to  each  adjudger  would 
have  been  £2250.  The  inhibiting 
adjudger  is  therefore  entitled  to 
claim  from  the  holder  of  the  volun- 
tary security  the  sum  of  £760,  be- 
ing the  difference  between  the  sum 
which  he  receives  along  with  the 
other  adjudgers,  and  the  sum  which 


he  would  have  received  had  the  vo- 
luntary security  not  been  granted. 

9.  The  principle  upon  which 
these  different  results  depend  was 
lost  sight  of  by  the  Court  in  the 
case  of  Campbbll  «.  Gobdon, 
Feb.  26,  1841.  In  that  case,  the 
objector  Campbell  had  inhibited 
the  common  debtor  in  1821.  In 
1827,  the  common  debtor  granted 
to  the  respondent  Gordon,  a  bond 
and  disposition  in  security  for 
£6000,  and  infeftment  followed 
upon  the  bond.  The  ranking 
adopted  by  the  common  agent 
proceeded  on  the  principle :  fHrst, 
That  Campbell  was  entitled  to  the 
same  privileges,  as  if  he  had  ob- 
tained decree  of  reduction  of  Gor- 
don''s  bond,  ew  capite  inhibitionis ; 
and  Secoftdy  on  the  principle  that 
Campbell  was  neither  to  suffer 
less,  nor  to  derive  benefit  from  the 
bond  gi*anted  to  Gordon.  In  ap- 
plying these  principles,  he  allowed 
Campbell  to  tlraw  back  from  Gor- 
don an  amount  sufiictient  to  make 
up  the  dividend,  which  he  would 
have  drawn,  if  the  bond  to  Gordon 
had  not  been  granted. 

10.  In  the  Inner  House,  it  was 
pleaded  for  Campbell,  that  he 
had  a  right  to  draw  payment  of 
the  debt  on  which  his  inliibition 
proceeded  out  of  the  funds  re- 
ceived by  Gordon,  in  virtue  of  his 
heritable  bond,  in  respect  that  al- 
though the  bond  was  effectual  to 
exclude  the  other  creditors  from 
touching  such  part  of  the  estate 
over  which  it  extended  as  was 
necessary  for  its  discharge,  still  as 
it  had  been  granted,  spreta  inhi- 
bitionej  it  could  not  exclude  the 
inhibiter  i'rom  taking  the  amount 
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wliicli  it  secured.  The  respondent 
PLEADED,  that  the  inhibiter  could 
not  be  entitled  to  receive  more 
than  the  dividend  which  was  al- 
lotted on  her  being  ranked  pari 
passu  with  the  other  creditors  on 
the  whole  fiinds,  that  she  was  no 
doubt  entitled  to  object  to  the  se- 
curity,  as  having  been  granted 
after  the  inhibition,  and  she  had 
got  the  benefit  of  that  objectioi) 
by  the  bond  being  excluded  when 
her  dividend  was  calculated,  but 
that  she  could  not  both  approbate 
and  reprobate  the  security,  and 
plead  that  it  was  invalid,  while  at 
the  same  time  she  claimed  the 
funds  from  which  the  other  credi- 
tors were  excluded  by  its  means. 

11.  The  Court  found,— "That 
Mr.  Gordon  is  preferable  to  the 
ci*editors,  other  than  Mrs.  Camp- 
bell, for  the  amount  of  his  debt  by 
virtue  of  his  heritable  security. 
But  find  that  Mrs.  Campbell,  by 
virtue  of  the  inhibition  pleaded 
by  her,  is  entitled  to  draw  back 
fi-om  Mr.  Gordon,  the  amount  of 
her  debt  on  which  the  inhibition 
proceeded." 

12.  Lord  Gilliks  observed, — 
"In  a  question  with  Gordon  claim- 
ing on  the  bond  granted  to  him, 
Mrs.  Campbell  is  entitled  to  be 
preferred.  But  In  consequence 
of  what  has  taken  place,  the  sum 
of  £6000  has  been  removed  out  of 
the  fund,  claimable  by  the  per- 
sonal creditors,  and  quoad  that,  the 
creditors  are  losers,  for  Gordon's 
bond  is  good  against  them.  Now 
they  being  deprived  of  it,  who  is 
to  benefit?  So  far  as  they  are 
the  losers,  into  whose  possession 
are  the  funds  to  come  1    Arc  \"ou 


to  give  them  to  Gordon,  who  ob- 
tained an  heritable  security,  spreta 
inhibitionej  or  to  the  inhibiter  t 
I  think  the  inhibiter  should  be 
preferred  to  Gordon." 

13.  Lord  Mackenzie  observed, 
— "  The  heritable  security  granted 
after  the  inhibition  had  been  used, 
being  granted  spreta  inhibitimey  is 
undoubtedly  struck  at  by  the  in- 
hibition.   Therefore,  there  is  one 
creditor,   namely,   the    inhibiting 
creditor,  who  can  reduce  that  con- 
traction, to  the  efiect  of  adjudging 
the  estate  without  exception  of  snch 
part  of,  or  such  interest  out  of  it, 
as  is  necessary  for  payment  of  the 
debt  secured,  whereas  all  the  other 
creditors  are,  by  the  security,  ex- 
cluded from  touching  that  part  of) 
or  that  interest  out  of,  the  estate. 
The  consequence  must  be,  that  the 
inhibiter  is  able  to  draw  payment 
out  of  that  estate  so  far  as  it  falls 
under  the  security,  t.e-,  from  the 
heritable  creditor.   This  was  fixed 
by  the  case  of  M^Lnre.     In  that 
case,  the  deed  done,  spreta  inhUn- 
tionsy  was  a  sale,  and  the  inhibiter 
drew  payment  out  of  the  estate 
sold,  i.fi.,  from  the  buyer ;  just  as 
the  inhibiting  creditor  here  must 
do  from  the  heritable  creditor.    In 
that  case,  however,  the  buyer  not 
having  paid  the  price,  could  with- 
hold it  in   part  from  the  other 
creditors  for  his  indemnification, 
which,   I  presume,  the  heritable 
creditor  here  cannot  do.    But  as 
we  have  before  us  no  parties  but 
the  heritable  creditor  and  inhibiter, 
we  need  not,  and  cannot,  deter- 
mine anything  on  that  point.    Of 
this,  however,  I  am  clear,  that  the 
inhibiter  is  entitled  to  draw  jwiy- 
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inent  (rom,  or  what  is  the  same 
thing,  be  preferred  to,  the  heri- 
table creditor  on  the  estate,  or  in- 
terest that  falls  to  be  carried  by 
the  heritable  secnrity.'* 

14.  On  appeal,  the  judgment 
was  reversed,  August  2,  1842. 
liOBD  Campbell  observed,  — 
'^  Since  this  case  was  argued  at 
the  bar,  I  have  very  deliberately 
considered  it,  and  the  impression 
on  my  mind  at  the  close  of  the  ar- 
gument being  strengthened,  I  do 
not  now  hesitate  to  advise  your 
LfOrdships  to  reverse  the  interlo- 
cutor complained  of.  If  the  au- 
thories  brought  to  our  notice  had 
been  cited  before  the  learned 
Judges  of  the  First  Division  of 
the  Court  of  Session,  which  we 
understand  they  were  not,  I  can- 
not help  thinking  that  this  inter- 
locutor would  not  have  been  pro- 
nounced ;  for  there  seems  no  part 
of  the  law  of  Scotland  better  esta- 
blished than  that  upon  which  the 
present  case  depends.  The  ques- 
tion is, — Whether  an  inhibiter, 
under  the  circumstances,  is  to  be 
placed  in  a  better  situation  than 
be  would  have  been  in,  if  the 
transaction  contrary  to  the  inhi- 
bition had  never  taken  place? 
This  question  does  not  appear  upon 
the  record,  and  was  raised  for  the 
first  time  at  the  hearing  in  pre- 
sence before  the  Inner  House, 
upon  an  appeal  respecting  other 
matters  from  the  Lord  Ordinar}', 
before  whom  no  objection  was 
made  to  the  report  of  the  common 


agent,  on  the  ground  that  it  did 
not  award  payment  in  full  to  the 
inhibiter.     The  general  rule,  as 
laid  down  by  all  the  institutional 
writers,  ancient  and  modem,  and 
founded  on  very  solemn  decisions, 
is,  that  inhibition  being  only  a  ne- 
gative or  prohibitory  diligence,  the 
inhibiter  can  neither  be  prejudiced 
nor   benefited    by   a    transaction 
hpreta  inhibitions.    But  this  rule  is 
said  to  have  been  broken  in  upon 
by  the  cases  of  Munro  ».  Pointz- 
field,     M'Lnre     v.    Baird,     and 
Lennox   v,  Robertson.     Of  these 
cases,  it  is  enough  at  present  to 
say,  that  they  do  not  apply;  for 
supposing  that,  upon  an  alienation 
of  the  estate,  where  the  inhibiter 
may  adjudge,  he  is  entitled  to  be 
paid  in  full,  in  this  case,  the  inhi- 
biter could  not  adjudge,  for  by  the 
ranking  and  sale  under  the  Bank- 
rupt Act,  neither  the  inhibiter  nor 
any    other    creditor   could    have 
raised   adjudication    against    any 
part  of  the  lands  or  property  em- 
braced ill  the  ranking  and  sale. 
There  is  nothing  to  take  this  case 
out  of  the  general  rule  respecting 
inhibition,  as  the  inhibiter  could 
not  by  any  diligence  have  placed 
himself  in  a  better  situation  than 
he  is  placed  in  by  the  report  of 
the  common  agent,  if  the  inhibi- 
tion had  been  strictly  respected, 
and  the  bond  had  never  been  exe- 
cuted.     I   therefore   move   your 
Lordships  that  the  interlocutor  be 
reversed." — House  of  Lords  Cases, 
Bell,  L  p.  571. 
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Where  the  Inhibition  used  by  one  Adjudger  is  prior  to  an  infeftmerU 
on  a  voluntary  security ^  but  posterior  to  the  dtbis  of  the  other  Ad- 
judgers,  it  affects  the  voluntary  security  only,  and  the  holder  of  that 
security  is  not  entitled  to  recur  on  the  simple  Adjudgersfor  the  sum 
claimed  from  him  by  the  Inhibiting  Adjudger, 

I.— COCKBURN'S  CREDITORS  v.  LANGTON. 

Jan.  20, 1709.  jjj  tjjQ  ranking  of  the  creditors  of  Sir  Alexander  Cockburn 
Nabbativie.  of  Langtoun,  a  competition  arose  among  three  classes  of  credi- 
tors. One  class  had  inhibited  and  adjudged.  Another  class 
had  adjudged,  but  for  debts  prior  to  the  inhibition.  A  third 
class  had  obtained  voluntary  rights  and  infeftments  of  annual- 
rent,  prior  to  the  adjudger  but  posterior  to  the  inhibition. 

The  annualrenters  claimed,  that  as  their  infeftments  were 
preferable  to  all  the  adjudgers,  they  ought  to  be  ranked  prima 
loco,  before  any  adjudger  could  draw  any  share  of  the  rents. 

The  inhibiting  adjudgers  claimed,  that  as  the  annualrenters 
were  posterior  to  their  inhibitions,  the  sums  in  their  inhibition 
must  be  fiilly  satisfied  before  the  annualrenters  could  draw  any 
share. 

The  simple  adjudgers  claimed,  that  as  their  bills  were  ante- 
rior to  the  inhibitions,  the  inhibitions  could  not  prejudice  their 
debts,  and  that  they,  as  co-adjudgers  with  the  inhibitors,  ought 
to  draw  the  same  shares  as  if  no  inhibition  had  been  used. 
DaSrapie'8  ^^®  Lords,  in  1691,  after  many  hearings  in  prcesentia,  and 
Dmsions,  p.  very  mature  deliberation  and  reasoning  among  themselves,  esta- 
blished the  three  following  rules  : — 

Firsty  That  an  inhibitor  adjudger  did  not  simply  reduce  pos- 
terior annualrenters,  but  only  in  so  far  as  these  annualrenters 
were  prejudicial  to  the  inhibitor. 

Second^  That  inhibitors  would  draw  such  a  share  of  the  rents, 
or,  in  case  of  sale,  such  a  share  of  the  property  of  the  estate  as 
would  have  belonged  to  him  if  no  posterior  voluntary  rights  had 
been  granted. 

Thirdy  That  anterior  creditors  adjudging  within  year  and 
day  of  the  inhibitor,  could  not  be  prejudged  by  the  inhibi- 
tion, but  that  anterior  creditors  would  draw  the  same  share 
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of  the  commou  debtor's  estate  as  if  there  had  been  no  inhibi-    ^ckborm'b 

Cbbditobs 

tion  used.  v. 

These  rules  havmg  been  some  years  afterwards  objected  to         ^™"' 
by  the  creditors,  were  again  submitted  to  the  consideration  of 
the  Court. 


1709. 


Pleaded  for  the  Inhibiting  Adjudgehs. — In  virtue  of  abgumiwttoe 

,..,.,••  1      •   1  •!  •  .  .  .  1  1  ^™^  Inhibiuko 

their  inhibitions,  the  mhibiters  are  m  a  position  to  reduce  and  adjudgebs. 
clear  the  estate  of  the  posterior  annualrents.  In  virtue  of  their 
adjudications,  therefore,  they  are  entitled  to  come  in  place  of 
the  excluded  annualrenters,  and  draw  full  payment  of  the  sum 
for  which  they  inhibited.  The  ranking  would  take  place  thus — 
Suppose  the  common  debtor's  estate  to  be  12,000  merks, 
aflfected  by  a  preferable  infeftment  of  annualrent  for  6000 
merks,  and  also  by  adjudications  at  the  instance  of  three  other 
creditors  for  5000  merks  each,  and  that  one  of  the  adjudgers 
had  inhibited  the  common  debtor  before  the  date  of  the  infeft- 
ment of  annualrent. 

The  rule  of  division  ought  to  be  this — The  anuualrenter  first 
draws  his  6000  merks,  but  then  the  inhibitor  removes  the 
annualrenter,  and  saves  his  whole  5000  merks,  and  so  has  a 
1000  merks  more  than  he  would  have  received,  if  the  annual- 
renter  had  not  been  in  the  field,  and  the  12,000  merks  had  been 
divided  among  the  two  other  adjudgers  and  himself.  There- 
afler  the  annualrenter  recurs  upon  the  simple  adjudgers,  and  as 
being  preferable  to  them,  draws  his  6000  merks,  leaving  them 
only  1000  merks  to  divide  between  them. 

Although  an  inhibition  is  not  a  positive,  it  is  not  simply  a 
prohibitory  diligence.  It  is  also  preparatory,  and  operates  fully 
in  behalf  of  the  user  for  security  of  his  debt,  ut  nihil  illi  desit. 
A  creditor  also,  qui  siH  viffilavit,  by  usiug  inhibition,  should  reap 
the  whole  benefit  6f  it.  The  inhibitors,  therefore,  may  justly 
all^e  against  the  co-adjudgers,  vinco  vincentem,  viz.,  the  annual- 
renters,  ergo  muUo  magis  vinco  te^  the  simple  adjudgers,  who  are 
excluded  by  the  annualrenter  without  recourse.  The  brocard, 
vinco  vincentem^  always  takes  effect,  except  when  it  runs  in  a 
circle  of  creditors,  supplanting  one  another,  and  though  the  in- 
hibition excludes  the  annualrenters,  in  so  far  as  they  prejudice 
the  inhibitor,  the  annualrents  are  good  rights  against  the  simple 
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cockbuen'8    adjudgers,  and  aflfect  unamquamque  glebam  of  the  remainder  of 


1709. 


r.  the  estate.  The  simple  adjudger  again  has  nothing  in  common 
ANQTOH.  ^.^j^  ^^  inhibitor,  but  takes  what  remains  of  the  estate  after 
deduction  of  the  preferable  annualrent,  whereas  an  inhibiting 
adjudger  is  not  bound  to  acknowledge  the  annualrent.  If,  how- 
ever, the  simple  adjudgers,  who  are  excluded  by  the  annual- 
renters,  were  brought  in  pari  passu  with  the  inhibiting  adjudgers, 
by  whom  the  annualrenters  were  excluded,  then  those  whom 
the  annualrenters  would  liave  excluded,  had  it  not  been  for  the 
inhibitions,  would  reap  by  the  inhibitors'  diligence  as  much 
benefit  as  the  inhibitors  themselves  did,  which  is  absurd. 

aroumknt  for     Pleaded  for  the  Annualrenters  and  Simple  Adjudobbs. 

THE  Annual-  xt      •    i  m  •  •  t     i  •  i  i         i_ 

itBNTKRs  AND  — No  mhibitmg  adjudger  can  receive  advantage  by  the  con- 
juDGBRs.  ^  tracting  of  debts  after  the  inhibition.  The  security  or  diligence 
of  posterior  creditors  does  not  accrue  to  an  inhibitor  as  coming 
in  their  place.  The  debts  of  the  simple  adjudgers  were  con- 
tracted before  the  inhibitions  in  question.  By  the  Act  1661, 
their  adjudications  come  in  pari  passUy  with  those  led  by  the 
inhibitors.  The  inhibitors  have  no  farther  benefit  by  their  in- 
hibitions, than  to  draw  their  shares  of  that  proportion  of  the 
common  burden  of  the  annualrents,  which  would  have  affected 
them,  as  well  as  the  other  adjudgers,  were  it  not  for  the  inhi- 
bitions. The  inhibitors,  therefore,  take  the  same  sum  which 
they  would  have  taken,  if  the  annualrenters  had  not  been  in 
existence.  The  ranking  would  have  been  as  follows: — An 
estate  worth  £6000  being  to  be  divided  between  two  adjudgers, 
whereof  each  is  creditor  in  £4000,  and  an  annualrent  corre- 
sponding to  the  like  sum,  anterior  to  the  adjudication,  but  pos- 
terior to  an  inhibition  used  by  one  of  the  adjudgers.  The 
annualrenter  gets  £2000,  the  simple  adjudger  £1000,  and  the 
inhibiting  adjudger  £3000.  The  reason  of  this  is,  that  the 
£4000  of  annualrent  left  but  £2000  of  the  estate  free  to  both 
the  adjudgers — a  £1000  to  each,  whereby  the  inhibitor  wanted 
£2000  of  what  he  would  have  got,  had  there  been  no  annual- 
renter  in  competition.  This  difference  of  £2000  is  therefore 
made  up  to  the  inhibitor  out  of  the  annualrenters'  share. 

The  fundamental  rules  of  the  ranking  now  submitted  are— 
Find,  That  an  inhibitor  cannot  be   prejudiced   by  posterior 
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debts ;  and,  Second,  That  an  anterior  creditor  cannot  be  pre-   ^(^^^g* 
judiced  by  an  inhibition.  ,   ^• 


The  Lords  found, — "  That  in  the  competition  of  simple  and  joDQiuniT! 
inhibiting  adjudgers  and  annualrenters,  the  inhibiting  adjudger  •'»°-  ^o,  noo. 
could  only  reduce  the  posterior  annualrent,  in  so  far  as  he  was 
thereby  prejudged,  and  that  he  could  not  claim  fiill  payment  of 
the  sums  in  his  inhibition  before  the  annualrenter  could  draw 
any  share  in  the  said  competition,  but  could  only  draw  such  a 
share  of  the  annualrents  or  price  as  he  would  have  drawn,  if 
there  had  been  no  posterior  annualrent  or  voluntary  right/' 

Lord  Fountainhall  observes,— "  The  Lords  thought  it  of^^^^^^j" 
fireat  importance  for  the  readier  expedition  of  rankings  to  fix>ip-480. 

1  ,,,.,  .  ,.  ii»  Jan.  Il,li09. 

the  standard,  and  without  varying,  to  make  it  a  rme  pro  futuro, 
and  therefore  some  of  the  Lords  proposed  to  have  some  days 
to  think  better  on  it,  which  was  yielded  to." 

Lord  Fountainhall  again  observes, — "  The  competition  of  Ja^-  20, 1709. 
the  creditors  of  Langton,  mentioned  January  11,  was  decided, 
and  the  vote  being  stated,  whether  the  creditor  inhibiter,  who 
had  likewise  adjudged,  was  only  to  be  preferred  in  so  far  allen- 
arly  as  he  would  have  been  in  case  no  posterior  annualrents  had 
intervened,  or  if  he,  upon  reducing  the  infeftments  of  annual- 
rent,  the  ground  whereof  is  posterior  to  his  inhibition,  must 
come  in  his  place,  and  have  the  full  sum  contained  in  his  inhi- 
bition made  up  to  him  ?  It  carried  that  he  should  only  draw  a 
share,  in  so  far  as  the  annualrenter  prejudged  him,  and  as  if 
the  annualrent  had  never  existed,  but  not  to  have  his  full  sum. 
The  Bench  consisting  of  thirteen,  it  splitted  six  against  six  ;  so 
it  carried  by  the  Lord  President's  vote.  It  was  stated  that  the 
Lords  might  determine  if  the  annualrenter  might  not  recur,  and 
carry  away  the  annualrenters'  share  till  he  was  paid;  they 
being  posterior  to  him,  though  he  was  forced  to  yield  his  place 
to  the  inhibiter  adjudger  ;  but  this  not  being  full  pled,  was  not 
decided  at  this  time." 
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March  8, 1730. 


Nabratitb. 


First  Interlo- 
cutor. 
Feb.  14,  1730. 


II.— CAMPBELL  V,  DRUMMONP. 

In  the  ranking  of  the  estate  of  Tofts,  a  competition  arose 
among  the  creditors.  Susanna  Belshes  inhibited  the  common 
debtor  in  1672,  and  adjudged  for  the  same  debt  in  1685. 
Pearson  of  Kippenross  inhibited  in  1673,  and  upon  the  same 
debt  obtained  an  heritable  bond  of  corroboration,  with  sasine 
upon  it  to  1679.  There  were  a  number  of  annualrenters  subse- 
quent to  the  inhibition  used  by  Kippenross.  There  were  also 
a  number  of  adjudgers  in  1685  coming  in  pari  pusm  with  the 
adjudication  of  Susanna  Belshes,  and  whose  debts  were  prior 
both  to  the  inhibition  used  by  her,  and  also  the  inhibition  used 
by  Kippenross. 

In  the  ranking,  the  infefbment  of  Kippenross  was  ranked 
prima  loco.  The  posterior  annualrenters  were  then  ranked 
sectmdo  loco.  As  this  exhausted  the  fund,  nothing  was  left  to 
the  adjudgers.  Susanna  Belshes  was  then  ranked  on  Eappen- 
ross'  dividend  for  what  she  would  have  drawn  had  the  annual- 
renters  not  been  in  the  field.  Kippenross,  in  virtue  of  his  inhi- 
bition, claimed  to  be  allowed  to  draw  from  the  posterior  annual- 
renters  the  sum  which  Susanna  Belshes  had  drawn  from  hint 
The  annualrenters  objected  to  this  claim,  on  the  ground,  that  if 
their  debts  had  not  been  contracted,  the  adjudgers  whose  debts 
were  contracted  prior  to  Kippenross'  inhibition  would  have 
drawn  the  sum  allotted  to  them,  and  that,  as  he  could  have  had 
no  recourse  against  the  adjudgers,  so  the  posterior  debts  of  the 
annualrenters  did  him  no  harm,  and  therefore  his  inhibition 
could  take  no  effect. 

On  the  report  of  the  Lord  Roystoon  the  following  interlo- 
cutor was  pronounced  : — "  The  Lords  find,  That  in  as  far  as 
Susanna  Belshes,  in  virtue  of  her  inhibition,  draws  a  part  of  the 
sum  in  Kippenross'  infeftment ;  that  he  is  preferable  for  drawing 
the  sums  from  the  adjudgers, whose  adjudications  are  posterior  to 
his  infefbment,  albeit  their  grounds  of  debt  be  prior  to  his  inhi- 
bition, except  the  proportion  that  would  fall  upon  Susanna 
Belshes'  adjudication,  in  respect  her  inhibition  is  prior  to  his  in- 
feftment,  to  which  he  has  no  relief  against  the  co-adjudgers." 
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On  reclaiming  petitions  for  both  parties,  the  following  inter-    Campbell 
locutor  was  thereafter  pronounced  : — "  The  Lords  having  heard    Dbummoh©. 
the  bill,  with  the  counter-bill  and  answers,  find.  That  inhibitors       nso. 
are  to  be  ranked,  as  if  the  debts  falling  under  the  inhibition  had  £^^1'"*^'^^ 
never  existed.    Nevertheless  they  also  find,  That  inhibitions  can  ^^^'  ^'  ^^^^• 
be  profitable  to  no  creditor  but  the  inhibitor,  and  that  the  debts 
falling  under  the  inhibition  are  to  be  ranked  with  the  other  cre- 
ditors who  have  not  inhibited,  as  if  there  had  been  no  inhibi- 
tion ;  and  consequently  that  Kippenross*  infeftment  being  prior 
to  all  the  adjudications,  he  is  to  be  ranked  for  the  whole  sum  in 
his  infeftment,  except  so  much  thereof  as  would  fall  to  be  drawn 
from  the  adjudger  who  inhibited  before  the  date  of  Kippenross' 
heritable  bond." 

The  final  judgment  of  the  Court  was  as  follows  : — "  The  ^^J^'^ygA 
Lord  President  having  considered  the  debate,  Finds,  that  the  ms.  CopV. 
preference  given  to  Susanna  Belshes  as  inhibitor,  is  to  be  un-  Pa^re. 
derstood  to  extend  no  farther  than  the  ground  of  the  inhibition, 
which  was  upon  a  dependence,  and  there  being  a  bond  of  cor- 
roboration of  the  decreet  following  upon  that  dependence,  with 
a  penalty  and  accumulation  of  annualrents  :  Finds,  that  in  so 
far  as  the  sums  in  the  corroboration  exceed  the  sums  in  the  de- 
creet, the  inhibitor  adjudger  is  in  the  same  case  with  the  other 
co-adjudgers ;  and  restricts  the  eflfect  of  the  inhibition  to  the 
sums  in  the  decreet  corroborate.  And  having  considered  the 
last  clause  in  the  petitory  part  of  the  bill,  desiring  that  the 
Lords  would  find  Kippenross  preferable  for  the  whole  sums  in 
his  infeftment  to  the  other  annualrenters,  whose  debts  are 
posterior  to  his  inhibition,  and  having  heard  parties'  procurators 
viva  voce  thereupon,  finds,  that  according  to  the  established 
rules  of  ranking,  Kippenross'  infeftment  and  inhibition  would 
indeed  be  preferable  to  all  the  other  annualrenters  save  one,  if 
the  competition  were  singly  amongst  the  annualrenters  and  him 
as  inhibitor,  which  does  not  apply  to  the  present  case,  because 
there  are  adjudications  for  sums  exceeding  the  value  of  the 
subjects  adjudged  upon  debts  anterior  to  both  the  inhibitions 
at  Susanna  Belshes  and  Kippenross*  instance,  which  are  there- 
fore preferable  to  them  as  inhibitei-s.  And  in  respect  that  the 
whole  annualrenters  are  in  date  prior  to  the  adjudications,  finds. 
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that  Kippenrossy  as  the  preferable  annualrenter  by  virtue  of  the 
inhibition,  draws  the  whole  debt  due  to  him  from  the  adjudgers 
proportionally,  except  so  much  as  falls  to  the  share  of  Susanna 
Belshes'  decreet,  obtained  on  the  dependence  whereon  inhibi- 
tion was  used  :  And  find,  that  the  annualrenters  posterior  to 
Eippenross'  inhibition  will,  in  the  same  manner,  according  to 
their  dates,  draw  their  annualrents  from  the  adjudgers,  except 
from  Susanna  Belshes  as  aforesaid  ;  and  finds,  that  Eippenross 
has  no  title  to  recur  upon  the  annualrenters  posterior  to  his  in- 
hibition, for  so  much  of  his  debts  as  he  wants  in  respect  of  Su- 
sanna Belshes'  inhibition,  notwithstanding  that  these  posterior 
annualrenters  draw  their  annualrents  in  part  from  the  adjudgers. 
In  respect  that  as  Kippenross  by  reason  of  his  inhibition  cannot 
be  prejudged  by  the  posterior  annualrents,  so  neither  can  be  be 
profited  by  his  debtors  contracting  posterior  debts,  and  though 
no  annualrents  had  been  contracted  after  Kippenross'  inhibi- 
tion, the  debts  in  the  adjudication  would  have  exhausted  the 
whole  subject  adjudged,  and  consequently,  Kippenross  could 
have  drawn  no  more  than  a  proportional  share  from  the  ad- 
judgers who  had  not  inhibited,  which  is  allowed  to  him  by  the 
above  scheme,  and  ordains  the  scheme  to  be  drawn  out  ac- 
cordingly." 


1.  ^^  This  course  of  adjudications 
hath  bred  several  questions  amongst 
adjudgers  competing  with  annual- 
renters,  or  competing  amongst 
themselves,  when  any  of  the  com- 
petitors have  ground  of  reduction 
against  any  of  the  rest,  upon  any 
of  the  grounds  of  preference  before 
mentioned.  If  the  estate  affected 
be  not  sufficient  to  pay  the  annual- 
rents  of  all  the  annualrenters  and 
adjudgers,  the  question  is,  How 
the  common  factor  shall  pay  them 
their  shares  of  the  rents  ?  Or,  in 
case  there  be  a  judicial  sale.  How 


they  shall  share  of  the  price  !  The 
method  of  division  ordered  by  the 
Lords  was  thus : — ^That  the  ad- 
judgers were  to  be  accounted  as 
joint  proprietors,  and  the  annual- 
rents  as  servitudes  on  the  proper- 
ty; and,  therefore,  1.  The  annual- 
rents  affecting  the  property,  and 
every  part  thereof,  behoved  first 
to  be  satisfied  in  order  according  to 
their  dates ;  so  that  if  the  rent  do 
not  satisfy  the  whole  annualrenters, 
those  who  were  prior  would  cany 
all,  and  the  whole  adjudgers  would 
be  excluded.     2.  If  the  rent  free 
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exceed  the  annualrent  of  all  the 
annualrenters,  then  the  saperplus 
is  to  be  divided  proportionally  to 
the  adjudgers,  in  respect  the  an- 
nualrents  being  all  prior  to  the 
first  effectual  adjudication,  the  ad- 
judgers  could  have  nothing  till  the 
annualrenters  were  satisfied." — 
5totr,  4,  35,  26,  28. 

2.  "  This  is  the  rale  of  division, 
but  all  the  former  grounds  of  re- 
duction are  exceptions  from  the 
rule.  So  that  if  any  of  the  compe- 
titors could  reduce  the  right  of 
another  in  a  process  of  reduction, 
they  may  make  use  pf  the  same 
reason  in  the  competition.  For  in- 
stance, if  any  of  the  competitors 
had  used  inhibition  against  any 
others,  in  that  case  they  would 
draw  out  of  the  share  of  those 
whom  they  could  reduce,  so  much 
as  to  make  up  the  share  they  would 
have  had,  if  that  reducible  right 
did  not  exist ;  and  yet  that  redu- 
cible right,  albeit  prior  to  the  other 
rights,  could  not  recur  upon  them, 
to  make  up  what  the  reduction 
had  carried  from  it,  in  favour  of 
the  reducing  right,  because  the 
ground  of  reduction  is  always  upon 
the  fault  or  defect  of  the  right  re- 
duced. As  in  the  present  instance, 
a  right  reducible  ex  capite  inhibi- 
tionisy  is  faulty  and  defective,  as 
proceeding  against  the  King's  au- 
thority, prohibiting  to  take  any 
such  right ;  and,  therefore,  it  can- 
not claim  to  be  made  up  out  of 
any  other  right  which  is  not  faulty, 
which  holds  of  the  other  grounds 
of  reduction,  as  being  in  cursu  dilir- 
genticBf  &c." 

3.  "  If,  then,  the  inhibition  be 
Against  some  of  the  annualrenters, 


in  favour  of  another  annualrenter, 
then  the  reducing  annualrent,  if  by 
its  order  it  would  fall  last,  would 
carry  from  the  reducible  annual- 
rents  its  share ;  but  if  both  annual- 
rents  by  their  order  fall  to  be  satis- 
fied, and  are  not  cut  off  by  their 
posteriority,  then  the  reducing  an- 
nualrent can  claim  no  more,  but 
preference  to  the  reducible  annual- 
rent,  in  the  choice  of  lands,  in  the 
case  of  division. 

4.  "  If  any  of  the  adjudgers 
have  inhibited  before  the  constitu- 
tion of  any  of  the  annualrents, 
these  adjudgers  would  draw  from 
the  shares  of  these  annualrenters 
as  much  as  will  make  up  the  ad- 
judger's  share  to  that  quantity 
they  would  have  got,  if  these  an- 
nualrenters were  not  existing.  For 
instance,  suppose  there  were  two 
adjudgers  and  one  annualrenter 
prior  to  both;  and  suppose  that 
one  of  the  adjudgers  had  inhibited 
before  the  constitution  of  the  an- 
nualrent, and  the  other  had  not ; 
suppose  also  that  all  the  three  had 
equal  annualrents,  as  if  each  of 
them  were  upon  a  sum  whose  an- 
nualrent were  400  pound,  and  yet 
the  free  rent  of  the  estate  they  af- 
fected were  only  600  pound ;  the 
question  is.  How  should  this  600 
pound  be  divided  amongst  them  ? 

5.  "  The  annualrenter  would 
claim  his  full  annualrent,  being 
400  pound,  as  being  prior  to  both 
the  adjudgers,  whereby  there  would 
remain  to  the  adjudgers  but  200 
pound,  which  would  be  equally  di- 
vided betwixt  them,  because  they 
are  equal ;  so  each  of  them  would 
carry  100  pound ;  yet  the  adjud- 
ger  who  had  the  inhibition  would 
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claim  as  mach  of  the  600  pound, 
which  is  the  common  stock,  as  he 
would  have  had  if  there  were  noan- 
nualrenter,  and  so  he  would  draw 
300pound,so  that  theannualrenter 
would  have  oiily  remaining  200 
pound,  but  could  not  return  upon 
the  other  adjudger,  as  being  prior 
to  him ;  and  therefore  the  first  ad- 
judger  would  retain  his  100  pound, 
which  would  so  hold,  if  the  annual- 
rent  had  been  reducible  upon  the 
other  grounds  before  expressed. 

6*  ^^If  the  ground  of  reduction 
be  for  one  adjudger  against  an- 
other, as  if  there  were  three  ad- 
judger8,whereof  each  claims  ayear- 
ly  annualrent  of  400  pound,  in  all 
1200  pound,  and  yet  the  free  rent 
were  only  600  pound;  if  there 
were  no  ground  of  reduction,  each 
adjudger  would  have  200  pound. 
But  suppose  the  second  adjudger 
had  used  inhibition  against  the 
common  debtor,  before  the  con- 
tracting of  the  third  adjudger's 
debt,  in  that  case  the  question  is, 
How  should  the  600  be  divided 
amongst  the  three  adjudgers  T 

7.  "  The  first  adjudger  would 
have  200  pound,  because  the  inhi- 
bition struck  not  against  him,  so 
that  he  would  have  his  share,  as  if 
there  had  been  no  inhibition, which 
should  neither  profit  nor  prejudge 
him.  The  second  adjudger  having 
the  inhibition,  behoved  to  have  his 
share,  as  if  the  third  adjudger  were 
not  existing,  in  which  case  the  600 
pound  would  have  been  equally 
divided  betwixt  him  and  the  first 
adjudger,  aiid  so  he  must  have  300 
pound,  but  be  can  claim  no  more 
to  abate  the  last  adjudger^s  share^ 
seeing    his    reduction    does    not 


simply  annul  the  last  adjudica- 
tion, but  only  in  so  far  as  it  is  pre- 
judicial to  the  second  adjudication; 
and,  therefore,  the  first  adjudger 
having  drawn  200  pound,  and  the 
second  300  pound,  the  third  hath 
100  pound.  This  will  hold,  what- 
ever be  the  number  of  the  annual- 
renters  or  adjudgers  who  have  in- 
hibitions or  other  grounds  of  redac- 
tion against  any  of  the  reBt."*— 
SlaiTj  4,  35,  29. 

8.  The  operation  of  the  rules 
established  by  the  Court  in  1691, 
in  the  first  branch  of  the  competi- 
tion among  the  creditors  of  Lang- 
ton,  and  which  were  agiun  con- 
firmed in  the  same  competition  in 
1709,  is  thus  stated  by  Lord  Pre- 
sident Dalrymple, — "  By  this  de- 
cision, the  inhibiter  did  not  obtain 
full  payment  of  the  sums  in  the 
inhibition  before  the  annualrenter 
could  draw  any  share,  nor  did  the 
annualrenter  lose  all,  but  a  part 
only.    Nor  was  the  annualrenter 
allowed  to  recur  upon  adjudgers 
for  anterior  debts  for  making  up 
that  share  which  the  inhibiter  re- 
duced and  cut  off.     As,  for  ex- 
ample, suppose  the  case,  that  the 
subject  affected  is  worth  12,000 
merks,  and  that  there  are  three 
adjudgers   pari   passu   for  5000 
merks  each,  and  one  annualrenter 
effeiring  to  6000  merks,  and  that 
one  of  the  adjudgers  is  also  an  in- 
hibiter before  contracting  the  an- 
nuahrenter^s  debt,  the  division  &lls 
thus:    The  three   adjudgers  for 
equal    sums   do   first  divide  the 
12,000  merks  in  equal  part8,wher&- 
of  each  draws   4000  merks,  and 
thereby  lose  each   1000  meito; 
the  annualrenter  being  a  common 
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burden  on  the  subject  affected, 
and  preferable  to  all  the  adjudica- 
tions, claims  2000  merks  from  each 
of  the  three  adjudgers,  as  a  stock 
effeiring  to  his  annualrent;  but 
the  inhibiting  adjudger  strikes  off 
his  claim  by  virtue  of  his  diligence 
of  inhibition,  but  the  posterior  ad- 
judger having  no  defence,  the  an- 
nualrenter  draws  2000  merks  from 
each  of  them,  whereby  the  inhibit- 
ing adjudger  gets  his  full  third 
share  with  the  co-adjudgers,  but 
loses  1000  merks  of  his  whole  sum, 
and  the  annualrenter  loses  2000 
merks,  and  gets  4000  merks,  and  the 
co-adjudgers  get  each  2000  merks 
of  the  remaining  4000  merks." — 
DalrympUa  Decisions^  p.  120. 

9.  The  case  of  Campbell  r. 
Drummokd  presents  a  curious 
combination  of  interests.  A 
manuscript  copy  of  the  final  judg- 
ment has  been  preserved  by  Lord 
Karnes,  along  with  the  Session 
papers  in  the  cause.  The  judg- 
ment has  been  generally  considered 
as  a  sound  one,  and  as  proceeding 
on  the  principles  established  in 
the  competition  of  the  creditors  of 
L#angton.  The  correctness  of  the 
judgment,  however,  may  be  doubt- 
ed. It  certainly  proceeded  on  the 
principles  established  in  the  former 
case,  but  the  circumstances  of  the 
latter  case  appear  not  to  have 
admitted  of  that  principle  being 
apjdied.  It  is  rather  thought 
that  the  claim  of  Kippenross,  that 
the  sum  drawn  by  Susanna  Bel- 
flhes  should  be  paid  by  the  po^ 
tenor  annualrenters,  ought  to  have 
been  sustained,  but  not  upon  the 
ground  on  which  he  rested  the 
claim.     The  claim  was  rested  on 


the  inhibition  used  by  himself,  but 
the  claim  so  urged  was  conclu- 
sively met  by  the  answer,  that  if 
the  posterior  annualrents  had  not 
been  granted,  the  posterior  ad- 
judgers  would  have  come  in  their 
place,  against  whom  his  inhibition 
could  not  have  operated.  The 
claim  ought  to  have  been  rested, 
not  on  the  fact  of  his  own  inhibi- 
tion, but  on  the  fact  of  the  inhibi- 
tion used  by  Susanna  Belshes. 
That  inhibition  being  prior  to 
the  posterior  annualrenters,  affect- 
ed them  as  well  as  the  infeftment 
obtained  by  Kippenross.  As, 
however,  the  infeftments  of  the 
other  annualrenters  were  posterior 
to  that  of  Kippenross,  the  claim 
of  Susanna  Belshes  ought  to  have 
been  satisfied  out  of  the  sums  ac- 
cruing to  the  annualrenters,  in  the 
postponed  order  of  their  ranking. 
In  this  way,  her  claim  would  have 
fallen  upon  the  annualrenter  last 
in  date.  The  error  in  the  judg- 
ment arose  from  regarding  the  ad- 
judgers  as  joint  proprietors,  and 
the  annualrents  as  servitudes  on 
the  property.  The  proper  mode 
of  ranking  is  to  rank  the  credi- 
tors, in  the  first  instance,  accord- 
ing to  their  real  rights  of  prefer- 
ence, and  then  to  allow  the  per- 
sonal rights  of  preference  to  ope- 
rate against  the  real  rights  affected 
by  them,  and  where  more  than 
one  real  right  is  affected  by  the 
same  personal  right  of  preference, 
to  allow  it  to  operate  against  them 
in  the  postponed  order  of  their 
ranking.  In  this  way  the  inhibi- 
tion used  by  Susanna  Belshes 
would  have  operated  against  the 
posterior  annualrenters,  and  thus 
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Kippenross  would  have  received     ever,  not  of  his  inhibition,  but  of 
payment  in  full,  in  respect,  how-     his  prior  real  right. 


When  the  Inhibition  used  by  a  Creditor  adjudging  is  prior  to 
several  preferable  InfeftrnentSy  proceeding  on  voltmtary  rigkUy  it 
affects  the  Holders  of  these  InfeftmeinJt»  in  the  postponed  order 
of  their  Ranking. 

I.— LITHGOW  V.  WHITEHAUaH. 

tJan.  10, 1747.  jjj  ranking  the  creditors  of  Francis  Armstrong  on  his  estate 
nabrativb.  of  Whitehaugh,  John  Lithgow  produced  a  preferable  infeftment 
over  that  estate.  Two  other  creditors  produced  subsequent  in- 
feftments.  The  Earl  of  Leven,  who  was  one  of  the  adjudgers, 
produced  also  an  inhibition  executed  against  the  common 
debtor,  before  any  of  the  debts  secured  by  the  three  infeft- 
ments  were  contracted.  As  the  sums  due  to  the  three  creditors 
infeft  more  than  exhausted  the  value  of  the  estate,  leaving 
nothing  to  the  adjudgers,  the  question  arose, — Whether  the 
sum  claimed  by  the  inhibitor  should  be  drawn  from  the  shares 
of  all  the  three  creditors  in  proportion  to  their  sums,  or  if  it 
should  be  wholly  drawn  from  the  postponed  creditors,  allowing 
the  prior  one  to  draw  his  whole  debt  1 

P]!^?cSw?*     Pleaded  for  the  Pride  Creditor. — The  first  creditor  infeft 
TOR.  ought  to  bear  no  burden  of  the  inhibitor's  debt.    It  ought  to  be 

laid  wholly  upon  the  last  infeftment.  An  inhibition  gives  no 
preference  upon  a  right  in  any  subject  belonging  to  the  com- 
mon debtor.  It  is  merely  a  prohibition  directed  to  the  heges, 
not  to  deal  or  contract  with  the  debtor,  or  to  take  from  him  any 
right  to  his  lands  or  heritages.  The  effect  of  it  is,  that  if  any 
debt  is  contracted  or  right  granted  contrary  to  the  prohibition, 
it  will  be  reduced  at  the  instance  of  the  inhibitor,  so  that  he 
may  draw  as  much,  as  if  these  debts  or  rights  had  never  existed. 
If  no  subsequent  deed  is  granted  by  the  common  debtor,  an 
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inhibitiou  does  not  avail  the  inbibiter.     He  can  draw  nothing     Lmioow 
out  of  the  common  debtor's  estate,  unless  he  has  affected  it  by  wmraHAuoH. 
an  adjudication.     And  even  where  deeds  are  granted  after  the       1747. 
inhibition,  the  inhibitor  has  no  title,  in  virtue  of  his  inhibition,  to 
be  preferred  or  ranked  on  the  estate  of  the  common  debtor. 
Those  creditors  only  can  rank  who  have  affected  the  estate  by 
infeflment  or  adjudication,  and  the  effect  of  the  inhibition  is 
only  to  set  aside  the  deed  struck  at  by  it,  that  the  inhibitor 
may  draw  the  same  sum  he  would  have  drawn  if  the  deeds 
struck  at  had  never  existed. 

An  inhibition  does  not  operate  for  the  benefit  of  any  one 
except  the  person  at  whose  instance  it  is  used.  Even  in  his 
favour  it  has  no  operation  against  any  debt,  though  contracted 
after  tl^e  inhibition,  farther  than  in  so  far  as  that  debt  pre* 
vents  the  inhibitor  from  drawing  what  he  would  have  drawn, 
if  it  had  not  been  contracted ;  for  it  is  admitted,  that  no  in- 
hibitor can  be  prejudiced  by  the  contraction  of  debts  after  his 
infeftment. 

The  proposition,  that  an  inhibition  affects  equaUy  all  debts 
posterior  to  it,  as  being  all  contracted  spreta  irJiibitioney  is  by 
no  means  true,  as  an  inhibition  is  not  a  prohibition  to  the 
debtor  to  contract  any  debt  whatever,  but  only  to  contract  debt, 
whereby  the  debtor's  estate  may  be  evicted  in  prejudice  of  the 
inhibitor.  An  inhibition  therefore  affects  only  such  debts  as 
prejudice  the  inhibitor,  but  does  not  affect  debts,  whereupon 
even  the  lands  are  evicted,  where  that  eviction  does  no  pre- 
judice to  the  inhibitor.  An  inhibition,  for  example,  does  not 
affect  a  subsequent  debt  where  there  are  adjudications  upon 
debts  prior  to  the  inhibition,  which  exhaust  the  debtor's  estate, 
and  where  the  inhibitor  has  omitted  to  adjudge  on  his  debt 
within  year  and  day  of  the  first  effectual  adjudication.  In  that 
case,  if  a  creditor,  whose  debt  is  after  the  inhibition,  has  adjudged 
within  year  and  day  of  the  other  adjudgers,  he  will  draw  pro- 
portionally with  them ;  nor  can  the  inhibitor  challenge  his 
debt,  because  he  is  not  prejudiced  by  it,  seeing  that  esto  it  had 
not  been  contracted,  he  could  have  drawn  nothing,  the  estate 
being  exhausted  by  debts,  against  which  the  inhibition  did  not 
strike. 

In  the  present  case,  the  inhibitor  has  nothing  to  do  but  to 
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LiTHQow  put  out  his  hand  and  take  his  money  from  the  creditor,  who, 
whitehauqh.  in  the  ranking  of  the  creditors  struck  at  by  the  inhibition,  is  the 
1747.  last  drawer.  In  that  case  he  cannot  say  he  is  prejudiced  by 
the  creditor  who  is  preferable  in  the  ranking,  for  he  draws  all 
that  he  is  entitled  to.  Nor  can  the  last  drawer  oppose  him, 
unless  it  could  be  maintained  that  the  last  drawer  could  plead 
a  benefit  to  himself  from  the  inhibition,  which  neither  in  reason, 
nor  agreeably  to  principle,  can  any  one  do,  other  than  the  inhi- 
bitor himself,  and  even  not  he  himself  fButher  than  he  is  preju- 
diced by  the  debt  which  he  challenges. 

The  just  conception  of  the  whole  matter  is,  that  the  interest 
which  falls  to  the  whole  creditors  struck  at  by  the  inhibition, 
is  considered  as  a  fund  out  of  which  the  inhibitor  draws  primo 
loco^  and  all  the  others  take  the  same  rank  among  themselves 
upon  the  remainder  which  formerly  they  had.  The  consequence 
is,  that  what  the  inhibitor  gets  by  his  inhibition  comes  off  the 
last  drawer,  who  is  affected  by  the  inhibition ;  and  if  the  part 
falling  to  such  creditor  does  not  satisfy  the  inhibitor,  he  takes 
next  of  the  penult  creditor,  and  so  upwards,  in  the  reverse  order 
of  the  ranking. 

It  may  be  true,  that  schemes  have  been  frequently  approved, 
without  distinguishing  the  cases  where  the  loss  occasioned  by 
the  inhibition  should  be  allocated  proportionally  among  the  cre- 
ditors struck  at  by  the  inhibition.  That  practice,  however,  has 
not  been  so  universal  as  is  alleged ;  and  even  if  it  was  as  uni- 
versal as  is  alleged,  the  reasoning  in  point  of  principle  brought 
to  justify  it,  is  such  as  has  no  foundation  in  law. 

aeoumemt  tor  Pleaded  for  the  Postponed  Cbbditor. — The  scheme  is  in 
CRBDiToa.  this  case  made  out  in  the  very  same  way  that  all  schemes  have 
been  made,  as  far  back  as  there  is  record  of  the  practice  of  the 
Court.  There  is  first  a  general  ranking  of  the  several  debts, 
according  to  the  dates  of  the  infeflments  ;  but  when  the  creditor 
has  dravm  in  this  general  ranking,  and  an  inhibitor  is  to  be 
satisfied  of  his  debt,  there  is  a  second  ranking  or  draught,  by 
which  the  inhibitor  takes  back  proportionally  from  each  creditor 
in  the  general  ranking  struck  at  by  the  inhibition,  without  dis- 
tinction of  the  priority  of  the  infeftment  amongst  themselves. 
The  reason  of  this  is,  that  an  inhibition  is  a  legal  prohibidon 
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issued  against  the  debtor,  discharging  him  from  doing  any  deed     i^thoow 
by  which  any  part  of  his  lands  may  be  evicted  from  him  in  pre-  whitehauoh. 
jiidice  of  the  inhibiter,  and  discharging  the  whole  lieges  from       1747. 
accepting  any  right  from  him,  by  which  any  part  thereof  may 
be  evicted  from  him.     The  effect  of  this  diligence  is  to  set  aside 
all  deeds,  simply  and  absolutely,  which  are  granted  lege  prohi- 
bente,  the  first  as  well  as  the  last.     As  therefore  the  inhibiter 
reduces  all  deeds  granted  after  the  inhibition,  he  is  not  allowed 
to  load  one  and  free  another,  but  the  law  lays  the  burden  pro- 
portionally. 

It  is  no  less  certain,  that  the  creditor  from  whom  an  inhibiter 
draws  any  part  of  the  sum,  for  which  such  creditor  was  preferred 
in  the  general  ranking,  cannot  recur  against  the  other  creditor, 
though  posterior  to  his  infeftment,  for  the  sums  so  taken  from 
him,  because  quoad  them,  he  has  already  drawn  his  whole  debt, 
and  cannot  draw  it  over  again.  This  would  be  to  make  them 
liable  to  repair  a  damage  which  he  had  suffered  upon  the  ac- 
count of  a  defect  in  his  own  right. 

The  Lords  found, — "  That  the  inhibition  being  prior  to,  and  Judommt. 
therefore  affecting  all  the  annualrent  rights,  the  deficiency  aris-  ^'    ' 
ing  from  the  shortcoming  of  the  funds  does  not  affect  equally  or 
pro  rata  all  the  annualrenters,  who  stand  preferred  the  one  to 
the  other,  but  must  affect  the  last ;  and  remitted  to  the  Ordi- 
nary to  direct  the  scheme  of  division  accordingly.*' 

On  the  Session  Papers,   Lord  Kilkerran  has  written, —  ^^^Jj^g 
"  Found  by  President's  casting  vote.  That  the  inhibitor  is  not  Session  Papers, 
to  draw  proportionally  from  each  of  the  annualrenters,  but  must 
draw  the  whole  from  the  last.     For  interlocutor,  Minto,  Kilker- 
ran, Monzie,  TinwaJd,  Shewalton.     Contra^  Drummore,  Strichen, 
Dun,  Elchies,  Murkle." 

Lord  Elchies,  in  his  Decisions,  observes, — "  There  being  an  EicWes'  Deci- 
inhibition  and  three  infeftments  of  annualrent  all  posterior  totition,No.8.^ 
it,  and  then  an  adjudication  on  the  inhibition,  the  question  was, 
Whether  the  annualrents  should  be  first  preferred  and  ranked 
in  their  order,  and  then  the  inhibiter  to  draw  proportionally 
from  each  of  them,  which  has  been  the  general  practice  for  fifty 
years  ;  or,  if  the  inhibition  must  be  ranked  first,  and  next  the 
annualrenters  in  their  order,  so  as  all  the  deficiency  shall  fall 
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LiTHoow     qh  the  Jast  annualrenter  ?    By  the  President's  casting  vote  this 
Whttbhaugh.  last  carried,  after  long  pleadings  at  the  Bar  and  reasoning  on 

1747.  the  Bench.  Adhered  to.'' 
Eichiea'  Deci-  In  the  Notos  to  his  Docisions,  Lord  Elchibs  farther  observes, 
MOM^To  n.  — ,,  fj^y^^  question  was,  Whether,  when  there  were  several  different 
classes  of  annualrents  or  adjudications  after  an  inhibiter,  but 
whose  claim  of  preference  upon  his  adjudication  is  after  them— 
whether  the  inhibitor's  payment  must  be  taken  proportionally 
out  of  all  the  posterior  annualrents  or  adjudications,  which  has 
been  the  practice  hitherto  ever  since  the  creditors  of  Nicolson, 
or  if  the  whole  loss  must  fall  upon  the  last  1  The  papers  are 
very  full  both  as  to  the  precedents  and  as  to  the  reasons  of  the 
thing  and  principles  of  law. 

"  This  case  was  argued  yesterday  at  the  Bar,  and  this  day 
very  fully  argued  upon  the  Bench.  Eilkerran  first  spoke  short 
for  Lithgow — next  Dun  against  him — ^also  Drummore  very  Ml 
and  long — ^then  Tinwald  for  him  very  long — ^next  Minto  short 
— then  I  spoke  short  against  him  for  the  other  creditors — ^last 
of  all  the  President  for  Lithgow.  My  reasons  were  chiefly  be- 
cause of  the  decision  in  the  case  of  Nicolson,  and  fifty  years' 
custom  of  the  Court  upon  it ;  that  it  was  not  true  that  an  in- 
feftment  cannot  be  prejudged  by  subsequent  contractions,  for 
if  the  debtor  die,  his  heir's  debts  will  not  be  affected  by  inhibi- 
tions against  the  predecessor,  and  therefore  these  inhibitions 
must  affect  the  infeftments  of  annualrent  granted  by  him,  and 
not  those  by  his  heir ;  and  it  was  admitted,  that  debts  con- 
tracted before  the  inhibition,  but  less  preferable  than  the  an- 
nualrent, would  have  the  same  effect. 

"  If  we  alter  the  rule  in  this  case,  I  see  no  reason  why  we 
should  not  alter  the  rule  likewise  in  the  case  of  infeftments  in 
different  subjects,  for  the  reason  of  the  thing,  the  equity  of  the 
case,  is  the  same  in  both.  There  is  no  necessity  for  altering 
the  rule,  because  a  creditor  lending  money  to  a  person  already 
inhibited,  and  taking  infeftment  or  annualrent,  he  can  secure 
himself  against  subsequent  contractions  by  using  inhibition. 
They  can  secure  themselves  against  both  prior  and  posterior 
debts,  who  had  not  a  prior  infeftment  by  a  particular  infeftment 
of  warrandice. 

"  By  the  President's  casting  vote,  it  carried  that  the  infeft- 
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ments  must  not  be  burdened  proportionally,  but  the  last  must     lithgow 
be  burdened.     Pro,  were  Minto,  Kilkerran,  Monzie,  Tinwald,  whitmauqh. 
and  Shewalton.  Contra^  were  Drummore,  Strichen,  Dun,  Murkle,       1747. 
et  Elchies.     We  adhered,  and  Amiston  was  for  it ;  though,  as 
he  observed,  a  second  or  third  or  last  annualrenter,  purchasing 
the  inhibition,  would  have  been  safe/' 


II.— COCKBURN'S  CRBDITORS  v.  LANGTON. 

In  the  ranking  of  the  creditors  of  Langton,  there  were  three  J">-  ^  1760. 
classes  of  creditors — creditors  who  had  inhibited,  creditors  who  Nabrativb. 
were  infeft,  and  creditors  who  were  not  infeft.  The  question 
arose, — Whether  the  sums  drawn  by  the  creditors  who  had  in- 
hibited, in  virtue  of  their  inhibitions,  ought  to  be  allocated  pro- 
portionally among  the  whole  debts  that  were  struck  at  by  the 
inhibitions ;  or  whether  it  should  be  allocated  exclusively  among 
the  adjudging  creditors  who  were  not  infeft  1 

Pleaded  for  the  Adjudging  Creditors  not  infeft. — An  ABaumorr  job 
inhibition  is  only  a  prohibitory  diligence.  Its  object  is  to  pre-  infbit. 
vent  the  debtor  from  alienating  his  heritage  to  the  prejudice  of 
his  creditor.  It  gives  the  inhibitor  no  preference  or  real  right 
over  the  debtor's  lands,  until  he  establish  it  by  other  diligence. 
To  consider  inhibition  as  giving  a  preference,  would  lead  to 
absurd  consequences.  For  instance,  if  there  were  two  annual- 
renters  in  the  field,  the  first  of  whom  only  was  struck  at  by  the 
inhibition,  and  if  the  inhibitor,  as  having  a  preference,  was 
ranked  prima  loco,  and  then  the  annpalrenters  in  their  order, 
this  absurdity  would  follow — that  the  first  annualrenter,  though 
struck  at  by  the  inhibition,  would  di'aw  his  full  debt,  and  yet  the 
second  annualrenter,  against  whom  the  inhibition  did  not  strike, 
would  be  cut  out.  To  prevent  such  absurdities,  the  real  rights 
affecting  the  lands  must  be  ranked  in  the  first  place,  and  draw 
according  to  their  order,  after  that  it  falls  to  be  considered 
what  personal  claims  may  lie  against  any  of  these  creditors. 

An  inhibition,  though  not  a  real  right,  affords  a  claim  against 
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Cbsditobs 
Langton. 

neo. 


cm^Sm*  *^^s®  ^^^  ^*^®  obtained  real  rights  from  the  debtor  after  he  was 
inhibited.  This  is  of  the  nature  of  a  claim  for  damages,  and  the 
question  is, — ^In  what  manner  those  damages  are  to  be  ascer- 
tained among  the  several  creditors  struck  at  by  the  diligence  ? 

Every  one  of  the  debts  and  securities  subsequent  to  the  inhi- 
bition is  equally  liable  to  reduction.  This  is  evident  from  the 
style  of  the  diligence,  by  which  the  debtor  is  expressly  prohi- 
bited from  making  any  alienation,  contracting  any  debt,  or 
doing  any  deed,  and  the  lieges  are  prohibited  from  accepting 
of  any  right  or  obligation  from  him,  to  the  prejudice  of  the 
creditor.  Every  alienation  and  every  contraction,  therefore,  is 
prohibited.  It  is  no  defence  to  one  who  contracts  spreta  inhi- 
bitione^  that  he  left  sufficient  funds  to  satisfy  the  debt  of  the 
inhibitor.  The  fund  must  be  left  unimpaired,  as  it  was  at  the 
date  of  the  diligence.  To  diminish  it,  the  law  considers  as  a 
prejudice  done  to  the  inhibitor.  It  is  not  necessary  for  him  to 
qualify  any  other  prejudice,  or  to  allege  that  he  is  disappointed 
of  his  payment  by  the  deed  which  he  seeks  to  reduce.  Nor  is 
he  obliged  to  enter  into  a  litigation  concerning  the  circumstances 
of  his  debtor. 

Whatever  sum  a  party  struck  at  by  an  inhibition  is  obliged 
to  repay  to  the  inhibitor  out  of  the  sums  he  stood  ranked  for 
by  his  infeftment,  he  cannot  claim  back  fi-om  creditors  after- 
wards infeft,  who  are  not  affected  by  the  inhibition,  and  who 
are  therefore  not  obliged  to  relieve  him  of  a  sum  drawn  from 
him,  upon  a  defect  in  his  own  right. 

Where,  again,  the  inhibition  strikes  against  several  purchasers 
or  annualrent  rights,  affecting  different  parts  of  the  same  debtor's 
estate,  the  effect  of  it  is  allocated  proportionally  upon  the  several 
lands  or  heritable  debts  ;  and,  if  the  inhibitor  insists  to  draw  his 
whole  debt  out  of  any  one  subject,  he  must  assign  his  diligence 
to  the  person  from  whom  he  draws,  that  he  may  operate  a  pro- 
portional relief;  upon  the  same  ground  that  a  creditor  having 
a  catholic  infeftment  over  several  tenements,  when  he  recovers 
his  whole  debt  from  the  purchaser  of  one  tenement,  is  obliged 
to  assign  to  him  his  infeftment,  that  he  may  recur  against  the 
rest. 

In  the  same  manner,  a  proportional  allocation  ought  to  take 
place  where  the  inhibition  strikes  against  several  annualrent 
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rights  or  securities  affecting  the  same  tenement,  as  each  of   CooKBtruf's 
them  is  subject  to  a  separate  reduction  at  the  inhibitor's  in-         «. 
stance.     If  one  creditor  obtains  infeftment  from  the  common     ^^^'^^' 
debtor  after  inhibition,  in  the  tenement  A,  and  another  in  the       ^^^- 
tenement  B,  they  are  no  doubt  equally  liable  to  a  proportion  of 
the  inhibitors  debt.     It  seems  incongruous,  then,  to  suppose 
that  the  proportional  allocation  should  be  excluded,  because  the 
creditors  had  got  both  tenements  comprehended  under  their 
infeftments. 

Upon  the  same  principle,  if  two  heritable  creditors  consent 
to  a  subsequent  contraction,  the  creditor  consented  to  may  in- 
sist against  either ;  but  as  he  who  pays  is  entitled  to  demand 
an  assignation,  the  result  must  be  a  proportional  distribution. 
This  case  is  extremely  analogous  to  the  present.  It  may  be 
said  without  impropriety,  that  one  who  contracts  after  inhibi- 
tion yirtually  consents  to  the  payment  of  the  inhibitor's  debt. 

Pleaded  for  the  Creditors  infbft. — The  tendency  of  an  aboumbit  fob 
inhibition,  as  is  evident  from  the  style  of  it,  is  not  absolutely  to  ]  ™*"* 
restrain  the  inhibited  person  from  contracting  debts,  or  the 
lieges  from  dealing  with  him,  but  only  in  so  far  as  the  inhibitor 
may  thereby  suffer  prejudice.  In  other  respects,  the  creditors 
fall  to  be  ranked,  and  draw  their  payment  without  regard  to 
the  inhibition.  The  inhibitor  sustains  no  prejudice  so  long  as 
there  is  a  sufficient  fund  for  paying  his  debt.  He  cannot, 
therefore,  interfere  in  the  ranking. 

What  proves  that  inhibition  has  no  effect  unless  the  inhibitor 
can  qualify  a  loss,  is,  that  debts,  though  contracted  posterior  to 
the  inhibition,  if  the  inhibiting  creditor  sustains  no  prejudice 
from  them,  will  draw  a  part  of  the  price,  while  the  inhibitor 
draws  nothing.  If,  for  example,  there  are  adjudications  against 
which  the  inhibition  does  not  strike,  and  which  are  sufficient  to 
exhaust  the  whole  price,  the  inhibiting  creditor  must  be  entirely 
set  aside,  while,  at  the  same  time,  other  adjudgers,  though  pos- 
terior to  the  inhibition,  if  within  year  and  day  of  the  former, 
will  be  ranked  jpan  passu  with  them. 

It  would  be  destructiye  of  the  records,  that  a  person  who  lent 
his  money,  and  for  security  took  infeflment  upon  a  large  estate, 
which  he  saw  from  the  Records  was  liable  to  no  prior  encum- 


284 


TRANSMISSION  OF  LAND. 


Cbkditoss 

V. 

Lahqtor. 
1760. 


^^^JJ^"  brance,  but  an  inhibition  for  a  small  sum,  should  sufiFer  preju- 
dice by  posterior  infeftments  granted  to  other  creditors.  The 
prior  infeftment  upon  record  has,  by  law,  the  same  efiFect  against 
posterior  infeftments  as  the  inhibition  has,  with  respect  to  all 
debts  posterior  to  it.  As,  therefore,  the  inhibitor  is  entitled  to 
draw  his  payment  out  of  the  first  and  readiest  of  the  price,  any 
loss  arising  from  the  deficiency  of  fund  ought  to  fall  upon  the 
least  preferable  infeflment. 

The  argument  drawn  from  several  purchases  or  infeftments, 
aflfecting  different  parts  of  the  same  debtor's  estate,  does  not 
apply  to  the  present  case,  where  all  the  creditors  have  their 
security  upon  the  same  subject,  for  here  the  first  annualrenter 
is  as  much  preferable  to  the  posterior  ones  as  the  inhibiter  is  to 
them  all ;  whereas,  in  the  other  case,  the  different  purchasers 
or  annualrenters  have  no  connexion  with  one  another. 

In  the  same  manner,  where  the  annualrenters  are  all  in  pari 
casuy  and  there  is  one  cathoUc  infeftment  preferable  to  the 
whole,  equity  obliges  the  creditor  to  take  his  paymeiit  propor- 
tionally from  the  whole,  or  to  assign ;  but  where  the  creditors 
have  their  security  upon  the  same  subject,  preferable  amongst 
themselves,  according  to  the  priority  of  their  infeftments,  no 
equity  can  entitle  the  last  infeft  to  draw  anything,  while  a  pre- 
ferable creditor  is  unsatisfied. 

Upon  these  principles,  the  judgment  of  the  Court  was  founded 
in  the  case  of  the  creditors  of  Whitehaugh.  That  solemn  deci- 
sion, pronounced  with  great  deliberation,  was  understood  to  fix 
the  rule  in  all  time  coming,  and  accordingly  has  been  uni- 
formly followed  in  all  the  rankings  that  have  since  occurred. 


JUDOICKRT. 

Jan.  8, 1760. 


The  Lords  found, — "  That  although  the  inhibitions,  being  prior 
to  the  competing  annualrent  rights,  did  strike  against  them 
all  equally,  yet  any  deficiency  arising  fi'om  the  shortcoming 
of  the  fimd  of  payment,  did  not  affect  equally,  or  pro  rata, 
all  the  competing  annualrent  rights,  which  stood  ranked  and 
preferred  one  to  the  other,  according  to  the  priority  of  their 
infeftments,  but  that  the  same  must  affect  the  annualrenters  least 
preferable  " 
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1.  The  interlocutor  in  the  case 
of  Nicolson,  founded  on  by  the 
posterior  creditors,  and  referred 
to  by  Lord  Elchies  in  the  case  of 
Lithgowy  was  in  these  terms:— 
<^  Finds,  That  the  inhibitors,  after 
they  have  drawn  their  shares  as 
adjudgers,  may  recur  against  the 
infeftments  of  annuah*ent,  or  ad- 
judgers  whose  bonds  are  grant- 
ed after  executing  the  inhibition, 
and  have  right  and  preference  to 
draw  out  of  the  shares  of  the  re- 
duced rights  proportionally,  to 
make  up  the  shares  they  would 
have  drawn,  if  that  reduced  right 
did  not  exist,  and  had  been  no 
burden  upon  the  estate :  And  finds. 
That  the  reduced  rights,  though 
prior  to  the  other  rights,  cannot 
recur  upon  them  to  make  up  what 
the  reducing  rights  shall  carry 
from  them  in  favour  of  the  redu- 
cing rights." 

2.  The  several  cases  that  have 
been  given  relative  to* the  ranking 
of  adjudgers  and  other  creditors, 
appear  to  establish  the  following 
principles,  for  the  purpose  of  ad- 
justing their  respective  rights: — 
Firaty  An  excluding  right  is  not 
to  be  prejudiced,  but,  at  the  same 
time,  is  not  to  be  benefited,  by  the 
right  excluded.  Secondj  An  ex- 
cluding right  operates  against  those 
rights  only  which  are  affected  by 
it.  Thirdy  A  prior  excluded  right 
cannot  recur  upon  a  postponed 
right  not  afiected  by  the  excluding 
right.  Fourth^  Where  there  are 
two  or  more  excluded  rights,  the 
excluding  right  operates  against 
them,  not  pro  raiOj  but  in  the 
postponed  order  of  their  ranking. 

3.  Professor  Bell  has  laid  down 


the  following  canons,  by  which  the 
interests  of  the  several  creditors 
ranking  on  the  common  debtoi^s 
estate  ought  to  be  regulated.  He 
observes,  "  The  First  operation  in 
the  ranking  and  division  is,  to  set 
aside  for  each  of  the  creditors  who 
hold  real  securities,  the  dividend  to 
which  his  real  right  entitles  him, 
without  regard  to  the  exclusive 
preferences. 

^^  Secondj  The  rights  of  exclusion 
are  then  to  be  applied  in  the  way 
of  drawback  from  the  dividends  of 
those  creditors  whose  real  securi- 
ties are  affected  by  them,  taking 
care  that  they  do  not  encroach  on 
the  dividends  of  other  creditors. 

"  rhirdy  The  holder  of  such  ex- 
clusive right  is  entitled  thus  to 
draw  back  the  difference  between 
what  he  draws  upon  the  first  divi- 
sion, and  what  he  would  have 
drawn,  had  the  claim  struck  at  by 
the  inhibition  not  existed. 

"  Fourthf  If  the  exclusive  pre- 
ference affects  more  than  one  real 
security,  it  is  to  be  applied  against 
those  creditors  only  by  whose  rank- 
ing on  their  real  right  the  hold- 
er of  it  suffers  prejudice ;  against 
the  last,  for  example,  of  the  post- 
poned creditors  affected  by  it,  in 
the  first  place ;  and  so  back,  till 
the  holder  of  the  exclusion  draws 
all  that  he  would  have  been  en- 
titled to  draw  had  the  excluded 
claims  not  been  ranked.  If  it  af- 
fects a  number  of  creditors  en- 
titled to  rank  pari  passuy  it  will 
affect  them  proportionally  to  the 
amount  of  their  several  debts. 

"  Fifih,  Where  there  are  se- 
condary consents  and  exclusions 
among   those    holding    exclusive 
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preferences,  thej  are  to  have  ef* 
feet  only  against,  and  in  favour  of, 
the  parties  bj  and  to  whom  they 
are  granted,  without  benefiting  or 
hurting  other  creditors.  This  is  to 
be  accomplished  by  applying  the 
original  exclusion  in  the  first  place, 
and  then  giving  to  the  person  in 


whose  favour  the  secondary  con- 
sent is  granted,  a  right  to  draw 
back  from  him  who  grants  it,  a 
share  of  his  dividend,  equivalent 
to  the  sum  which  would  have  fal- 
len to  the  person  favoured,  had 
the  first  exclusion  not  been  in  ex- 
istence.*^ — BelTs  Cam.y  ii.  p.  521. 
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SECTION  VL 
ADJUDICATION    IN    SECURITY. 


Land  may  be  Adjudged  in  Security  of  a  future  or  contingent  Debt, 
where  the  Debtor  is  vergens  ad  inopiam. 

I.— NISBBT  V.  STIRLING. 

In  1764,  William  Stirling  executed  a  bond  of  provision  in    Nabrative 
favour  of  his  daughter  Janet,  spouse  of  Patrick  Nisbet,  whereby  FebTieTTTSO. 
he  became  bound  to  pay  £250  sterling  to  her,  at  the  first  term 
of  Whitsunday  or  Martinmas  after  the  decease  of  her  mother, 
Elizabeth  Murdoch. 

Upon  the  death  of  William  Stirling,  his  son  Walter  succeeded 
to  his  -whole  estate,  heritable  and  moveable,  with  the  burden  of 
his  mother's  jointure,  and  the  above  provision  to  his  sister. 

Patrick  Nisbet  brought  a  process  of  constitution  against 
Walter,  concluding,  That  he  should  be  personally  decerned  to 
make  payment  of  the  debt  against  the  term  of  payment,  upon 
which  he  obtained  decree.  During  the  dependence  of  the  action, 
he  raised  inhibition  and  arrestment  against  Walter,  who  there^ 
upon  presented  a  petition  to  the  Court,  complaining  of  these 
diligences,  as  oppressive  and  hurtful  to  his  credit.  The  pursuer 
agreed  to  pass  from  his  arrestment,  but  the  Court  likewise 
recalled  the  inhibition. 

The  pursuer  next  brought  a  process  of  adjudication  in  security, 
founded  upon  his  decree  of  constitution,  but  superseding  execu- 
tion till  the  term  of  payment  should  arrive. 

Pleaded  fob  the  Pubsukr. — ^By  the  law  of  Scotland,  a  ere-  p^^'^  '^^ 
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NisBET      dxtor  in  a  just  and  liquid  debt,  cujus  dies  cedity  Ucet  nondum 
Stieijmo.     venerity  is  entitled  to  the  diligence  of  the  law  for  the  security 

TtHoT  of  his  debt.  He  is  not  allowed  to  proceed  to  execution  till  the 
term  of  payment  is  come  ;  but  there  can  be  no  reason  to  hinder 
him  from  securing  his  payment  against  that  term.  A  debt  due, 
in  diem,  is  as  onerous  a  debt,  and  equally  entitled  to  security  ajs 
any  other  debt  can  be.  A  creditor  in  a  debt  already  due,  has 
many  ways  of  recovering  payment  by  immediate  execution ; 
whereas  a  creditor,  in  diem,  has  his  hands  tied  up  from  execu- 
tion ;  and  if  he  is  not  entitled  to  do  diligence  for  security,  he 
must  often  lose  his  debt,  though  his  all  were  at  stake,  and  al- 
though he  plainly  foresaw  the  approaching  bankruptcy  of  his 
debtor.  The  adjudication  which  the  pursuer  demands  is  no 
step  of  execution.  It  is  only  a  means  of  securing  the  debt 
when  it  shall  become  due ;  and,  till  that  period,  can  have  no 
consequences  hurtful  to  the  debtor,  however  usefiil  it  may  be  to 
the  creditor. 

This  diligence  for  security  is  the  legal  remedy,  competent  to 
every  creditor  in  diem;  not  an  extraordinary  remedy,  to  be 
granted  only  when  the  debtor  is  vergens  ad  inapiam.  Where 
malice  and  emulation  appear  clearly  to  be  the  motives  of  pro- 
ceeding, a  creditor  may  indeed  be  barred  from  his  legal  security, 
but  where  nothing  of  that  kind  appears,  the  law  must  have  its 
effect ;  and  every  creditor  must  be  allowed  to  take  proper  care 
of  his  own  interest.  In  the  present  case,  the  defender's  circum- 
stances, as  a  young  man,  deeply  engaged  in  trade,  sufficiently 
point  out  a  reason  for  the  pursuer  being  anx:ious  to  have  a 
proper  security  for  his  debt.  The  fortunes  of  all  merchants  are 
precarious,  and  it  is  a  very  nice  and  difficult  matter  to  know 
when  a  merchant  is  vergens  ad  inopiamy  as  the  greatest  bank- 
ruptcies oflen  happen  in  the  most  sudden  and  unexpected  man- 
ner. Besides,  to  be  obliged  on  an  occasion  of  this  kind  to  point 
out  even  just  causes  of  suspicion,  would  do  a  merchant's  credit 
much  more  harm  than  any  right  in  security  could  do. 

akgumditfoe      Pleaded  for  the  Defender. — The  ancient  diliffence  of  ap- 

Dbtindbb.  ^  . 

prising  in  the  law  of  Scotland,  as  well  as  that  of  adjudication, 
which  was  introduced  to  supply  its  place,  by  the  Statute  1672, 
are  properly  executory  diligences,  and  proceed  upon  the  sup- 
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position  that  the  debt  is  due,  and  that  the  debtor  is  in  culpa  in      Nisbet 
not  performing  his  obligation.     From  the  ^hole  style  of  the     stntuita. 
Acts  of  Parliament,  and  the  words  and  procedure  in  these  dili-      Tm^ 
gences,  it  is  obvious  that  they  do  not  apply  to  debts  that  are 
not  become  due. 

No  creditor  has,  dejure,  a  title  to  demand  the  legal  diUgence 
of  adjudication,  unless  he  can  subsume  that  his  debt  is  due,  and 
ought  to  have  been  paid  before  his  demand  of  adjudication.  It 
is  true,  that  the  Court  has  sometimes  allowed  adjudications  to  be 
led  for  security  of  debts  before  the  term  of  payment.  But  this 
is  not  founded  either  on  the  common  law  or  on  any  Statute. 
It  is  an  interposition  of  the  nobile  offlcium  of  the  Court,  and  is 
never  exercised  but  in  cases  where  a  creditor,  without  such  in- 
terposition, is  in  imminent  hazard  of  losing  the  subject  to  be 
affected  by  his  diligence.  For  instance,  when  other  creditors, 
whose  debts  are  become  due,  are  carrying  on  diligence  by  adju- 
dication, if  a  creditor,  in  diem,  is  not  allowed  to  concur  with 
them  within  the  year,  he  must  be  totally  excluded,  and  there- 
fore the  Court  will  allow  him  to  lead  an  adjudication  in  security. 

Such  was  the  case  of  Easter  Ogle  ;  but  no  instance  has  oc- 
curred where  an  adjudication  was  allowed  before  the  term  of 
payment  of  the  debt,  unless  where  the  creditor  was  in  apparent 
hazard  of  losing  his  debt,  if  not  allowed  this  extraordinary 
remedy.  In  all  cases  it  is  incumbent  on  the  creditor,  who  ap- 
plies for  such  extraordinary  interposition,  to  prove  the  necessity 
of  it,  from  the  hazard  he  is  in  of  the  subject  being  evicted  from 
him  by  the  diligence  of  others.  Without  such  evidence,  the 
Court  will  not  interpose,  to  put  a  weapon  in  his  hand,  which 
the  law  does  not  give  him,  in  order  to  distress  a  solvent  debtor, 
who  is  ready  to  pay  his  debt  as  soon  as  it  becomes  due,  or  can 
be  demanded. 

The  Lords  found, — "  In  respect  that  an  adjudication  in  secu-  ^^53^1759 
rity,  before  the  term  of  payment  of  the  sum  adjudged  for,  is  an 
extraordinary  remedy,  not  allowed,  except  when  the  creditor  is 
in  danger  otherwise  of  losing  his  debt,  and  there  is  no  sufficient 
ground  of  such  hazard  alleged,  and  that  the  Lords,  upon  the 
like  grounds,  recalled  an  inhibition  used  for  the  debt  now  in- 
tended to  be  adjudged  for,  sustain  the  defence,  and  assoilzie." 

T 
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II.— WALLACE  DUNLOP'S  CREDITORS  v.  BROWN  akd  COLLINSON. 


Nov.  14, 1781.      gjj.  Thomas  Wallace  sold  a  part  of  his  lands  to  Messrs.  Brown         i 
Nabrativk.   and  Collinson,  according  to  a  signed  rental,  which  he  hecame         j 
bound  to  warrant  for  twenty-seven  years*     Upon  this  obliga-         | 
tion  of  warrandice,  Messrs.  Brown  and  ColUnson  led  an  adju- 
dication in  security  against  Sir  Thomas'  other  lands  and  estates. 
To  this  adjudication  the  other  creditors  objected* 

Argument  FOB  Plbaded  FOR  THE  CREDITORS.  —  No  illiquid  debt  can  be 
secured  by  adjudication.  An  adjudication  in  security  is  of 
that  sort  which  has  come  in  place  of  apprisings,  with  this  differ 
ence  only,  that  the  legal  never  expires.  It  is  therefore  pro- 
perly a  sale  under  a  perpetual  power  of  redemption,  but  still  it 
is  a  sale,  and  as  such  requires  a  liquid  price.  The  adjudication  in 
question,  however,  is  founded  on  as  a  security,  not  only  for  the 
deficiencies  alleged  to  have  been  already  incurred,  and  which 
have  not  been  liquidated  by  any  decree,  but  also  for  deficiencies 
which  do  not  now,  and  may  never  exist. 

aboumbnt  fob  Pleaded  for  the  Adjudgers. — It  is  admitted,  that  an  ad- 
juDOBwi.  ju(ji(»atiQu  {qy  payment  cannot  proceed,  except  upon  a  liquid 
debt.  But  this  rule  does  not  hold  with  respect  to  adjudications 
in  security.  The  reason  of  the  distinction  is  obvious.  By  the 
old  form  of  apprisings,  as  much  of  the  debtor's  heritage  was 
given  to  the  creditor  as  was  reckoned  equivalent  to  his  debt, 
and  unless  the  debt  was  liquid,  the  Sheriffs  could  not  possibly 
determine  what  quantity  of  land  it  was  proper  to  make  over. 
The  same  reason  holds  in  special  adjudications  upon  the  first 
alternative  of  the  Act  1672  ;  and,  even  in  general  adjudica- 
tions for  payment,  it  is  necessary  that  the  debt  should  be 
liquid,  in  order  that  the  debtor  may  know  the  precise  amount 
of  the  redemption  money* 

But  these  reasons  do  not  apply  to  adjudications  in  security ; 
for  though  they  are  always  general,  and  extend  to  the  debtor's 
whole  heritage,  yet  as  the  legal  never  expires,  the  property 
can  never  be  thereby  transferred  to  the  adjudger.  Neither  fe 
it  here  necessary  that  the  debtor  should  know  the  precise 
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amount  of  the  debt ;  because  he  may  at  any  time  recover  his  Dunlop's  Ceb- 
lands,  upon  showing  that  the  creditor  has  been  fully  satisfied. 

Accordingly,  this  sort  of  adjudication  has  ever  been  consi- 
dered as  a  competent  way  of  afiecting  the  debtor's  heritage,  in 
security  of  such  debts  as  can  only  be  Uquidated,  de  anno  in 
annuTTiy  or  of  such  as  cannot  properly  be  the  foundation  of  an 
adjudication  for  payment  Thus,  a  widow  may  adjudge  in 
security  of  her  liferent ;  a  cautioner  in  security  of  his  relief ; 
and  a  purchaser  in  security  of  his  warrandice.  These  several 
claims  are  not  more  hquid  than  the  present.  Like  it,  they  are 
contingent  on  future  events  ;  but  they  are  all  equally  capable 
of  being  secured  by  adjudication. 


The  Court  "  Repelled  the  objections  to  the  interests  produced  ^^^f^i^. 
for  Messrs.  Brown  and  CoUinson ;  sustained  the  adjudication 
at  their  instance,  and  remitted  to  the  Lord  Ordinary  to  proceed 
accordingly." 

In  the  Faculty  Report  of  the  case,  it  is  stated — "  The  Court 
had  no  difficulty  upon  the  competency  of  the  adjudication  as  a 
security  for  both  the  past  and  the  future  deficiencies,  and  there- 
fore repelled  the  objection.'' 


1.  Adjudication  in  security  has 
been  classed  under  the  title  of 
Transmission  of  Land  on  account 
of  its  connexion  with  Adjudication 
in  Implement  and  Adjudication  for 
Debt.  It  does  not,  however,  form 
a  proper  title  to  land,  for  it  can  by 
no  lapse  of  time  or  act  of  the  cre- 
ditor become  an  absolute  title.  It 
remains  ever  a  security  merely.  It 
differs,  therefore,  materially  fi'om 
either  of  the  two  other  kinds  of  ad- 
judication. In  an  adjudication  in 
implement  there  is  no  legal.  The 
title  is  absolute  fi*om  the  first.  In 
adjudication  for  debt,  there  is  a 


legal  which  may  be  foreclosed  by 
a  declarator,  or  extinguished  by 
the  positive  prescription.  In  an  ad- 
judication in  security,  the  legal  is 
perpetual,  and  so  can  neither  be 
foreclosed  or  extinguished. 

2.  "  Delay  or  mora  is  not  that 
time  which,  by  the  adjection  of  a 
day  or  condition,  or  which  by  law 
is  allowed  to  perform ;  but  that 
time  which  runs  after  lawful  delay 
is  past,  and  is  the  debtor's  fault  in 
not  performing  his  obligation.  In 
obligations  to  a  day,  delay  is  in- 
curred by  the  passing  of  the  term, 
9iam  dies  interpelhtpro  Jwmine.  In 
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/^' ''     j^tor  objected,  that  if  execution 
j^/f^  irere  allowed,  the  very  end  of  sos- 

,^^^i>  F°*"g  *®  *«™  of  payment 
would  be  disappointed,  and  as  the 
creditor  had  taken  the   bond 


m 


-fV^„.termbeexpres- 

^'^esecntion  is  not  com- 

^•i£ri//t.-ll  delay,  beoiase 

P^Jioal^  be  pursued  till  he  have 

00^     ^l^  some  cases,  the  debtor 

>*''^  pureued  before  the  term, 

^'y  nt  the  term,  as  «  vergat  ad 

l^amr-Stair,  1,  17,  15. 


5,  Sib  John  Nisbet  of  Dirle- 
y^jj^  in  his  Doubts,  asks,  "  What 
course  should  be  taken  when  the 
debt  is  in  dteniy  and  the  term  of 
payment  not  come,  and  the  debtor^s 
estate  comprised,  and  the  compris- 
ing for  other  debts  like  to  expire 
before  the  creditor  in  diem  can 
have    a  decreet,    and    execution 
thereupon  ?  "    Sir  James  Stewart, 
in  his  answer,  replies,  ^^  I  should 
think  that  this  creditor  in  diem 
might  be  allowed  to  adjudge  for 
security  in  the  terms  of  the  debt, 
even  as  a  creditor  for  relief  or  war- 
randice is  allowed  to  adjudge  in 
security  before   distress/' — Dirle- 
torCs  DouhU — Debitum  in  diem, 

4.  In  the  case  of  Mr.  Robert 
Blaw,  July  14, 1711,  the  question 
was  raised.  Whether  a  creditor,  in 
a  bond  whereof  the  term  of  pay- 
ment was  suspended  till  after  the 
debtor^s  death,  might  raise  adju- 
£cation  of  the  debtor^s  lands  for 
security  of  his  money  superseding 
execution,  till  the  term  of  payment 
were  come  and  bygone?      The 


terms  suspending  the  term  of  pay- 
ment, he  must  abide  the  day  to 
which  the  payment  had  been  sus- 
pended. Lord  Fountainhall  ob- 
serves,— "  The  Lords  thought 
there  could  not  be  one  general 
rule  for  this  case.  Where  there 
was  no  hazard  of  dilapidation,  it 
was  not  to  be  allowed ;  but  here  it 
was  expressly  informed  that  the 
debtor  was  vergens  ad  inopiam^ 
and  his  circumstances  much  worse 
than  when  he  gave  the  bond; 
therefore  they  remitted  to  the  Or- 
dinaiy  to  take  what  evidences  he 
could  get  of  his  condition  ;  and  if 
he  found  it  dubious,  then  to  ad- 
judge, unless  the  debtor  ofiered 
sufficient  caution  to  pay  the  debt 
when  the  term  of  payment  should 
come :  On  which  offer  the  adju- 
dication was  to  stop,  even  as  ar- 
restments laid  on  upon  bonds, 
whereof  the  term  is  not  come, 
whether  as  the  ground  of  arrest- 
ment or  the  debt  arrested,  may  be 
loosed  upon  caution." — Fauntaift' 
holly  vol.  ii.  p.  659. 

5.  Li  the  case  of  Lyon  v.  Ths 
Creditors  of  Easter  Oars, 
January  24,  1724,  a  daughter  led 
an  adjudication  against  her  father 
in  security  of  provisions  payable 
to  her,  under  her  &ther's  contract 
of  marriage  before  the  term  of 
payment  had  come,  but  when 
other  creditors  of  her  father  were 
doing  diligence  against  his  estate. 
The  other  creditors  pleabei), — 
That  adjudications  upon  any  debt 
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before  the  term  of  payment  of  it, 
and  especially  in  the  case  of  pro- 
visions to  children,  could  not  com- 
pete with  adjudications  led  upon 
bonds,  the  terms  of  payment  upon 
which  were  come  and  bygone, 
and  on  which  the  law  had  allow- 
ed paratam  eaecutianem.  The 
daughter  pleaded, — ^That  since 
she  was  clearly  a  creditor  by  the 
obligation,  an  adjudication  was 
the  only  proper  diligence  for  se- 
curing her  claim,  and  enabling 
her  to  compete  with  her  father's 
other  creditors,  who  otherwise 
would  exclude  her.  The  Lords 
found,  "  The  creditors  not  prefer- 
able, but  that  the  daughter  must 
come  in  pari  passu  with  them  ac- 
cording to  their  several  diligences." 
6.  The  case  of  Strachan  v. 
Creditors  of  Strachan,  January 
22,  1752,  was  also  the  case  of  a 
child  adjudging  in  security  of  his 
provision  under  his  father's  mar- 
riage contract.  It  is  thus  re- 
ported by  Lord  Elchies  in  the 
Notes  to  his  Decisions,  "  Strachan 
of  Dalbrackie,  being  bound  by  his 
contract  of  marriage  to  pay  cer- 
tain sums  to  the  children  to  be 
procreated,  according  to  their 
number,  at  the  terms  of  payment 
therein  mentioned,  and  in  the 
meantime  to  aliment  them,  Ludo- 
vick,  the  only  son,  took  a  decreet 
of  £20  sterling  of  yearly  aliment, 
till  his  portion  should  fall  due, 
and  thereupon,  and  upon  the 
obligement  in  the  contract  for  the 
portion,  adjudication  in  security. 
But  in  the  competition  of  credi- 
tors, we  found  that  he  could  not, 


upon  the  indefinite  obligement  to 
aliment,  compete  with  his  father'^s 
onerous  creditors.  But  we  repell- 
ed the  other  objections  to  the  ad- 
judication, viz.,  that  in  the  decreet 
of  constitution  of  the  aliment,  or 
adjudication  in  security,  he  had 
not  brought  a  proof  against  his  fa- 
ther, that  he  was  a  son,  or  the  only 
child  of  the  marriage ;  that  he  had 
no  decreet  of  constitution  of  the  ali- 
ment, but  had  adjudged  on  the  con- 
tract :  and  that  he  had  not  libelled 
the  two  alternatives  of  the  Act 
1672  ;  in  respect  it  was  only  an 
adjudication  in  security,  and  not 
in  payment,  which  he  could  not 
have,  the  term  of  payment  not 
being  come." — Elchies"  Decisions^ 
vol.  ii.  p.  14. 

7.  Erskine  observes, — "  Though 
apprisings,-  because  they  were  ju- 
dicial sales,  could  not  be  led  on 
debts  whereof  the  terms  of  pay- 
ment were  not  yet  come ;  yet  adju- 
dications, which  are  as  truly  tran^ 
missions  of  property  as  apprisings 
were,  have  been  sustained  by  our 
supreme  Court,  ex  nobili  ojfflcxo, 
upon  debts  before  their  term  of 
payment,  in  the  special  case  where 
the  debtor  was  vergem  ad  inopiam. 
But  such  adjudications,  as  they 
are  grounded  solely  upon  equity, 
subsist  only  as  securities,  and  can- 
not, by  any  length  of  time,  become 
irredeemable  rights.  They  seem, 
however,  to  be  entitled  equally 
with  other  adjudications  to  the 
pari  passu  preference  established 
by  the  Act  1661,  as  to  the  princi- 
pal sum  and  interest." — Erskiney 
2,  12, 42. 
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brance,  but  an  inhibition  for  a  small  sum,  should  suffer  preju- 
dice by  posterior  infeftments  granted  to  other  creditors.  The 
prior  infeftment  upon  record  has,  by  law,  the  same  effect  against 
posterior  infeftments  as  the  inhibition  has,  with  respect  to  all 
debts  posterior  to  it.  As,  therefore,  the  inhibitor  is  entitled  to 
draw  his  payment  out  of  the  first  and  readiest  of  the  price,  any 
loss  arising  from  the  deficiency  of  fund  ought  to  fall  upon  the 
least  preferable  infeftment. 

The  argument  drawn  from  several  purchases  or  infeftments, 
affecting  different  parts  of  the  same  debtor's  estate,  does  not 
apply  to  the  present  case,  where  all  the  creditors  have  their 
security  upon  the  same  subject,  for  here  the  first  annuab^nter 
is  as  much  preferable  to  the  posterior  ones  as  the  inhibiter  is  to 
them  all ;  whereas,  in  the  other  case,  the  different  purchasers 
or  aimualrenters  have  no  connexion  with  one  another. 

In  the  same  manner,  where  the  annualrenters  are  all  in  pari 
casUy  and  there  is  one  catholic  infeftment  preferable  to  the 
whole,  equity  obliges  the  creditor  to  take  his  payment  propor- 
tionally from  the  whole,  or  to  assign ;  but  where  the  creditors 
have  their  security  upon  the  same  subject,  preferable  amongst 
themselves,  according  to  the  priority  of  their  infeftments,  no 
equity  can  entitle  the  last  infeft  to  draw  anything,  while  a  pre- 
ferable creditor  is  unsatisfied. 

Upon  these  principles,  the  judgment  of  the  Court  was  founded 
in  the  case  of  the  creditors  of  Whitehaugh.  That  solemn  deci- 
sion, pronounced  with  great  deliberation,  was  understood  to  fix 
the  rule  in  all  time  coming,  and  accordingly  has  been  uni- 
formly followed  in  all  the  rankings  that  have  since  occurred. 


JUDOICKRT. 

Jan.  8,  1760. 


The  Lords  found, — "  That  although  the  inhibitions,  being  prior 
to  the  competing  annualrent  rights,  did  strike  against  them 
all  equally,  yet  any  deficiency  arising  from  the  shortcoming 
of  the  ftmd  of  payment,  did  not  affect  equally,  or  pro  rata, 
all  the  competing  annualrent  rights,  which  stood  ranked  and 
preferred  one  to  the  other,  according  to  the  priority  of  their 
infeftments,  but  that  the  same  must  affect  the  annualrenters  least 
preferable." 
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1.  The  interlocutor  in  the  case 
of  Nicolson,  founded  on  by  the 
posterior  creditors,  and  referred 
to  by  Lord  Elchies  in  the  case  of 
Liithgow,  was  in  these  terms: — 
^  Finds,  That  the  inhibiters,  after 
they  have  drawn  their  shares  as 
adjudgers,  may  recur  against  the 
infeftments  of  annuahrent,  or  ad- 
judgers  whose  bonds  are  grant- 
ed after  executing  the  inhibition, 
and  have  right  and  preference  to 
draw  out  of  the  shares  of  the  re- 
duced rights  proportionally,  to 
make  up  the  shares  they  would 
have  drawn,  if  that  reduced  right 
did  not  exist,  and  had  been  no 
burden  upon  the  estate:  And  finds. 
That  the  reduced  rights,  though 
prior  to  the  other  rights,  cannot 
recur  upon  them  to  make  up  what 
the  reducing  rights  shall  carry 
from  them  in  favour  of  the  redu- 
cing rights,'** 

2.  The  several  cases  that  have 
been  given  relative  to^he  ranking 
of  adjudgers  and  other  creditors, 
appear  to  establish  the  following 
principles,  for  the  purpose  of  ad- 
justing their  respective  rights: — 
Firatj  An  excluding  right  is  not 
to  be  prejudiced,  but,  at  the  same 
time,  is  not  to  be  benefited,  by  the 
right  excluded.  Second^  An  ex- 
clading  right  operates  against  those 
rights  only  which  are  afiected  by 
it.  Thirdy  A  prior  excluded  right 
cannot  recur  upon  a  postponed 
right  not  afiected  by  the  excluding 
right.  Fourth^  Where  there  are 
two  or  more  excluded  rights,  the 
excluding  right  operates  against 
them,  not  pro  rata^  but  in  the 
postponed  order  of  their  ranking. 

3.  Professor  Bell  has  laid  down 


the  following  canons,  by  which  the 
interests  of  the  several  creditors 
ranking  on  the  common  debtor's 
estate  ought  to  be  r^ulated.  He 
observes,  "  The  First  operation  in 
the  ranking  and  division  is,  to  set 
aside  for  each  of  the  creditors  who 
hold  real  securities,  the  dividend  to 
which  his  real  right  entitles  him, 
without  regard  to  the  exclusive 
preferences. 

**  Second^  The  rights  of  exclusion 
are  then  to  be  applied  in  the  way 
of  drawback  from  the  dividends  of 
those  creditors  whose  real  securi- 
ties are  affected  by  them,  taking 
care  that  they  do  not  encroach  on 
the  dividends  of  other  creditors. 

"  TTiirdy  The  holder  of  such  ex- 
elusive  right  is  entitled  thus  to 
draw  back  the  difference  between 
what  he  draws  upon  the  first  divi- 
sion, and  what  he  would  have 
drawn,  had  the  claim  stnick  at  by 
the  inhibition  not  existed. 

"  Fourthy  If  the  exclusive  pre- 
ference affects  more  than  one  real 
security,  it  is  to  be  applied  against 
those  creditors  only  by  whose  rank- 
ing on  their  real  right  the  hold- 
er of  it  suffers  prejudice ;  against 
the  last,  for  example,  of  the  post- 
poned creditors  affected  by  it,  in 
the  first  place ;  and  so  back,  till 
the  holder  of  the  exclusion  draws 
all  that  he  would  have  been  en- 
titled to  draw  had  the  excluded 
claims  not  been  ranked.  If  it  af- 
fects a  number  of  creditors  en- 
titled to  rank  pari  passuy  it  will 
affect  them  proportionally  to  the 
amount  of  their  several  debts. 

"  Fi/thy  Where  there  are  se- 
condary consents  and  exclusions 
among   those    holding    exclusive 
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^Emoutom^^J^^K®  in  security,  but  that  is  quite  a  different  sort  of  adjudica- 
V.  tion  from  the  present,  which  is  an  adjudication  on  the  Act  1672, 
Tait.  c.  19,  coming  in  place  of  the  old  apprising,  and  which  is  limited 
TsitT      to  *h®  case  where  the  creditor  is  entitled  to  instant  payment 

"  Long  before  the  Act  1 672,  adjudications  of  various  kinds  had 
been  introduced  by  the  Court  from  necessity,  e.  g.  adjudications 
in  implement,  adjudications  in  security,  &c.  But  the  style  of 
such  an  adjudication  in  security  is  quite  different  from  that  of 
an  adjudication  for  payment.  The  summons  of  adjudication 
for  payment  merely  sets  forth  the  debt,  and  concludes  that  the 
Court  shall  adjudge  the  subjects  to  the  pursuer  for  payment  of 
the  debt ;  but  the  summons  of  adjudication  in  security,  besides 
setting  forth  the  debt,  sets  forth  the  circumstances  rendering  it 
necessary  to  adjudge  in  security,  and  concludes  that  the  Court 
shall  adjudge  in  security. 

"  This  distinction  is  illustrated  by  the  case.  Creditors  of  M*Niel 
V.  Saddler,  7th  March  1794.  It  does  not  follow,  because  a  cre- 
ditor may  in  certain  cases  obtain  an  adjudication  in  security, 
that  he  is  entitled  to  libel  as  for  a  first  adjudication  under  the 
Act  1672,  and  to  ask  the  Court  to  decern,  reserving,  c(mira  ear 
ecutionem,  objections  such  as  that  which  occur  in  this  case, 
that  the  debt  is  not  exigible. 

'^  In  some  cases  of  first  adjudication  under  the  Act  1672,  the 
Court  gave  decree,  reserving  objections  contra  executionemy  e.  g. 
where  a  debt  is  exigible,  but  where,  owing  to  partial  payments, 
&a,  it  must  require  some  time  to  ascertain  the  precise  amount ; 
but  the  Court  do  not  follow  that  course,  where  the  objections 
to  payment  are  such  as  occur  in  this  case,  totally  and  instantly 
verified." 


Where  the  pluris  petitio  is  not  very  great  or  cxdpabiey  an  adjudicaiion 
wiU  be  restricted  to  a  security,  but  otherwise  it  will  be  reduced  in 
toto  in  a  question  with  other  creditors. 


MCNEIL'S  CREDITORS  v,  SADDLER. 


March?,  1794.     In  1758,  William  Saddler  entered  into  copartnership  with 
Narrative.   M'Ncil.     The  busiuoss  was  carried  on  under  the  management 
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of  McNeil,  and  on  the  dissolution  of  the  company,  in  1761,  he  m^Neil'b  en*, 
was  entrusted  to  wind  up  the  aflfairs.     In  1763,  he  left  St      ^™" 
Christopher's,  carrying  with  him  effects  belonging  to  the  com-     ^^^ 
pany,  to  a  considerable  amount.  ^7^- 

In  1 764,  Saddler  raised  a  summons  of  constitution  against 
M*Neil,  for  payment  of  the  random  sum  of  £10,000,  which  it 
was  stated  "  would  appear  to  be  due  to  the  pursuer  upon  a  just 
count  and  reckoning."  Appearance  was  made  for  the  defender, 
who  denied  ^he  libel,  and  stated,  ''  That  it  was  led  for  a  random 
sum  unsupported  by  eyidence."  The  pursuer  answered,  That 
there  were  already  adjudications  led  against  the  defender,  and 
that,  therefore,  in  order  to  put  the  pursuer  in  pari  casu  with 
them,  it  was  necessary  that  decree  should  be  pronounced,  re- 
serving all  defences  contra  executionem.  A  decree  was  accord- 
ingly obtained  under  this  reservation. 

A  summons  of  adjudication  was  then  raised  by  Saddler,  nar- 
rating the  decree  of  constitution,  and  the  reservation  which  it 
contained ;  and  in  this  action  he  obtained  a  decree  for  payment 
of  the  accumulated  sum  of  ^10,724. 

In  1780,  this  decree  was  produced  as  an  interest  for  the  heir 
of  Saddler,  in  the  ranking  of  M'Neil's  creditors.  A  remit  was 
then  made  to  an  accountant,  to  ascertain  the  precise  balance 
due  by  M'Neill.  The  accountant  reported  that  no  more  than 
£800,  lOs.  7i*5d.  currency  of  St.  Christopher's  was  due.  The 
other  adjudgers  on  McNeil's  estate  then  contended  that  the  ad- 
judication was  null  in  toto. 

Pleaded  for  the  Personal  Creditors. — The  decree  of  con- ^"^"J^^* 
stitution,  and,  of  consequence,  the  adjudication,  are  fundameu-  Cmditoes, 
tally  void,  as  having  been  obtained  without  any  proof  of  the 
debt.  Neither  will  the  reservation  which  it  contained,  of  all 
objections  contra  executionem^  support  it.  The  only  cases 
whA«  such  reservations  have  any  effect,  are  those  requiring 
dispatch,  where  the  pursuer  shows  proof  of  the  libel,  ex  facie^ 
legal  and  sufficient,  and  the  defender  states  defences  which 
cannot  be  instantly  verified. 

Supposing  it  had  been  competent  for  Mr.  Saddler  to  have 
adjudged,  he  mistook  the  proper  form.  As  his  claim  was 
illiquid  and  contingent,  in  place  of  adjudging  for  payment  on 
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i. 

M'Nbil'sCrk-  the  Act  of  1672,  he  ought  to  have  led  an  adjudication  in 

V.         security,  the  legal  of  which  never  expires. 

\  ATOm.         fpj^^  extravagant  pluris  petitio  would  of  itself  be  fetal  to  the 

i  ^^^^-       adjudication,  even  if  it  were  otherwise  unexceptionable.    It 

was  led  for  £10,724,  and  it  turns  out,  that  there  is  only 

£800,  10s.  7i*gd.  currency  due. 

In  adjudications  upon  the  Act  1672,  as  well  as  in  the  old 
apprisings,  the  debt,  for  which  the  lands  were  adjudged,  is,  in 
^  law,  held  to  be  a  price  commensurate  to  their  value,  for  which 

the  lands  are  sold  imder  reversion  ;  and,  as  it  does  not  follow, 
that  because  the  debtor  allows  them  to  be  adjudged,  and  sold 
i  for  a  particular  sum,  he  would  have  done  so,  if  the  sum  had  been 

[  less,  the  consequence  must  be,  that  an  adjudication  ought  to  be 

i  set  aside,  when  the  debt  turns  out  to  be  less  than  the  sum  ad- 

judged for.  Accordingly  in  practice,  a  pluris  petitio  is  always 
fatal  to  the  diligence,  as  a  proper  adjudication.  In  very  favour- 
able cases,  indeed,  such  as  where  partial  payments  have  been 
made  without  the  knowledge  of  the  creditor,  or  where  the  debt 
is  found  to  be  less  than  what  was  supposed,  in  consequence  of 
the  subsequent  decision  of  points  of  law,  it  is  sustained  as  a 
security  for  the  debt,  without  the  accumulations ;  but  this  is 
converting  it  into  a  right  of  a  qiute  different  nature,  and  may 
be  regarded  as  one  of  the  strongest  exertions  of  the  nobih 
ofidum  of  the  Court.  In  cases  like  the  present^  however, 
where  the  pluris  petitio  is  considerable,  and  where  there  is  no 
plea  of  favour  on  the  part  of  the  creditor,  the  adjudication  is 
always  reduced  in  toto. 

akqumkitpor      Pleaded  fob   the  Adjudgbb.  —  The  debt  for  which  the 

Adjudgbk. 

adjudication  was  led,  arose,  not  from  any  clear  document  by 
which  its  amount  could  be  instantly  verified,  but  from  a 
fraudulent  act  on  the  part  of  M*Neil,  which  made  it  im- 
practicable for  the  defender  to  give  his  attorney,  in  this  country, 
precise  information  respecting  the  extent  of  the  balance  due  to 
him,  or  to  transmit  any  voucher  for  instructing^  it.  And  as 
other  creditors  of  M'Neil  were  adjudging  the  fund  in  medio, 
the  year  and  day  must  necessarily  have  elapsed  before  more 
accurate  information  could  have  been  got  from  the  West  Indies. 
In  this  situation,  the  adjudging  for  a  random  sum,  reserving 
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all  defences  contra  executionem.  was  a  measure  justified  by  the  m^Nhl's  cr». 
necessity  of  the  case;    as  otherwise,  the  preference  given  to         r. 
adjudications  within  year  and  day,  would  often  amount  to  an      ^™' 
absolute  exclusion  of  just  creditors  residing  in  foreign  countries.       ^^^' 

The  adjudication  in  question  was  substantially  one  in  secu- 
rity ;  for,  as  it  proceeded  on  a  decree  of  constitution,  containing 
a  reservation  of  all  defences  contra  exectdionem^  it  appeared, 
ex  fddey  to  have  been  obtained  for  a  debt  not  yet  properly 
liquidated.  The  legal,  therefore,  could  never  expire,  it  being 
thus  admitted,  that  the  sum  which  the  debtor  was  to  pay,  in 
order  to  redeem  it,  was  to  be  the  subject  of  after  discussion. 

When  adjudications  were  substituted  in  place  of  apprisings, 
although  they  still  bore  the  form  of  sales  under  redemption,  they 
came  in  reality  to  be  considered  merely  as  securities  for  debt, 
and  hence  the  voiding  an  adjudication  in  totOy  on  account  of  a 
pluris  petitio,  became  as  unnecessary  as  it  was  rigorous.  If  led 
for  more  than  the  real  debt,  nothing  can  be  more  simple  than 
to  reduce  it,  quoad  excessum^  allowing  it  to  subsist  as  a  security 
for  what  is  justly  due.  Accordingly,  for  a  long  time  past,  the 
practice  has  been  merely  to  restrict  the  adjudication  to  that 
sum,  striking  off  penalties  and  accumulations. 

The  Lord  Ordinary  reported  the  cause,  on  informations. 

The  Court  unanimously  "Sustained  the  objections  to  Wil-J^^^i^^v 
liam  Saddler's  adjudication  ;  and  found,  that  in  virtue  thereof, 
James  Saddler  is  not  entitled  to  be  ranked  upon  the  subject  in 
question." 

Observed  on  the  Bench. — "  Where  grounds  of  debt  are  opinions. 
produced,  and  there  is  not  suflScient  time  to  discuss  defences  port  *^ 
stated  against  them,  decree  ought  to  be  pronounced,  reserving 
all  objections  contra  executionem.  But  here  the  adjudication 
proceeded  on  a  decree  pronounced,  without  any  evidence  of  the 
debt.  In  such  a  case,  the  pursuer  must  take  care  that  his  de- 
mand is  not  beyond  what  is  justly  due  ;  whereas,  here  the 
pluris  petitio  is  perhaps  the  greatest  that  has  ever  occurred  in 
this  Court.  Creditors  taking  decrees  for  random  sums,  with 
a  view  to  adjudge,  should  always  conclude  for  less  than  the  real 
amount  of  their  claim  ;  or,  if  they  wish  to  take  every  chance, 
they  should  separate  the  sum  clearly  due  to  them  from  that  for 
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M'NmL^sOaBr  which  they  have  only  a  doubtfiil  claim,  and  make  a  distinct 
conclusion  for  each/' 


DITO&S 
V. 

Saddlbe. 


1794. 


1.  In  the  case  of  Balfoub  v. 
WiLKiESON,  Nov.  3, 1738,  Lord 
Kilkerban  observes, — "  Though, 
stricto  jure^  an  adjudication  being 
once  opened  is  null  to  all  effect, 
and  no  room  left  for  the  arbitre- 
ment  of  the  Judge,  it  being  in  its 
nature  indivisible,  and  as  other 
legal  diligences,  either  formal,  or 
null  in  toto ;  yet  where  the  de- 
fect is  small,  and  proceeding  from 
an  innocent  mistake,  the  Lords 
have  by  a  long  practice  been  in 
use,  ex  equitatey  to  sustain  the 
adjudication  as  a  security,  espe- 
cially where  the  question  is  only 
with  the  debtor,  and  not  with 
competing  creditors.  And  accord- 
ingly, in  this  case,  where  the 
adjudication  was  led  for  more 
than  was  due,  and  the  question 
only  with  the  debtor,  in  respect  it 
was  led  by  an  assignee,  who  knew 
not  of  the  payments  made  to  his 
cedent,  the  adjudication  was  sus- 
tained as  a  security  for  the  princi- 
pal sum,  annualrents,  and  neces- 
sary expenses  at  the  date  of  the 
adjudication." — KilkerratCs  Deci- 
donsj  p.  2. 

2.  In  the  ranking  of  the  Cre- 
ditors OF  Easter  Fearn,  Nov. 
6,  1747,  an  adjudication  was  sus- 
tained, although  the  pluria  petitio 
was  of  the  grossest  kind.  Ross  of 
Balnagowan  founded  on  an  adjudi- 
cation, obtained  by  Ross  of  Anker- 
ville, against  Ross  of  Easter  Fearn. 


Ross  of  Calrossie  objected  to  the 
adjudication  as  null,  as  proceeding 
upon  a  decree  of  constitution,  for 
a  sum  much  beyond  what  was 
due,  and  that  not  obtained  through 
oversight  or  mistake,  but  pessima 
Jidey  on  the  part  of  Ankerville. 
The  sum  decerned  for  was  £9540, 
and  the  sum  due  was  £1284. 
The  adjudication  was  sustained  as 
a  security  for  the  sum  due. 

3.  Lord  Kilkerrak  observes, 
— "  Had  the  practice  of  the  Court 
in  former  cases  been  followed  in 
this,  the  objection  must  have  been 
sustained ;  for  hitherto,  the  Lords 
have  been  in  use  to  consider  ad- 
judications to  be  of  their  nature 
indivisible,  and  therefore ^^ricto^MW 
to  be  either  valid  or  null  in  toto; 
but  nevertheless,  in  respect  of  long 
practice,  to  sustain  them  ex  equi- 
tate  as  a  security  for  what  was 
truly  due,  especially  where  the 
question  was  only  between  the 
creditor  and  the  debtor,  but  rarely 
in  a  competition  of  creditors,  and 
only  where  the  effect  w*as  small, 
and  proceeded  from  some  inno- 
cent mistake.  But  wherever  the 
defect  appeared  to  proceed  from 
design,  the  Lords  have  been  in 
use,  in  a  competition  of  creditors, 
to  set  aside  the  diligence  in  toto; 
in  so  much,  that  where  an  adju- 
dication proceeded  upon  different 
debts  contained  in  one  accnmala- 
tion,  because  of  a  gross  error  of 
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pluris  petiUo  with  respect  to  one 
of  the  debts,  the  adjudication  was 
found  void  in  toto^  even  as  to 
that  debt,  against  which  there  lay 
no  exception. 

4.  "  But  in  this  case,  a  very 
different  reasoning  prevailed,  viz., 
That  although,  when  apprisings 
were  in  use,  wherein  there  was  a 
value  put  upon  the  lands  by  the 
messenger,  apprising  behoved 
either  to  subsist  or  to  fall  in  toto^ 
because  where  there  was  a  pluris 
petitio,  there  was  no  ascertaining, 
without  a  new  jury,  how  much,  or 
what  part  of  the  lands  apprised 
should  be  retained  by  the  appriser, 
to  satisfy  what  might  be  truly  due; 
and  therefore  it  was  necessary  that 
the  lands  should  be  of  new  appris- 
ed. Yet,  as  in  adjudications, 
there  is  no  value  put  upon  the 
lands,  but  great  estates  are  daily 
adjudged  for  trifling  sums,  there 
was  nothing  in  law,  or  the  nature 
of  the  thing,  why,  notwithstanding 
of  a  pluria  petitioy  the  adjudication 
should  not  subsist  for  what  is  truly 
due,  as  well  as  an  infeftment  of 
annualrent  granted,  for  two  debts 
would  subsist  for  the  one  debt  truly 
due,  although  it  should  afterwards 
appear  that  the  other  debt  had 
been  paid  before  the  annnalrent 
right  was  granted.  And,  upon  this 
reasoning,  the  adjudication  was  in 
this  case  sustained  as  a  security  for 
the  £1284  contained  in  the  fitted 
account,  though  hardly  can  a  case 
occur  where  less  can  be  said  to  ex- 
cuse the  pluris  petitio.** — KUker^ 
ran^a  Decisions^  p.  17. 

5.  In  the  .case  of  Bbown  v. 
GoBDON,  December  16,  1760,  an 
adjudication  was  objected  to  on 


the  ground  that  the  creditor  had 
adjudged  for  £463  Scots  more 
than  was  due.  The  personal  cre- 
ditors PLEADED — ^Although  adju- 
dications have  Sometimes  been  sus- 
tained as  securities  for  the  sums 
justly  due,  notwithstanding  a  plu* 
ris  petitioy  this  has  only  been  done 
where  the  question  has  occurred 
between  the  cxeditor  and  the  debtor 
himself,  on  the  ground  that  he 
ought  to  have  appeared  and  ob- 
jected to  the  adjudication.  An  ad- 
judication has  also  been  sustained 
as  a  security,  where  the  pluris  pe- 
titio  was  innocent  and  excusable, 
and  where  also  the  effect  would  be 
to  give  the  other  creditors  a  prefer- 
ence, and  to  cut  the  adjudger  en- 
tirely out  of  his  payment.  The 
present  case,  however,  is  different. 
There  is  no  excuse  for  the  pluris 
petitioy  as  it  consists  almost  entirely 
in  omitting  to  give  credit  for  the 
contents  of  those  receipts  granted 
by  the  adjudger  for  money  paid  to 
himself.  The  objection,  too,  is  in- 
sisted upon,  not  by  the  debtor  him- 
self, but  by  his  creditors,  and  not 
with  a  view  to  deprive  the  adjud- 
ger entirely  of  his  debt,  but  to  pre- 
vent him  excluding  them,  as  the 
only  effect  of  annulling  the  adju- 
dication would  be  to  bring  in  the 
personal  creditors  pari  passu  with 
the  adjudger.  The  Lords  reduced 
the  decree  of  adjudication  in  toto. 

6.  In  the  case  of  Macwhinnie 
V.  Burton,  February  4,  1796,  a 
pluris  petitio  proceeding  from  cul- 
pable negligence  was  found  to  void 
an  adjudication  m  toto.  It  appear- 
ed that  the  creditor  adjudging  had 
adjudged  for  a  debt  of  £342,  with*- 
out  deducting   the  partial   pay- 
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ments,  amounting  to  £100,  which 
he  had  previoasly  received.  The 
Lord  Ordinary  pronounced  the 
following  interlocutor : — "  In  re- 
spect the  said  Alexander  Burton 
has  not  made  it  appear  that  the 
pluris  petUio  in  his  adjudication 
was  owing  to  an  innocent  mistake, 
therefore  sustain  the  said  objection 
as  sufficient  to  reduce  his  adjudi- 
cation in  totOf  leaving  him  to  rank 
as  a  personal  creditor  for  what 
may  be  found  due  to  him."  On 
advising  a  reclaiming  petition  for 
the  adjudger,  the  Court  adhered. 
LoBD  Justice-  Clerk  Bbax- 
FIELD  observed, — "  This  is  no 
question  with  the  common  debtor, 
for  the  ftmds  are  short  of  the  debts. 
In  a  question  with  the  common 
debtor,  I  would  go  a  great  length 
to  sustain,  if  nothing  iniquitous  in 
the  case.  In  questions  with  coad- 
judgers  a  different  rule  is  fol- 
lowed. The  errors  here  are  too 
great."  Lobd  Eskgrove  ob- 
served,— "  Adjudication  is  a  step 
of  diligence.  It  must  be  regular 
when  it  competes  with  others. 
There  are  various  articles  of  error 
here." — ^MS.  Notes,  Baron  Humia 
Session  Papers. 

7.  Lord  President  Camp- 
bell observed, — "  This  is  like  the 
case  of  Mossman,  and  to  be  found 
null.  At  the  same  time  I  think 
that  there  may  be  cases  where  it 
would  be  proper  only  to  annul  in 
part,  but  where  gross  as  here,  I 
would  annul  in  foto.  For,  although 
an  adjudication  is  more  of  the  na* 
ture  of  a  pignus  prcetorium  now 
than  formerly,  still  it  may  be  con- 
verted into  a  right  of  property,  so 
that  strictness  and  attention  are 


requisite.'^ — MS.  Notes,  Baron 
Hurn^s  Session  Papers,  On  his 
own  copy  of  the  Papers,  the  Lord 
President  has  written, — "  Adjudi- 
cation. Pluris  petitio,  A  general 
adjudication  is  no  doubt  more  of 
the  nature  of  a  pignus  prcBtorium 
than  a  sale ;  but  a  decree  of  decla- 
rator of  expiry,  though  in  absence, 
may  convert  it  into  a  property, 
and  therefore  it  must  not  be  laid 
down  as  a  general  rule  that  no 
pluris  petitio  ought  to  annul  an 
adjudication.  The  conduct  of  the 
pursuer  and  his  agent  in  this  case 
was  very  slovenly,  and  even  culpa- 
ble."—MS.  Notes,  Sir  Bay  Camp- 
belts  Session  Papers, 

8.  "  Where  the  creditor  has  ad- 
judged for  payment  in  a  case  where 
he  ought  to  have  adjudged  only  in 
security,  his  adjudication  will  not 
be  available.  Thus  if  the  debt  be 
alleged  as  future  or  contingent,  he 
cannot  adjudge  for  payment.    If) 
however,  the  constitution  has  been 
laid  for  a  sum,  for  which,  though 
it  cannot  be  instantly  proved,  the 
creditor  takes  decree,  reserving  all 
objections  contra  executionentj  the 
adjudication  will  be  good,  provided 
in  the  ranking  the  debt  can  be 
supported  to  Aat  extent." — BeVt 
Com.y  vol.  i.  p.  744.  "  If  the  accu- 
mulated sum  include  more  than  is 
justly  due,  the  diligence  is  objec- 
tionable, on  the  ground  otAphffis 
petitio.    But  the  decisions  of  the 
Court  have  not  been  uniform  re- 
specting the  effect  to  be  given  to  a 
pluris  petitio.   Lord  Kilkerran,  in 
reporting  the  case  of  the  creditors 
of  Easter  Fearn,  gives  a  history 
of  the  opinions  of  the  Court  on 
the    subject,    graduaUy   relaxing 
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from  the  rigid  notions  applicable 
to  apprisings,  and  admitting  adju- 
dications containing  pluris  petUio 
as  securities,  unless  where  the 
pluris  petitio  was  gross  and  fraudu- 
lent. The  Court  went  further 
even  than  this,  and  found  an  ad- 
judication containing  a  pluris  pe- 
tiiio  ^  plainly  malajidey  good  as  a 
security.'    The  doctrine  seems  at 


last  to  have  settled  at  this  point, 
that  in  cases  of  material  pluris  pe- 
titioy  or  culpable  neglect,  the  adju- 
dication is  annulled,  but  where  it 
is  slighter,  the  only  effect  is  to  re- 
duce the  adjudication  to  a  security 
for  principal  and  interest,  without 
expenses  or  penalties."  —  BeWs 
Com,y  vol.  i.  p.  74j5. 
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SECTION   VII. 

ADJUDICATION  CONTRA  HJIREDITATEM  JACENTEE 


An  Adjudicdtion  may  be  redeemed  bg  an  Heir  served  who  has 
previously  renounced. 

STEWART  V.  LINDSAY. 

Dec.  7, 1809.  Stewart  was  possessed  of  certain  subjects  in  the  town  of 
Nabkativb.  Dunkeld.  On  his  death,  a  summons  of  constitution  was  raised 
by  one  of  his  creditors  against  his  son,  who  gave  in  a  renuncia- 
tion to  be  heir  to  his  father.  The  creditor  then  obtained  a  de- 
cree cognitionis  causa^  and  thereafter  led  an  adjudication  coftdra 
hcereditdtem  jdcentem.  A  charter  of  adjudication  was  obtained 
from  the  superior,  and  the  subjects  were  afterwards  sold  to  the 
defender. 

James  Stewart,  the  grandson  of  the  original  debtor,  vas 
served  heir  to  his  grandfather,  and  brought  an  action  against 
the  defender  for  exhibition  of  his  titles,  and  concluding  to 
have  it  declared,  that  the  subjects  were  redeemed,  and  the 
debt  extinguished  by  intromissions.  The  defender  pleaded,  that 
an  adjudication  proceeding  upon  a  renunciation  to  enter  heir, 
was  not  subject  to  redemption. 

Argument  poe  Pleaded  FOR  THE  PuRSUBR. — The  tendency  of  the  law  has 
for  a  long  time  been  to  restrict  adjudications  to  a  security  for 
the  debt  adjudged  for.  It  is  now  established,  that  by  the  ex- 
piry of  the  legal,  the  property  is  not  ipso  jure  transferred. 
There  is  no  ground  for  pushing  the  effect  of  an  adjudication 
contra  hcBreditatem  jacentem^  further  than  that  of  other  adjudi- 
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cations.  They  ought  rather  to  be  less  &voured,  as  being  led  Stkwart 
against  heirs  who  have  little  opportunity  of  forming  a  correct  liudsay. 
idea  of  the  value  of  the  subjects,  compared  with  the  burdens  TiooT 
that  affect  them. 

The  terms  of  a  decree  of  adjudication  contra  hcBreditatem  ja- 
centemy  are  similar  to  those  of  a  decree  in  an  ordinary  adjudi- 
cation. The  adjudger  is  found  by  the  decree  to  have  right  to 
the  lands  during  the  not  redemption  thereof.  The  doctrine  laid 
down  by  Mr.  Erskine  reduces  the  plea  of  the  defender  to  a  mere 
point  of  form,  namely,  whether  the  heir  renouncing  shall  be  al- 
lowed to  redeem  in  the  present  process,  or  by  the  circuitous 
method  of  adjudication  upon  a  trust-bond.  This  mode  of  opera- 
tion can  have  no  effect  but  to  create  trouble  and  expense.  The 
practice  of  the  Court  gives  little  countenance  to  pleas,  the 
effect  of  which  is  to  force  a  party  to  do  per  ambages  what  might 
be  done  directly. 

At  any  rate,  although  an  heir  who  had  renounced  were  pre- 
cluded from  redeeming,  it  has  been  found  that  the  next  heir 
serving  is  not  thereby  precluded.  Crawford  v.  Auchinleck, 
January  17,  1666.     This  is  the  case  of  the  pursuer. 

Pleaded  for  the  Defender. — There  exists  an  important  abocmemt  fob 
distinction  between  ordinary  adjudications  and  adjudications^"™^*** 
contra  hcBreditcUem  jacmtem.  When  an  apparent  heir  of  a  de- 
ceased debtor,  on  being  sued  by  a  creditor,  disclaims  the  repre- 
sentation, renounces  the  succession,  and  suffers  decree  to  pass 
cognitionis  causa,  he  thereby  declares  that  he  will  have  nothing 
to  do  with  the  lands,  or  the  redemption  of  them,  but  gives  up 
or  renounces  all  interest  in  them  to  the  creditor.  Having  thus 
renounced  the  succession  of  his  predecessor,  there  is  no  longer 
any  occasion  or  termini  habiles  for  a  declarator  of  expiry  of  the 
legal  against  hinx.  He  has  in  fact  declared,  that  such  a  declara- 
tor shall  not  be  necessary  against  him. 

A  declarator  of  expiry  of  the  legal  against  one  who  has  re- 
nounced to  be  heir  would  be  absurd,  because,  to  make  such  a 
procedure  rational  and  consistent,  it  must  imply  that  the  per- 
son called  as  defender  had  not  renounced  to  be  heir,  contrary 
to  the  undoubted  fact  ascertained  upon  record,  that  he  had  re- 
nounced to  be  heir.     The  bringing  of  a  declarator  of  expiry  of 
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stkwart     the  legal  against  him,  would  further  suppose  that  he  was  entitled 

Lindsay,     to  redeem  the  adjudication,  and  take  possession  of  the  estate, 

Tm^      when  by  law  he  could  have  no  such  title,  after  he  had  in  due 

form  renounced  the  succession  in  favour  of  the  creditor  at  whose 

instance  he  was  charged. 

If  it  is  the  privilege  of  an  heir  not  renouncing,  that  the  right 
of  redemption  should  not  be  cut  off  without  a  decree  of  declar- 
ator, the  heir  renouncing  has  rejected  this  privilege,  like  every 
other  right  derived  from  the  ancestor.  If  the  pursuer's  feiher 
had  been  called  in  an  action  of  declarator  when  the  legal  ex- 
pired, above  twenty  years  ago,  it  would  have  been  entirely  use- 
less, because,  having  renounced,  he  could  have  proponed  nothing, 
i^pd  oSd£li?f,  ^^^^  Glbnlbb,  Ordinary,  "  Repelled  the  plea  which  the  de- 
Feb.  29, 1809.'  fender  has  stated  on  the  ground  of  the  adjudication  proceeding 
on  the  pursuer's  fisrilier^s  renunciation  to  be  heir :  Finds,  that 
the  circumstances  alleged  by  the  defender  are  not  relevant  to 
make  the  expiry  of  the  legal  operate  in  this  case,  without  a  de- 
claration thereof;  and  on  the  whole  matter.  Ordains  the  defender 
to  give  in  a  state  of  the  debt  due  under  the  adjudication,  and 
of  his  and  his  author's  intromissions  with  the  subjects,  and  dis- 
bursements tiiereon." 

D^risbo  ^^®  Court  unanimously  adhered  to  the  Lord  Ordinaiys  id- 
terlocutor,  **  In  so  far  as  it  repelled  the  plea  of  the  defender 
stated  on  the  ground  of  the  adjudication  proceeding  on  a  re- 
nunciation to  enter  heir,  but  remitted  to  the  Lord  Ordinary  to 
receive  a  condescendence  from  the  pursuer  of  the  value  of  the 
subject  in  dispute,  at  the  date  of  the  adjudication,  and  of  the 
debts  affecting  the  same,  and  to  proceed  accordingly." 
MS.  Notes,  On  the  Session  Papers  in  the  cause,  Lobd  Msadowbakk, 

bank's  Session  souior,  has  Written, — **  Adjudication  contra  hcBreditat^m  jacm- 
^•^"'  tern,  subject  to  redemption,  like  any  other  adjudication/' 


1.  ^'  The  charge  to  enter  heir  is  two  kinds,  a  general  charge,  and  a 
founded  upon  the  Act  of  Parlia-  special  charge.  ThegenenlcbaTp 
ment  1540,  cap.  106,  and  it  is  of    to  enter  heir  proceedeth  thus:— 
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Tho  creditor^  npon  supplication, 
without  citation,  obtaineth  from 
the  Lords,  of  course,  letters  pass- 
ing under  the  Signet,  to  charge 
the  party  complained  upon  to  enter 
heir  to  the  complainer^s  defunct 
debtor,  within  forty  days  after  the 
execution  of  the  charge,  with  cer- 
tification, if  he  enter  not,  such 
process  will  be  granted  against 
him  as  if  he  were  actually  entered 
heir.  The  reason  of  this  charge 
with  us  is,  because  heirs  are  not 
liable  ptisdvif  if  they  enter  not, 
nor  immiz  themselves  in  the  heri- 
tage ;  and  therefore,  that  the  cre- 
ditor may  not  lie  out  beyond  the 
year  and  day  granted  to  heirs  to 
deliberate,  the  law  hath  introduced 
this  remedy,  that  the  creditor  may 
charge  the  debtor*s  apparent  heir 
to  enter,  whereupon  he  hath  per- 
sonal action  against  him,  if  he  re- 
nounce not,  and  thereupon  may 
reach  not  only  his  heritage,  but  his 
own  proper  goods  belonging  to 
him  cUiunde;  and  if  he  renounce, 
be  hath  action  contra  hcBredUatem 
jaceniemT—Stairj  3,  5,  22. 

2.  "A  special  charge  to  enter 
heir  differeth  from  the  general 
charge  in  this,  that  the  general 
charge  is  in  lieu  of  the  general 
service,  for  thereby  the  creditor 
reacheth  the  person  of  the  appa- 
rent heir  of  his  debtor,  and  his 
estate  or  goods  established  in  his 
person,  unless  he  renounce.  And 
so  the  general  charge  is  the  ground 
of  a  process  and  decreet  for  pay- 
ment, but  thereby  the  creditor 
cannot  reach  the  lands  and  an- 
niudrents,  which  are  not  as  yet 
established  in  the  person  of  the 
apparent  heir,  he  not  being  spe- 


cially served  thereunto,  or  infeft 
therein;  and  therefore,  that  the 
creditor  may  reach  these,  he  must 
use  a  special  charge,  which  snp- 
plieth  the  special  service  and  entry. 
3.  "  This  special  charge,  though 
it  proceedeth  upon  supplication 
without  citation,  yet  it  must  be 
upon  production  of  a  decreet  at 
the  creditor's  instance,  not  cogni- 
tionU  causey  but  for  performance. 
And  it  is  competent  in  two  cases ; 
first,  upon  the  proper  debt  of  the 
party  to  be  charged,  for  if  the 
debtor  be  unentered  to  some  of 
his  predecessors,  and  so  their  rights 
not  established  in  his  person,  in 
that  case  the  creditor  must 
charge  his  own  debtor  speciaUy  to 
enter  heir  in  the  rights  competent 
to  him  by  that  predecessor,  with 
certification,  if  he  enter  not,  the 
creditor  shall  have  such  process 
and  execution  against  that  land 
and  heritage  to  which  he  might 
enter,  as  if  he  were  actually  entered 
therein,  whereupon  apprising  doth 
proceed.  In  this  case,  there  is  no 
necessity  of  an  antecedent  general 
charge,  which  only  is  used  to  the 
effect  that  the  debt  may  be  esta- 
blished against  die  person  of  the 
debtor's  apparent  heir  passivi^  by 
a  decreet  upon  the  general  charge. 
The  other  case  is,  when  the  debt 
is  not  the  proper  debt  of  the  party 
charged,  but  of  some  predecessor 
to  whom  he  may  be  heir,  in  which 
case  the  debt  must  first  be  esta- 
blished against  him  passiviy  and 
then  foUoweth  the  special  charge. 
In  this  case,  the  special  charge 
cannot  be  till  after  year  and  day, 
because  it  presupposeth  not  only 
the  summons,  but  also  the  sentence 
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upon  the  general  charge^  which 
both  must  be  after  year  and  day. 
The  remedy  against  both  charges  to 
be  heir,  is  a  renunciation  to  be  heir, 
whereby  the  renouncer^s  person 
and  his  proper  estate  will  not  be 
liable  for  his  predecessor's  debts, 
but  only  his  predecessor's  heri- 
tage."—5totr,  3,  5,  23,  24. 

4.  '^  Adjudication  npon  the  ap* 
])arent  heir's  renouncing  to  be 
heir,  proceedeth  upon  these  ways. 
}f  he  be  pursued  as  lawfully 
charged  to  enter  heir,  for  satis- 
fying of  his  predecessor's  debt  or 
obligement,  he  may  renounce  to 
be  heir,  if  he  have  not  meddled, 
either  in  the  process  against  hhn, 
as  charged  to  enter  heir  in  the 
first  instance,  or  some  time  there- 
after, by  suspension  or  reduction. 
If  he  renounce  in  the  first  instance, 
when  the  debt  is  not  yet  instructed 
and  established,  as  when  it  pro- 
ceeds not  upon  a  clear  bond  or 
writ,  but  abides  probation  by  wit- 
nesses, or  otherwise,  then  before 
the  process  of  adjudication,  there 
must  be  a  process  and  sentence 
against  the  heir  renouncing,  foffni- 
tianis  eausa^  for  establishing  and 
proving  the  debt;  in  which,  be* 
cause  there  is  a  necessity  in  all 
processes  to  have  a  defender,  the 
apparent  heir  renouncing  is  only 
called  to  supply  that  place,  cogni- 
tionis  catutOy  but  without  any  effect 
against  him,  but  only  contra  hare^ 
ditutem  jacentem. 

5.  "But  if  the  apparent  heir 
renounce  in  the  second  instance, 
after  decreet  obtained  against  him, 
or,  in  the  first  instance,  when  the 
ground  and  title  of  the  pursuit  in- 
structs the  debt,  then  there  needs 


no  other  decreet  eogniilonis  eavM, 
but  the  pursuer  protesting  for  ad- 
judication, the  same  will  be  ad- 
mitted summarily.     Adjudication 
itself  is  a  most  simple  and  sum- 
mary process,  whereby  the  heir 
renouncing,  and  the  debt  bong 
established,  as  said  is,  the  whole 
heritage    renounced,    or   benefit 
whereto  the  heir  might  succeed,  is 
adjudged  by  the  Lc^s  to  the  pur- 
suer for  satisfaction  of  the  defunct's 
obligement,  wherein  the  lieir  re- 
nouncing, is  again  called  to  sus- 
tain the  part  of  a  dander,  which 
is  only  for  form'^s  sake,  for  he  can 
propone  nothing.^ — Stoir,3, 2, 46. 

6.  "  Lands  may  be  apprised 
not  only  by  the  original  creditor, 
but  by  any  person  who  shall,  either 
as  assignee,  or  as  heir  to  him,  hare 
the  right  to  the  debt  established  in 
himsdf;  and,  on  the  other  hand, 
whoever  stands  in  the  right  of  a 
debt,  may  lead  an  apprising  ot  his 
debtor's  lands,  not  only  in  the 
debtor's  lifetime,  but  after  his  de- 
cease. For  the  better  understand- 
ing this  head  of  bur  law,  the  doc- 
trine of  succession  must  be  anti- 
cipated, so  far  as  to  explain  the  ge- 
neral propertiesof  a  service  orentiy 
as  heir,  and  of  charges  given  to  the 
heir  to  enter."— J?r«*ine,  2, 12,  H. 

7.  "  Services  are  intended  to 
give  to  the  heir  an  active  title,  i»r 
a  proper  right  to  tlie  heritable  es- 
tate belonging  to  his  ancestcur.  A 
general  service  establishes  in  him 
who  enters  heir,  the  right  of  such 
part  of  the  heritage  of  the  deceas- 
ed, as  either  requires  no  seian,  or 
in  which  the  deceased  was  not  ac- 
tually seised ;  and  a  special  service 
carries  the  right  of  those  heritable 
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subjects  in  which  the  ancestor  died 
vest  and  seized.  Though  the  two 
before  mentioned  Statutes,  autho- 
rizing the  apprising  of  lands  after 
die  debtor  s  death,  upon  a  charge 
used  against  the  heir  to  enter,  do 
not  distinguish  between  a  general 
and  a  special  charge  to  enter,  our 
uniform  practice  has  been  careful 
not  to  confound  the  one  with  the 
other.  A  special  charge  fully  sup- 
plies the  want  of  a  service;  it 
states  the  heir^  fictione  jurisy  in  the 
right  of  the  subjects  to  which  he 
is  charged  to  enter,  and  conse- 
quently makes  those  subjects  liable 
to  the  same  execution  at  the  suit 
of  the  creditor,  as  if  the  heir  had 
entered  to  them,  and  been  infeft 
upon  his  service.  A  general  charge 
is,  on  the  other  hand,  intended 
barely  for  fixing  the  representation 
of  the  heir,  or  subjecting  him  to 
that  debt  which  was  formerly  due 
by  the  ancestor;  but  it  does  not 
establish  in  him  the  right  of  such 
heritable  subjects  as  are  carried  by 
a  general  seryice,  so  as  they  may 
be  aifected  by  the  creditor'^s  dili- 
gence."—^«im€,  2,  12,  12. 

8.  "  When,  therefore,  the  debt 
is  due  by  the  ancestor,  it  imports 
the  creditor  to  know,  in  the  first 
place,  whether  the  heir  is  to  repre- 
sent his  ancestor,  and  so  subject 
himself  to  the  debt ;  for  which  pur- 
pose he  must  give  him  a  general 
charge  to  enter  to  his  ancestor  the 
debtor.  If  the  heir  fail  to  give 
obedience  to  the  charge  within  the 
time  specified  in  the  letters,  the 
creditor  may  bring  an  action  of 
constitution  against  him ;  in  which, 
if  the  heir  do  not  renounce  the 
succession,  decree  passes  of  course. 


subjecting  him  to  the  debt,  as  law- 
fully charged  to  enter  heir  to  his 
ancestor,  which  constitutes  the 
debt  against  him  pcusivi.  It  still 
remains  that  the  heritable  rights 
belonging  to  his  ancestor  be  vested 
in  him,  so  as  they  may  be  subject^ 
ed  to  the  creditor's  diligence.  For 
this  puipose,  if  they  are  rights  in 
which  the  ancestor  died  infeft,  the 
heir  must  be  cliarged  to  enter  in 
special  to  them;  and  if  the  de- 
ceased's right  was  personal,  not 
perfected  by  seisin,  and  therefore 
to  be  carried  by  a  general  service, 
then  what  our  lawyers  distinguish 
by  the  name  of  a  general-special 
charge,  must  be  given  to  the  heir. 
This  kind  of  charge  has  the  name 
of  specialy  not  only  because  it  is 
directed  against  subjects  specially 
contained  in  the  letters  of  charge, 
but  because  it  hath  the  vesting 
efiect  of  a  proper  special  charge ; 
and  it  is  called  general^  because 
it  relates  to  such  subjects  alone  as 
a  general  service  can  cany.  As 
this  charge,  whether  special  or  ge- 
neral-special, is  made  equivalent 
to  the  heir's  actual  entry,  by  the 
Statute  1540,  an  apprising  led  by 
the  creditor,  after  the  days  of  the 
charge  are  expired,  efiectually  car^ 
ries  to  him  the  subjects  to  which 
the  heir  was  charged  to  enter.'^— 
Erskinej  2,  12,  13. 

9.  "  Where  the  apparent  heir, 
and  not  the  ancestor,  is  the  debtor, 
there  is  no  occasion  for  giving  him 
a  cliarge  to  enter  in  general.  It  * 
imports  nothing  to  the  creditor, 
whether  the  debtor  shall,  or  shall 
not,  subject  himself  to  the  debts  of 
the  ancestor.  His  only  concern 
is,  that  titles  be  completed  by  the 
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debtor  to  the  heritable  subjects 
which  belonged  to  his  ancestor.  In 
order  to  this,  letters  must  be  raised 
and  executed  at  his  suit,  against 
the  heir,  either  of  special  or  of  ge- 
neral-special charge,  according  to 
the  different  natures  of  the  sub- 
jects to  be  affected  by  the  creditor 
in  the  manner  now  explained. 
After  the  elapsing  of  the  days  of 
this  charge,  the  subjects  contained 
in  it  are  as  effectually  carried  to 
the  creditor  by  his  decree  of  ap- 
prising, in  consequence  of  the  Sta- 
tute 1621,  as  if  the  heir  had  actu- 
ally entered  to  them." — Erskine^ 
2,  12, 14. 

10.  ^^  The  general  and  special 
adjudications  were  substituted  by 
the  Act  1672,  in  the  place  of  ap- 
prisings ;  but  there  are  two  other 
kinds  of  adjudication,  which  were 
received  in  our  old  law  at  the  same 
time  with  apprisings,  viz.,  adjudi- 
cations on  a  decree  cognitionis 
causaj  otherwise  called  contra  has- 
reditatem  jacentemy  and  adjudica- 
tions in  implement.  As  to  the 
first,  the  method  prescribed  by 
1540,  c.  106,  to  creditors,  for  at- 
taching the  heritage  of  their  de- 
ceased debtors,  by  charging  the 
apparent  heir  to  enter  to  his  an- 
cestor, first  in  general,  and  then 
in  special,  and  upon  his  failure  to 
apprise  the  lands,  has  been  ex- 
plained above.  But  where  the 
debtor^s  apparent  heir,  after  being 
charged  in  general,  renounces  all 
benefit  which  might  accrue  to  him 
by  the  succession,  he  cannot  with 
propriety  be  charged  to  enter  heir 
in  special  to  an  estate  which  he  has 
already  renounced ;  nor  did  the 
Act  1540  make  any  provision  how 


the  right  of  the  lands  belonging 
to  the  deceased  debtor  might  in 
that  case  be  carried  to  the  cre- 
ditor. 

11.  "  This  defect  was  supplied 
by  the  following  expedient,  which 
being  introduced  by  necessity,  was 
approved  of  by  our  Judges  with- 
out a  Statute.    Though  the  heir 
renouncing  could  not  be  subjected 
to  the  payment  of  his  ancestor's 
debts,  the  creditor  was  allowed  to 
summon  him  for  form's  sake,  in  a 
suit  for  proving  the  debt  due  by 
the  deceased,  in  consequence  of 
which  a  decree  was  recovered,  not 
against  the  defender,  who  was  ab- 
solved fromthe  suit  in  respectof  his 
renunciation,  but  against  the  hare- 
ditas  jacena  of  the  deceased,  which 
was  thereby  subjected  to  the  cre- 
ditor's diligence.     This  decree  got 
the  name  of  eognitionis  eausa^  be- 
cause it  was  intended  for  the  sin- 
gle purpose  of  declaring  or  cog- 
noscing the  extent  of  the  debt  due 
by  the  deceased,  that  adjudication 
might  proceed  upon  it  against  the 
lands. 

12.  "  By  the  old  practice,  the 
creditor,  where  the  debt  was  liquid, 
protested  for  adjudication  in  the 
process  of  cognition ;  and  a  decree 
of  adjudication  was  granted  sum- 
marily in  consequence  of  the  pro- 
testation, but  now  adjudication 
cannot  pass  without  a  previous 
summons  for  that  porpose.  The 
creditor,  however,  sometimes  in- 
serts a  conclusion  of  adjudication 
in  his  summons  of  constitution  fol- 
lowing upon  the  general  charge, 
in  case  the  heir  shall  in  that  pro- 
cess renounce  the  succession ;  and 
a  decree  of  adjudication  proceed- 
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ing  on  that  alternative  in  the  sum- 
monsy  is  effectual  to  the  creditor. 
This  diligence,  grounded  on  the 
renunciation  of  the  heir,  was  styled, 
not  an  apprising,  which,  was  an 
appellation  proper  to  the  decrees 
pronounced  by  messengers  on  the 
appreciation  of  an  inquest,  but  an 
adjudication,  because  it  was  a  sen- 
tence of  the  Court  of  Session,  or 
other  Judge  Ordinary,  adjudging 
the  haeredikis  jaeens  of  the  debtor 
deceased,  to  the  creditor  pursuer." 
—Eraimey  2,  12,  47. 

13.  It  is  now  no  longer  compe- 
tent to  use  letters  of  general  charge 
or  special  charge,  or  general-spe- 
cial charge.  In  an  action  of  con- 
stitution of  an  ancestor's  debt  or 
obligation  against  his  unentered 
heir,  the  citation  on  and  execution 
of  the  summons  in  the  action  is 
held  to  imply  and  be  equivalent  to 
a  general  charge,  the  inducias  of 
wliich  expire  with  the  induciss  of 
the  summons,  and  the  like  certifi- 
cation is  inferred  as  in  a  general 
charge.  It  is  thereafter  competent 
to  adopt  under  such  summons  the 
same  procedure,  in  all  respects,  and 
to  pronounce  the  same  decree, 
which  would  have  been  competent 
bad  the  summons  been  preceded 
by  letters  of  general  charge  duly 
executed  against  the  heir  accord- 
ing to  the  former  practice. —  Ftc^, 
10  and  11,  cap.  48. 

14.  In  an  action  of  adjudication 
against  an  unentered  heir  follow- 
ing on  such  decree  of  constitu- 
tion, or  in  an  action  of  adjudica- 
tion against  an  unentered  heir 
founded  on  his  own  debt  or  obli- 
gation, the  execution  of  the  sum- 
mons of  adjudication  is  held  to 


imply,  and  be  equivalent  to  a  special 
charge  or  general-special  charge,  as 
the  circumstances  of  the  case  may 
require,  and  the  decree  pronounced 
is  held  to  be  as  valid  as  if  the  sum- 
mons had  been  preceded  by  letters 
of  special  charge  or  general-special 
charge  duly  executed  against  the 
heir,  according  to  the  former  prac- 
tice. In  an  action  of  constitution  and 
adjudication  combined  in  the  same 
summons  against  an  unentered 
heir,  the  same  decree  may  be  pro- 
nounced, which  would  have  been 
competent  had  the  summons  been 
preceded  by  letters  of  general 
charge ;  and  in  such  action,  it  is 
competent  to  pronounce  decree  of 
constitution  and  adjudication  in 
the  same  interlocutor,  and  to  ex- 
tract both  in  the  same  extract. — 
Vict^  10  and  11,  cap.  48. 

15.  With  regard  to  the  power 
of  an  heir  who  has  renounced 
to  serve  afterwards  and  redeem 
an  adjudication.  Lord  Stair 
observes, — "  Craig  observeth,  that 
it  was  doubtful  in  his  time,  whether 
there  was  a  legal  reversion  com- 
petent to  any  renouncing,  and 
afterward  returning  to  redeem 
adjudications  as  apprisings,  where- 
in he  favoureth  the  affirmative. 
But  the  said  Statute  1621,  c.  7, 
determineth  the  case,  and  granted 
a  legal  reversion  in  favour  of  those 
who  have  posterior  adjudications, 
within  the  space  of  seven  years 
from  the  date  of  the  decreet  of 
adjudication,  or  ten  years  since* 
the  Act  1661,  betwixt  debtor  and 
creditor,  which  is  also  competent 
to  any  renouncing  in  their  min- 
ority, and  being  restored  against 
the  said  renunciation,  but  it  is  not 


312 


TRANSMISSION  OF  LAND. 


competent  to  any  other  heir  re- 
nouncing. Yet,  if  the  heir,  though 
major,  find  that  he  hath  prejudged 
himself,  by  renouncing  a  profit- 
able heritage,  he  may  grant  a 
bond,  and  thereupon  cause,  within 
the  legal,  adjudge  and  redeem 
the  former  adjudications,  which, 
though  to  his  own  behoof,  will  be 
effectual,  there  being  so  much 
equity  and  favour  upon  his  part, 
being  willing  to  satisfy  the  whole 
debts."— /Stoir,  3,  2,  60. 

16.  In  the  case  of  Macaulat  t. 
CousTOUN  and  Guill,  January 
27, 1680,  reported  by  Lord  Stair,  a 
son  as  representing  his  father  being 
sued  for  payment  of  his  fathei^s 
debt,  as  charged  to  enter  heir  to 
him,  he  renounced  to  be  heir,  and 
was  assoilzied.  The  creditor  then 
obtained  adjudication,  contra  hcere- 
ditatem  jacentem.  The  son  there- 
after entered  heir  to  his  father, 
and  assigned  his  right  to  a  third 
party,  and  they  jointly  pursued  a 
reduction  of  the  adjudication,  and 
offered  to  satisfy  the  debt.  The 
creditor  pleaded,  that  the  son  hav- 
ing once  renounced  to  be  heir, 
had  no  recourse  against  that  party 
to  whom  he  had  renounced,  nor 
any  reversion  of  his  adjudication, 
which  was  competent  to'  other 
creditors  adjudging,  but  not  to 
the  heirs  assigning.  The  Lords 
found,  that  the  heir  having  re- 
nounced or  assigned,  he  had  no 
reversion  or  recourse  to  satisfy  the 
adjudication." — Stair*s  Decisionsy 
vol.  ii.  p.  749. 

17.  The  case  of  Macaulat  is 
referred  to  by  Mr.  Erskine,  in 
support  of  the  view,  that  heirs  re- 
nouncing are  not  entitled  to  re- 


deem.   He  adds,  howerer,  ^^  Yet 
custom  hath   established  aa  in- 
direct method,  by  which  majon 
also  may  redeem  after  rennncia- 
tion,  viz.,   by  granting   a  tnist 
bond  for  a  sum  amounting  to  the 
full  value  of  the  ancestoi^s  estate, 
upon  which  the  trustee  charges 
the  heir  who  grants  it,  to  enter  in 
special,  and  afterwards  adjudges 
in  common  form.     The  convey- 
ance of  this  adjudication  in  favonr 
of  the  heir,  entitles  him  not  only 
to  redeem  prior  adjudication,  bat 
also  to  set  them  aside  upon  nulU- 
ties,  or  to  prove  that  they  had 
been    satisfied    by  intromisnons. 
But  the  using  of  such  conveyance 
subjects  the  heir  to  a  passive  title.'' 
—Erakinej  2,  12,  49. 

18.  The  question  has  been 
sometimes  raised,  Whether  an 
heir  can  renounce,  who  is  charged 
to  enter  in  special  at  the  instance 
of  his  own  creditor?  Professor 
Bell  observes,  "  In  the  case  of  an 
heir  succeeding  to  one,  whose  debts 
expose  the  estate  to  the  diligence 
of  his  creditors,  the  heir  may  wish 
to  renounce  the  succession,  and 
not  to  undertake  even  that  implied 
and  legal  responsibility,  which  the 
statute  has  declared  to  be  the  re- 
sult of  disobeying  a  special  charge. 
But  there  is  a  manifest  objection 
to  such  renunciation  by  a  debtor 
who  has  succeeded  to  a  valuable 
estate.  Between  the  case  of  an 
heir  who  is  required  to  enter  upon 
the  succession  of  his  ancestor,  in 
order  to  facilitate  the  payment  of 
that  ancestor's  creditors,  and  the 
case  now  under  consideration, 
there  is  a  marked  distinction.  Ko 
man  can  be  forced  to  undertake. 
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for  the  benefit  of  those  to  whom 
he  owes  no  dnty,  a  succession 
which  implies  burdens,  but  a  per- 
son who  is  owing  debts  cannot  re- 
nounce a  succession  which  has 
opened  to  him,  and  which  may 
supply  the  means  of  paying  his 
debts,  without  unjustly  bestowing 
upon  the  next  heir  property  to 
which  his  own  creditors  are  en- 
titled. Another  main  distinction 
between  the  cases  is  this,  that  the 
creditors  of  the  ancestor  are  not 
deprived  of  his  estate  by  the  re- 
iusal  of  the  heir  to  enter,  although 
compliance  might  have  facilitated 
their  operations ;  for,  by  law,  they 
are  entitled,  in  that  case,  to  pro- 
ceed directly  against  the  hcereditas 
jacensy  or  unvested  property  itself, 
as  coming  in  place  of  their  debtor; 
whereas  the  creditors  of  the  heir 
can  attach  the  succession  only 
through  the  person  of  their  debtor. 
A  renunciation,  in  the  former 
case,  is  therefore  of  little  conse- 
quence ;  in  the  latter,  it  deprives 
die  creditors  of  the  fund  which 
ought  to  be  open  to  them.*^ — Beira 
Com^  vol.  i.  p.  710. 

19.  The  question  stated  by  Pro- 
fessor Bell  was  raised  in  the  case 
of  the  Laibd  of  Gabse  v.  His 
Bbotheb,  reported  by  Durie, 
March  23,  1627.  The  Laml  of 
Carse  was  indebted  to  his  brother. 
The  brother  charged  him  to  enter 
heir  to  his  father  in  certain  lands  in 
which  his  father  diedinfeft,in  order 
that  he  might  comprise  these  lands 
in  payment  of  his  debt.  The  charge 
to  enter  heir  was  suspended  by 
the  elder  brother,  on  the  ground 
that  he  offered  to  renounce  to  be 
heir  to  his  father.     The  younger 


brother  contended,  that  he  could 
not  renounce,  seeing  that  by  his 
renunciation  he  would  not  be  fireed 
from  the  debt,  the  debt  being  his 
own  debt,  and  that  he  could  not 
therefore  be  bound  to  renounce 
where  the  same  could  not  avail 
him,  but  that  he  might  comprise 
against  him,  as  lawfully  charged 
to  enter  heir.  Durie  observes, — 
"TheLordsfound,— Thathemight 
lawftilly  renounce  to  be  heir,  after 
which  the  creditor  might  seek  ad- 
judication of  the  same  lands,  which 
being  the  ordinary  remeid  of  law 
competent  after  the  said  renuncia- 
tion, it  would  prove  as  profitable 
as  a  comprising  deduced  against 
the  party  lawfully  charged  to  enter 
heir  to  his  father  in  these  lands, 
from  the  which  he  renouncing  to 
be  heir,  nothing  was  alleged  that 
might  hinder  the  party  charged  to 
renounce,  as  said  is.  But  because 
this  process  seemed  to  be  deduced  by 
collusion  between  the  two  brothers, 
the  Lords  declare,  that  whatso- 
ever should  be  here  done,  should 
noways  prejudge  any  other." — 
BrowrCs  Supp.y  vol.  i.  p.  45. 

20.  The  right  of  an  heir  to  re- 
nounce, and  at  the  same  time  the 
right  of  a  creditor  of  the  heir  to 
lead  an  adjudication  cwitra  hcere- 
ditcUem  jacentem  of  the  ancestor, 
are  both  recognised  by  Lord  Stair. 
He  observes, — "  It  is  clear  by  the 
said  Statute,  the  lands  or  heritage 
of  a  defunct  may  be  adjudged,  the 
heir  renouncing,  not  only  for  satis- 
faction of  the  defunct's  debt,  but 
of  the  heir's  own  proper  debt." — 
Stairy  3,  2,  51. 

21.  The  principle  for  allow- 
ing  an  heir   to   renounce    when 
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charged  to  enter  at  the  instance  of 
his  own  creditor,  may  be,  that  were 
he  not  to  renounce,  and  so  allow 
his  ancestor's  estate  to  be  adjadged 
for  his  own  debt,  he  might  diereby 
incur  a  passive  title,  and  so  become 
liable  for  his  ancestor's  debts. 
Erskine  observes, — "  The  heii^s 
renunciation  will  not  be  received, 
if  be  have  already  behaved  as  heir, 
or  have,  by  incurring  any  other 
passive  title,  done  something  incon- 
sistent with  renunciation,  or  if  the 


ancestor's  estate  is  adjudged  for  tbe 
heir's  proper  debt ;  in  whidi  last 
case,  the  heir  must  clear  off  that 
debt  before  his  adjudication  be 
admitted,  for  his  allowing  adjudi- 
cation to  be  led  on  his  own  debt, 
against  his  ancestoi's  estate,  is 
justly  deemed  immixtion,  as  it 
diminishes  the  creditor's  fond  of 
payment,  by  applying  part  of  it  to 
extinguish  an  obligation  properly 
due  by  himself.'' — Erskine^  3,  8, 
93. 


An  Adjudication  contra  hsereditatem  jacentem  carries  the  rents 
accruing  since  the  death  of  the  party  last  in/eft. 


Deo.  19, 1638. 
Nareativb. 


July  21,  1636. 
Dune's  Deci- 
sions, p.  820. 


CORSER  V.  DURIE. 

William  Ddrib  of  Newton  was  debtor  by  bond  to  Robert 
Corser  in  Dysart.  On  Dune's  death,  Corser  pursues  his  son, 
Andrew  Durie,  for  payment  of  the  bond,  as  gerens  se  pro  hmed^ 
to  his  father. 

The  Court  found,  That  the  son  had  not  made  himself  liable 
for  his  father's  debts. 

Corser  then  charged  Andrew  Durie  to  enter  heir  to  his 
father  ;  and  on  his  renouncing  to  be  heir,  he  brought  an  action 
of  adjudication  against  him,  for  adjudging  the  right  to  the  lands 
of  Newton,  which  formerly  belonged  to  his  father,  and  of  which 
he  was  in  possession  at  the  time  of  his  death.  He  further  con- 
cluded in  the  adjudication,  that  the  defender  should  be  decerned 
to  pay  the  maills  and  duties  of  the  lands  intromitted  with  by 
him  since  his  father's  death. 


Aboumicmt  roa 
Dkfendbb. 


Pleaded  for  the  Defender. — The  present  process  ought 
not  to  be  sustained,  being  against  the  practice  used  in  the  li^e 
cases.  The  pursuer  ought  first  to  pursue  to  have  his  debtors 
right  adjudged.     When  the  right  is  adjudged,  he  may  then 
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competently  pursue  for  the  maills  and  duties  thereof ;  but  to 
pursue  for  the  same  because  he  has  the  right  estabhshed  in  his 
person,  and  before  it  has  been  tried  if  the  right  be  of  that  na- 
ture which  might  produce  an  action  for  the  duties  of  the  lands, 
is  incompetent.  Adjudication  is  a  process  for  executing  a  sen- 
tence, and  resembles  on  this  point  a  comprising.  The  intent- 
ing  of  a  process  of  comprising  or  denouncing  to  pursue  before 
the  comprising,  could  never  be  a  ground  to  pursue  for  maills 
and  duties.  No  more  in  a  process  of  adjudication  can  maills 
be  claimed  before  the  sentence  of  adjudication  has  been  pro- 
nounced. 


COBSBB 

f». 
DURIE. 

1688. 


The  Lords  "  Repelled  the  allegeance,  and  found  the  process  i"^?^g«o 
may  be  sustained  both  to  crave  the  right  of  the  lands  to  be  ad- 
judged in  one  summons,  and  the  profits  decerned  also.'^ 


1.  The  case  of  Corseb  v.  Du- 
RiB  implies,  that  rents  accruing 
prior  to  a  decree  of  adjudication 
contra  hcereditatem  jacentemy  may 
be  carried  by  it  contrary  to  what 
is  the  rule  in  other  forms  of  adju- 
dication. And  it  is  referred  to  by 
Lord  Stair  in  support  of  that  pro- 
position. Lord  Stair  observes, — 
^^  La  adjudications  upon  the  appa- 
i*ent  heir  renouncing  to  be  heir,  all 
is  competent  to  be  adjudged  which 
should  have  befallen  the  heir  enter- 
ing, as  lands,  annualrents,  rever- 
sions, tacks,  liferents,  and  all  herit- 
able bonds;  yea,  not  only  these 
rights  themselves,  but  the  bygone 
rents  and  duties  thereof,  preceding 
the  adjudication,  and  after  the  de- 
funct's death,  may  be  adjudged 
and  pursued  against  the  possessors 
and  intromitters  in  that  same  pro- 


cess, because  these  are  competent 
to  the  heir  renouncing^  and  there 
19  no  other  way  to  attain  them,  as 
was  found  in  the  case  Corser  v. 
Durie,  Dec.  19,  1638.  And  like- 
wise heirship  moveables,  for  the 
same  reason,  are  competent  in  ad- 
judications, but  not  against  other 
moveables  of  the  defunct,  which 
most  be  confirmed." — StaiTy  3,  2, 
48. 

2.  A  different  rule  holds  with 
regard  to  arrears  in  adjudications 
against  an  heir  on  a  special  charge. 
The  same  rule,  however,  was  ap- 
plied by  the  Court  in  the  case  of 
Dooly  t?.  Dickson,  February  13, 
1740.  That  case  is  thus  reported 
by  Lord  Karnes  in  the  Folio  Dic- 
tionary : — "  An  adjudication  on  a 
special  charge,  carries  bygones 
from  the  death  of  the  predecessor 
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who  was  last  infeft  in  the  same 
way  as  they  are  carried  by  an  ad- 
judication cognvtionia  causoy  and 
for  the  same  reason,  i,  e.^  becaase 
there  is  no  other  method  invented 
in  law  for  canying  bygones  in 
these  cases."  Lord  Elchies  dis- 
sented from  this  judgment.  In 
his  Decisions,  he  observes, — "  Ad- 
judications on  a  special  charge  of 
an  heritable  bond,  found  to  carry 
not  only  the  principal  sum  and 
annualrents  from  the  date  of  the 
adjudication,  but  even  the  bygone 
annualrents  from  the  death  of  the 
predecessor.  There  is  no  doubt 
that  adjudications  on  a  general 
charge  and  decreet  cognitionis  causa 
do  so.  But  some  of  the  Lords 
doubted  much,  whether  an  adju- 
dication on  a  special  charge,  which 
has  only  come  in  the  place  of  ap- 
prisings,  has  the  same  effect.  But 
the  Court  found  that  it  had."  In 
the  notes  to  his  Decisions,  Lord 
Elchies  observes,  —  "  Killbucho 
having  upon  a  general  charge  ob- 
tained a  decreet  of  constitution  on 
a  charge  to  enter  heir,  and  upon  a 
special  charge  adjudged  an  herit- 
able bond,  the  question  was.  Whe- 
ther this  adjudication  carried  the 
annualrents  retro  from  the  prede- 
cessor's death?  I  thought  not,  be- 
cause before  1672  the  diligence 
behoved  to  have  been  by  appris- 
ing, which  could  not  reach  by- 
gones. However,  all  the  rest  found 
that  the  adjudication  carried  these 
bygones." — Elchies^  Decisions^  vol. 
ii.  p.  8. 

3.  Lord  Kilkerran  in  his  De- 
cisions, observes  on  this  case, — 
"  The   Lords  differed   upon   the 


question.  Whether  an  adjudication 
upon  a  special  charge  carried  by- 
gone rents  due  between  the  pre- 
decessor's death  and  the  date  of 
the  adjudication.  It  was  by  seve- 
ral of  the  Lords  thought,  that 
though  an  adjudication  upon  a 
eognitUmis  causa  did  cany  such 
bygones,  as  affecting  the  hwredUoi 
jacensj  and  carrying  everything 
which  would  have  been  carried  by 
the  heir's  service  ;  yet,  where  the 
adjudication  proceeded  upon  a 
constitution  and  .  special  charge, 
it  carried  only  right  to  the  parti- 
cular subject  adjudged;  and,  of 
course,  to  the  mailb  and  duties 
from  its  date.  That  such  only  was 
the  effect  of  comprisings  before  the 
Act  1672 ;  and  the  case  must  be  the 
same  of  adjudications,  which  are 
come  in  place  thereof.  That  there 
is  no  difference  in  this  respect  be- 
tween an  adjudication  on  a  special 
charge  on  the  apparent  heir's  pro- 
per debt,  and  where  it  is  on  the 
predecessor's  debt ;  for,  wherever  a 
constitution  is  obtained,  the  debt 
becomes  theproper debt  of  theappa- 
rent  heir,  and  it  would  be  singular, 
that  an  adjudication  for  the  proper 
debt  of  the  apparent  heir  should 
carry  bygones  due  prior  to  its 
date. 

4.  "Notwithstanding,  the  con- 
trary opinion  prevailed;  and  it  was 
found, — ^  That  the  adjudication  on 
a  constitution  and  special  charge, 
carried  the  bygones  since  the  death 
of  the  predecessor.'  There  appear- 
ed to  be  no  habile  method  of  affecting 
such  bygones,  but  by  adjudication  ; 
wherefore,  though  a  comprising 
before  the  1672  might  not  cany 
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bygones,  but  that  an  extraordinary 
adjadication  was  necessary  to  carry 
these,  yet  now,  that  adjudications 
are  come  in  place  of  comprisings, 
it  was  thought  that  no  more  was 
necessaiy  than  one  adjudication  to 
carry  both  the  land  and  bygones." 
— KUkerravLS  DecisionSy  p.  4. 

5.  The  opinion  of  the  majority 
of  the  Court  is  thus  stated  by  Lord 
Kilkerran,  on  his  Session  Papers, 
— ^^  On  the  other  hand,  it  was  said 
by  others  that  a  special  charge  did 
by  a  fiction  in  law  supply  a  ser- 
vice and  infeftment  upon  it,  and 
as  a  service  did  retro  operate  to  the 
death  of  the  predecessor,  and  car- 
ried everything  in  hcereditate  ja- 
eenUf  so  an  adjudication  on  a  spe- 
cial charge  was  equal  to  a  dbposi- 
tion  by  an  heir  served  to  every- 
thing that  fell  under  his  service, 
and  for  that  reason  it  was  said  to 
be  erroneously  assumed  that  even 
an  apprising  before  1672  would 
not  have  had  the  same  effect.  But, 
iqparaiimj  though  it  should  be 
supposed  that  an  apprising  would 
not  have  had  that  effect,  it  was 
said  not  to  follow  that  an  adjudi- 
cation will  not  now  have  it,  for  if 
an  apprising  were  supposed  not  to 
have  had  that  efiect,  then  it  might 
be  said  that  before  1672  there  was 
an  extraordinary  adjudication  ne- 
cessary to  carry  the  bygones  from 
the  predecessor's  death  to  the  date 
of  the  apprising,  and,  if  so,  whereof 
there  is  no  instance,  because  it  is 
believed  the  apprising  itself  was 
sufficient  for  that  effect,  then  now 
that  adjudications  are  comein  place 
of  apprisings,  there  is  no  farther  ne- 
cessity that  an  adjudication  should 


not  carry  both  the  land  and  bygones 
from  the  death  of  the  predecessor. 
And,  indeed,  wherever  a  subject  is 
not  otherwise  affectable,  an  adjudi- 
cation might  be  the  method,  and 
such  was  said  to  be  the  case  of  by- 
gones fallen  due  since  the  prede- 
cessor's death  before  the  date  of 
the  adjudication,  especially  where, 
as  in  the  present  case,  the  appa* 
rent  heir  had  never  been  in  pos- 
session. When  the  apparent  heir 
has  been  in  possession,  it  is  held 
that  upon  his  death  the  bygones 
unuplifted  by  him  may  be  con- 
firmed by  his  creditors.  Are  tliey 
^ot,  ergoy  arrestable  in  his  life? 
And  this  was  what  was  pointed  at 
in  the  reasoning  by  those  who  op- 
posed the  decision  here  given,  that 
the  bygones  falling  due  after  the 
predecessor's  death  were  arrestable 
for  the  debt  of  the  apparent  heir, 
which,  if  true,  is  a  strong  argument 
against  the  decision.'* — MS.  NoteSy 
KilkerrarCa  Session  Papers, 

6.  The  first  interlocutor  of  the 
LK)rd  Ordinary,  in  the  case  of 
Dooly  V.  Dickson,  found, — '^  That 
the  decreets  of  adjudication  did 
likewise  carry  rights  to  the  annual- 
rents,  which  became  due  Scorn  the 
death  of  the  original  creditor  to 
the  dates  of  the  decreets  of  adjudi- 
cation." The  second  interlocutor, 
pronounced  on  a  representation, 
bore, — ''  That  though  the  annual- 
rents  on  the  heritable  bond,  after 
the  death  of  the  original  creditor, 
should  not  be  carried  by  the  adju- 
dication proceeding  upon  a  special 
charge,  yet  the  adjudication  being 
thereafter  conveyed  to  and  now  in 
the  person  of  the  apparent  heir  to 
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whom  the  said  annualrents  do  be- 
long. Therefore  refuses  the  re- 
presentation, and  adheres  to  the 
former  interlocutor."  To  this  in- 
terlocutor the  Court  adhered,  Fe- 
bruary 13, 1740.  On  the  Session 
Paper,  Lord  Kilkerran  writes, — 
^^  The  Lords  adhered.  This  was 
not  upon  the  specialty  mentioned 
in  the  interlocutor,  that  the  adju- 
dication was  now  conveyed  to  and 
was  in  the  person  of  the  apparent 
heir,  for  that  would  have  made  no 
odds,  but  upon  the  general  ground 
that  an  adjudication  carries  all 
bygones  accruing  from  and  after 
the  death  of  the  predecessor." — 
MS.  NoteSf  KUkerrcofCa  Session 
Papers. 

7.  The  judgment  in  the  case  of 
Dooly  v.  Dickson  was  altered  by 
the  Court  in  the  case  of  Ander- 
son r.  Stbuan,  July  23,  1760. 
In  this  case,  Lobd  Monboddo 
observes, — "The  Lords  were  all 
of  opinion  that  an  adjudication 
against  an  apparent  heir  upon  a 
charge,  whether  of  lands  or  of 
heritable  bonds,  carries  only  the 
rents  from  the  date  of  the  adjudi- 
cation ;  contrary  to  what  was  de- 
cidedin  the  caseof  Kilbucho,  1740, 
which  the  Lords  all  agreed  was  a 
bad  decision.  In  such  a  case, 
where  the  heir  behaves  as  heir, 
and  intromits,  the  rents  belong  to 
him,  and  must  be  affected  for  his 
debt  by  arrestment ;  but  in  the  case 
of  his  renouncing  to  be  heir,  and 
an  adjudication  thereupon  eogni- 
tianis  cawa,  the  heir  has  no  right 
to  the  rents,  and  the  adjudication 
vests  the  estate  in  the  creditor 
from  the  time  of   the   defunct's 


death,  and  consequently,  he  takes 
the  immediate  rents  by  virtue  of 
his  adjudication." — Brown's  Supply 
vol.  V.  p.  878. 

8.  Erskine  observes, — "  Though 
no  adjudication  can,  in  the  com- 
mon case,  carry  any  rents  due  oat 
of  the  subject  adjudged  previously 
to  the  date  of  the  decree,  yet  in 
the  special  case  of  adjudications 
contra  hosreditatem  jaeentemj  such 
rents  may  be  adjudged.  Put  the 
case,  that  a  debtor  dies  to  whom 
some  past  rents  were  due  by  the 
tenants,  and  that  after  his  death 
the  tenants  have  run  into  a  farther 
arrearof  rent,  it  must  be  admitted 
that  the  rents  which  were  fallen 
due  before  the  debtor^s  death  can- 
not be  carried  by  adjudication,  be- 
cause they  were  separate  from  his 
heritable  estate  before  his  deaths 
and  so  descended  to  his  executors 
as  a  moveable  subject  which  was 
in  bonis  defuneti;  but  the  rents 
incurred  after  his  death  cannot  be 
said  to  have  belonged  to  him, 
since  they  did  not  even  exist  at 
his  death,  and  are  truly  a  rent 
grown  out  of  his  heritable  estate 
since  his  death,  which  for  that 
reason  would  have  accrued  to  his 
heir,  if  he  had  entered.  As,  thoe- 
fore,  by  the  heii^s  renunciation  of 
the  debtoi^s  succession,  the  adjad- 
ger  comes  in  the  heir^s  place,  these 
rents  must,  necessitate  jurisy  be 
carried  by  the  creditor's  adjudica- 
tion against  the  hcereditas  jaeensy 
though  fallen  due  previously  to 
the  date  of  it,  there  being  no  other 
method  known  in  law  by  which 
they  may  be  affected  by  diligence. 
This  rule  does  not,  in  the  opinioii 
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of  some  lawyers,  extend  to  an  ad- 
judication led  upon  aspecial  charge 
against  the  heir,  because  that  kind 
of  adjudication  proceeds  onvijictio 
jnrisy  holding  the  heir  as  entered, 
and  therefore  ought  to  cany  none 
of  the  rents  fallen  due  before  the 
decree,  more  than  it  could  have 
done  if  it  had  proceeded  on  the 
heir^s  actual  entry.    Yet  the  con- 


trary  was  decided,  which  seems  to 
have  proceeded  on  this  ground, 
That  there  was  no  other  way  for 
the  creditor  to  come  at  these  rents, 
if  the  apparent  heir  abstained  from 
the  possession,  which  has  been 
thought  reason  enough  for  esta- 
blishing this  rule  in  adjudications 
contra  hcereditatem  jacentem.*^ — 
Erskinej  2, 12,  48. 


320  TRANSMISSION  OF  LAND. 


SECTION  VIII. 

DECLARATORY  ADJUDICATION. 


Land  conveyed  to  Trustees  withovi  mention  of  Heirs,  or  where,  being 
mentioned,  the  Heirs  re/use  to  make  up  a  title,  and  denude,  will  be 
effectually  conveyed  to  the  Beneficiary  under  the  Trust  by  a  De- 
claratory Adjudication 

I.— MBNZIES  V.  MENZIES. 

July  12, 1786.  In  1 707,  John  Mackenzie  of  Logie  assigned  the  sum  of  £555 
Narrative,  to  Mr.  John  Mackenzie  of  Delvine,  and  to  his  nephew,  Mr. 
Kenneth  Mackenzie,  in  trust,  that  they  might  therewith  pur- 
chase land  in  Scotland,  the  rents  and  profits  of  which  should  be 
for  the  sole  use  of  the  truster's  eldest  brother.  Dr.  Alexander 
Mackenzie,  during  his  life ;  and  after  his  death,  the  land  should 
belong  to  the  truster's  nephew,  Murdoch  Mackenzie,  and  the 
heirs-male  of  his  body ;  whom  failing,  to  his  brother,  Gteorge 
Mackenzie,  and  the  heirs-male  of  his  body. 

The  deed  farther  provided  that  it  should  not  be  in  the  power 
of  Murdoch  and  George  Mackenzie  to  sell  the  land,  and  carry 
the  money  to  England ;  and  that  failing  heirs  of  Greorge  Mac- 
kenzie, the  lands  should  belong  to  the  heirs-male  of  the  truster's 
brother,  Mr.  Alexander  Mackenzie  ;  and  failing  heirs  of  his 
body,  it  should  belong  to  the  truster's  other  nearest  heirs-male ; 
and  failing  these,  to  his  heirs  and  assignees  whatsoever.  The 
deed  farther  provided,  that  until  land  was  purchased,  the  an- 
nualrent  of  the  money  should  belong  to  the  persona  to  whom 
the  land  and  the  profits  thereof  were  destined  by  the  deed,  and 
in  the  same  order  successively. 

After  the  truster's  death,  his  nephew,  Kenneth  Mackenzie, 
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did  not  accept  of  the  trust,  so  it  devolved  entirely  upon  Mr.  Mmira 
John  Mackenzie  of  Delvine.  Not  finding  an  opportunity  to  Mkjzies. 
employ  the  money  profitably  upon  land,  Mr.  Mackenzie  of  Del-  1786. 
vine  secured  it  by  infeftment  upon  the  estate  of  Sir  Alexander 
Macdonald.  The  infeftment  was  taken  in  Mr.  Mackenzie's  own 
name,  but  bearing  expressly  that  the  money  should  be  paid  to 
him,  in  name  and  on  account  of  Murdoch  Mackenzie,  the  bene- 
ficiary first  named  in  the  deed.  Murdoch  Mackenzie  was  still 
alive,  but  had  no  heirs  of  his  body ;  his  brother  George,  the 
second  beneficiary,  was  dead  without  issue.  The  third  and  last 
beneficiary  by  the  deed  was  Donald  Mackenzie,  grandson  to 
Alexander  Mackenzie,  the  brother  of  the  truster.  Murdoch  Mac- 
kenzie having  assigned  the  money  to  the  said  Donald  Mackenzie, 
the  latter  insisted  for  payment  from  Sir  Alexander  Macdonald. 
Sir  Alexander  was  willing  to  make  payment  to  the  person  who 
should  have  right  to  uplift  the  sum  and  exoner  him,  and  dis- 
burden his  estate  of  the  infeftment.  But  a  difficulty  arising  as 
to  who  had  the  right,  and  how  his  estate  could  be  disburdened, 
Sir  Alexander  raised  a  multiplepoinding  against  all  the  parties 
concerned,  viz.,  the  said  Murdoch  and  Donald  Mackenzie,  and 
the  heirs  of  Mackenzie  of  Delvine,  the  trustee.  Murdoch  and 
Donald  Mackenzie  also  raised  a  declarator  of  their  right  to  the 
money,  and  of  the  power  of  Donald  Mackenzie  to  exoner  and 
discbarge  Sir  Alexander  Macdonald.  These  processes  were 
conjoined ;  and  in  respect  that  the  eldest  son  and  heir  of  Mac- 
kenzie of  Delvine,  the  trustee^  was  under  a  legal  incapacity  of 
serving  heir  to  his  father,  in  respect  of  an  attainder,  the  Officers 
of  State  were  likewise  called. 

Sir  Alexander  Macdonald,  who  had  no  interest  in  the  matter 
except  for  his  own  security,  objected,  that  there  was  no  person 
with  a  title  sufficient  to  disburden  his  lands  of  the  infeftment. 

Plxaded  fob  thb  Beneficiaries. — ^By  the  original  disposi-  AaoOTntNT  for 

.  ,  .  ,  -■■•■I  'nf^i'nt^  THE  BKNIPICI- 

tion  there  is  a  trust  given  to  Mackenzie  of  Delvine,  for  behoof  auis. 
of  Murdoch  Mackenzie,  and  the  substitutes  therein  mentioned. 
But  the  trust  is  not  given  to  the  heirs  of  Mackenzie  of  Delvine, 
for  there  is  no  mention  of  them.  A  right  of  property  given  to 
a  man  without  mentioning  his  heirs,  may  in  law  imply  a  right 
to  his  heirs  upon  his  failure.     That  does  not,  however,  hold  in 
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MraziEs  a  tj.yg|.  pjgjjj.  which  is  personal.  Where  such  trust,  therefore, 
Mbnzies.  expires  by  the  death  of  the  trustee,  it  does  not  devolve  upon 
1736.  his  heir,  but  the  person  for  whom  the  trust  is  made  comes  to 
have  the  absolute  right  to  the  subject.  And  if  the  trust-subject 
happen  to  be  an  infeftmeut,  there  is  no  way  competent  to 
extinguish  the  trust-right  but  by  declarator  in  favour  of  the 
person  for  whom  the  trust  is,  declaring  the  right  to  be  his,  and 
declaring  the  lands  to  be  disburdened  upon  payment  made  to 
him,  and  upon  his  granting  a  discharge  and  renunciation.  In 
the  ordinary  case  there  might  be  an  adjudication  against  the 
heir,  but  in  the  present  case  such  an  adjudication  would  make 
the  matter  neither  better  nor  worse.  Because  if  the  trust-right 
did  not  go  to  the  heir,  the  adjudication  would  carry  nothing, 
and  so  is  an  empty  form. 

But  whatever  may  be  done  for  form's  sake  in  an  ordinary 
case,  it  seems  certain  that  an  adjudication  in  the  present  case 
would  not  be  good  for  anything  ;  because  the  heir  of  Mr.  Mac- 
kenzie of  Delvine  is  incapable  to  be  served  in  respect  of  his 
attainder.  At  the  same  time  the  trust-right  is  not  forfeited  by 
his  attainder,  because  being  a  mere  trust-right  he  could  not 
forfeit  it,  it  does  not,  therefore,  devolve  to  the  Crown.  If,  there- 
fore, the  son  of  Mackenzie  of  Delvine  cannot  be  served  heir, 
neither  can  he  be  effectually  charged  to  enter  heir.  No  man 
can  be  charged  to  enter  heir  who  is  incapable  of  being  served 
heir.  An  adjudication  on  a  charge  can  carry  no  more  than  the 
heir  could  take  by  his  service,  and  therefore  an  adjudication 
against  an  heir  incapable  of  being  served  can  carry  nothing. 
Where  a  subject  is  forfeited,  but  under  its  burdens  of  debt^  an 
adjudication  against  the  Officers  of  State  would  do.  But  where 
the  subject  is  not  forfeited  or  forfeitable,  and  so  is  not  in  the 
Crown,  such  an  adjudication  is  good  for  nothing. 

This  being  the  state  of  the  case,  it  seems  plain  that  there  is 
nothing  necessary  to  carry  the  right  but  the  declarator  now 
insisted  in,  and  that  it  cannotbe  carried  in  any  other  way. 
The  declarator  now  insisted  in  enables  Murdoch  Mackenzie, 
the  institute  in  the  trust-deed,  and  Donald  Mackenzie,  the 
surviving  substitute,  and  who  is  also  the  assignee  of  Murdoch, 
to  discharge  the  money,  and  to  renounce  the  infeftment  in  the 
same  way  as  if  their  own  names  had  been  inserted  in  it  in  place 
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of  the  name  of  Mackenzie  of  Delvine,  the  trustee.     Their  dis-     MBiais 
charge  and  renunciation  upon  payment,  with  a  decree  of  the     MMrana. 
Court,  declaring  the  infeftment  extinct  upon  such  payment,      Tm. 
will  be  a  full  exoneration  to  Sir  Alexander,  the  debtor,  and  will 
effectually  disburden  his  lands  of  the  infeftment.     Nor  does 
there  appear  any  other  possible  way  in  which  it  can  be  done. 

As  regards  the  successors  of  Mackenzie  of  Delvine,  who  are 
not  his  heirs  of  line,  but  succeed  to  his  other  estate,  whether 
personal  or  heritable,  their  interest  is  no  farther  than  that  they, 
in  so  far  as  they  represent  the  trustee,  may  be  exonered  of  all 
claim  on  account  of  the  trust.  But  a  decree  of  the  Court,  find- 
ing that  the  sum  belongs  to  Murdoch  and  Donald  Mackenzie, 
and  that  the  heirs  of  Mackenzie  of  Delvine  have  no  farther  in- 
terest in  the  same,  wiU  be  a  full  exoneration  to  all  the  succes- 
9ors  of  Mackenzie  of  Delvine. 

The  questions  then  to  be  determined  are,  Firsiy  Whether 
Murdoch  Mackenzie  and  Donald,  his  assignee,  have  full  power, 
jointly  and  severally,  to  uplift  the  money  and  to  exoner  and 
discharge  Sir  Alexander  Macdonald  ?  Second^  Whether  in  the 
circumstances  of  the  case,  a  declarator  of  the  right  of  Murdoch 
and  Donald  Mackenzie,  and  a  declarator  of  the  extinction  of  the 
infeftment  in  Sir  Alexander  Macdonald's  lands,  and  of  the  same 
being  disburdened  upon  their  discharge  and  renunciation,  will 
not  be  an  effectual  extinction  of  the  infeftment  and  exoneration 
to  Sir  Alexander?  And,  Third,  If  the  same  declarator,  with  or 
without  a  discharge  from  Murdoch  or  Donald  Mackenzie  to  the 
heirs  of  Mackenzie  of  Delvine,  will  not  fully  exoner  them  of  the 
trust  constituted  in  the  person  of  Mackenzie  of  Delvine. 

The  pleading  containing  the  above  questions  were  submitted 
to  the  judgment  of  the  Court  in  a  joint  Information,  signed  by 
separate  counsel  for  Murdoch  the  beneficiary,  and  Donald  Mac- 
kenzie, for  the  representatives  of  Mackenzie  of  Delvine  the 
trustee,  and  for  Sir  Alexander  Macdonald,  the  debtor  in  the 
bond,  respectively. 

The  Lords,  on  the  report  of  Lord  Newhall,  "  Pound,  that  j'T^Yo^Voe 
the  trust-infeftment  was  by  the  attainder  of  the  heir  of  the  "  ^ 
truster  in  the  Crown,  in  trust  for  the  use  and  behoof  of  the  dis- 
ponee,  and  that  he  might  insist  for  denuding  the  Crown  of  the 
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MwfwM     said  trust-infeftment,  and  remitted  the  cause  to  the  Lord  Ordi- 
Mmnn.     nary,  to  hear  him  thereupon,  with  power  to  determine  or 
"5[7i57      report." 


IL—DALZIEL  V.  HENDERSON  AND  DALZIBL. 

Marchn,i766.  The  Earl  of  Carnwath,  the  father  of  the  pursuer,  granted 
Nabbatiyb.  an  heritable  bond  for  £2500  to  Mr.  Stewart  of  Shambellj.  By 
the  contract  of  marriage  between  the  Earl  and  Mrs.  Margaret 
Vincent,  certain  sums  belonging  to  the  latter  were  vested  in 
trustees,  and  the  survivors  or  survivor  of  them,  and  the  heirs 
and  assignees  of  the  last  survivor,  for  the  uses  mentioned  in 
the  contract.  One  of  the  purposes  of  the  trust  was,  that  the 
sums  vested  in  the  trustees  should  in  part  be  appUed  to  pur- 
chasing for  behoof  of  the  children  of  the  marriage  the  said 
heritable  bond.  The  debt  due  under  the  bond  was  accordingly 
paid  by  the  trustees,  and  a  conveyance  of  the  bond  was  taken 
to  the  trustees  for  behoof  of  the  children  of  the  marriage,  and 
upon  this  conveyance  they  were  infeft. 

The  remainder  of  the  sums  vested  in  the  trustees  were  ap- 
plied to  paying  the  Earl's  personal  debts,  who  having  died 
vnthout  giving  any  security,  the  defender,  Alexander  Dalael, 
his  eldest  son  by  a  former  marriage,  granted  an  heritable  bond 
for  the  sums  advanced  in  payment  of  the  personal  debts ;  and 
upon  this  bond  the  trustees  were  also  infeft. 

John  Henderson,  younger  of  Broadholm,  was  the  last  sum- 
vor  of  the  trustees,  and  he  also  died,  leaving  one  in&nt  child,  a 
son.  The  pursuer  being  the  only  child  of  the  marri^,  brought 
an  action  against  the  heir  of  the  truster,  and  also  against  the 
superior  of  the  lands,  in  order  that  the  trust-subjects  might  be 
vested  in  his  person. 

There  was  no  contradictor  to  the  action,  as  the  defenders  did 
not  appear ;  and  the  cause  on  coming  before  the  Court,  was 
delayed  for  a  full  Bench,  in  order  that  a  rule  might  be  laid 
down  to  regulate  all  cases  of  the  like  nature  in  time  comingt 

Karnes*       vrith  the  Icast  expense  to  the  parties  concerned. 

ri^!l^*p?U3.      The  reasoning  on  the  point  is  thus  given  by  Lord  Eames,  in 
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his  Select  Decisions  : — "  In  this  view,  the  matter  was  put  oflf  for     i>alww. 
a  short  time,  in  order  that  the  Judges  might  prepare  themselves    Hbcdbbson 

upon  it ;  and  when  the  cause  was  again  taken  up,  the  reason-      

ing  was  as  follows — ^By  the  common  law  of  Scotland,  a  superior  ^^^' 
is  not  bound  to  change  his  vassal,  and,  therefore,  is  under  no 
obUgation  to  accept  of  a  resignation  infavorem.  A  trust-right  is 
an  exception  ;  for  the  very  granting  of  infeftment,  as  one  for  be- 
hoof of  another,  infers,  that  when  the  truster  chooses  to  resume 
his  own  subject,  and  take  it  in  his  own  name,  the  superior  must 
accept  of  him  for  his  vassal,  as  he  was  formerly.  For  that  reason, 
when  the  trustee  denudes  of  a  trust-right  in  favour  of  the  trus- 
ter, the  superior,  if  he  refiise  to  grant  infeftment,  may  be  charged 
with  horning  to  that  eflFect.  2do,  If  a  trustee,  contrary  to  his 
duty,  refuse  to  denude,  an  action  is  undoubtedly  competent  to 
the  truster  to  oblige  him.  The  Court  will  decern  him  to  denude. 
This  decree  coming  in  place  of  actual  conveyance,  will  be  held 
equivalent  to  it,  so  as  to  be  a  good  ground  for  applying  to  the 
superior  for  infeftment ;  and,  upon  his  reftisal,  will  be  a  good 
foundation  for  a  charge  of  homing.  3tio,  In  the  present  case, 
Kobert  Dalziel,  the  only  child  of  the  marriage,  has  a  good  claim 
against  the  trustees  to  vest  the  trust  subject  in  his  person.  By 
the  death  of  all  the  other  tnistees,  this  claim  is  confined  to  the 
infant  son  of  John  Henderson.  It  makes  no  difference  whether 
he  is  unable  or  unwilling  to  fulfil  the  trust  by  making  a  convey- 
ance in  favour  of  Robert  Dalziel.  If  this  be  not  done,  the  Court 
must  interfere,  and  decern  him  to  denude  ;  and  Robert  Dalziel 
possessed  of  this  decree,  is  entitled  of  course  to  demand  infeft- 
ment from  the  superior. 

"  With  regard  to  mattera  of  this  kind,  it  was  observed  in 
general,  that  where  the  trust-infeftment  is  held  of  the  King,  the 
person  for  whose  behoof  the  trust  is  established,  must  be  infeft 
by  a  precept  from  the  Chancery,  which  the  Director  must  issue 
upon  sight  of  the  order  or  warrant  of  the  Court ;  precisely  as 
where  a  wadset  held  of  the  King  is  redeemed.  But  if  the  trust- 
subject  be  held  of  a  private  superior,  a  homing  must  be  issued 
to  compel  him  to  grant  infeftment." 

The  Lords  found, — "  That  the  two  debts  libelled,  and  the  in- 
feftments  thereon,  were  vested  in  the  trustees  for  the  behoof  of 
the  issue  of  the  marriage  between  the  pursuer's  father  and 
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DAi^m     mother  ;  and  found,  that  the  pursuer  was  the  only  issue  of  the 
S^^L  ^^^  niarriage ;  and  found,  that  John  Henderson,  younger  of 

Broadholm,  was  the  surviving  trustee,  and  that  the  trust  was 

vested  in  him,  descendible  to  the  defender,  his  only  son ;  and 
found,  that  George  Henderson,  the  defender,  ought  to  be  denuded 
of  the  said  trust  in  favour  of  the  pursuer.  And  they  declared 
the  trust-subject  to  belong  to  the  pursuer,  and  decerned  accord- 
ingly. And,  in  order  that  the  said  infeftments  and  other  securi- 
ties may  be  legally  vested  in  the  person  of  the  said  pursuer, 
they  decerned  and  ordained  Alexander  Dalziel  of  Glenae,  the 
other  defender,  superior  of  the  foresaid  infeftments,  to  grant  to 
the  said  pursuer  proper  charters,  containing  precepts  of  sasine 
for  infefting  the  purauer  accordingly/' 
Karnes'  Session  On  the  petition  for  the  pursuer,  Lord  Karnes  has  writteu,— "  1 
Papers.  ^j^^  jj.  ^^^  granted,  that  this  trust-right  being  established,  it 

would  be  incumbent  upon  the  trustees  to  denude  in  favour  of 
Robert  Dalziel,  the  only  surviving  child  of  the  marriage.  But 
the  difficulty  is,  that  the  only  trustee  in  being  is  an  infisait,  the 
son  of  John  Henderson,  younger,  who  cannot  be  bound  to  accept 
of  the  trust ;  and  who,  therefore,  cannot  be  bound  to  make  up 
titles  to  the  feudal  subject,  and  to  denude.  Secondlyy  Were  he 
bound  to  make  up  titles,  I  know  no  form  in  law  to  oblige  him. 
If  Robert  Dalziel  were  a  creditor  of  these  gentlemen,  he  could 
obtain  letters  of  general  charge,  and,  in  consequence  of  these, 
an  adjudication  contra  hcB^reditatem  jacentem ;  but  I  doubt  ex- 
tremely whether  this  form  of  diligenco  will  apply  against  the 
heir  of  a  trustee.  The  only  regular  method  I  can  think  of,  is 
to  pronounce  decree  conform  to  the  conclusion  :  *  That  the 
subjects  ought  now  to  be  vested  in  the  pursuer's  person  /  and 
in  consequence  of  this  conclusion,  to  ordain  a  warrant  to  be  ex- 
pede,  empowering  the  Director  of  the  Chancery  to  issue  out  a 
precept  for  infefting  the  pursuer.  A  general  charge  will  not  an- 
swer in  this  case,  for  what  if  the  infant  remains  silent^  without 
entering  or  renouncing  ?  The  common  certification  will  not  do; 
namely f  that  the  heir  charged  shall  be  personally  liable  for  the 
debt." 
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III.— DRUMMOND  v.  MACKENZIE. 

In  1738,  Sir  Robert  Munro  of  Fowlis  conveyed  to  Mr  John  J^«^^768. 
Gordon,  merchant,  in  trust  and  for  the  use  of  the  pursuer  and   Narbativb. 
certain  other  persons,  certain  subjects,  and,  in  particular,  an 
adjudication  deduced  by  him  against  the  estate  of  Redcastle, 
the  property  of  the  defender. 

Mr.  Gordon  died  without  having  received  payment  of  the 
sum  contained  in  the  adjudication.  Upon  the  title  of  the  adju- 
dication the  pursuer  brought  a  process  of  maills  and  duties 
against  the  tenants  of  the  estate  of  Redcastle.  The  defender 
appeared  for  his  interest,  and  pleaded,  that  as  the  adjudication 
was  conveyed  to  Mr.  Gordon,  it  descended  to  his  heirs  by  his 
death,  and,  therefore,  that  they  only  could  insist  in  a  process  of 
maills  and  duties,  and  not  the  pursuer,  who  could  not  eflFectu- 
ally  renounce  or  discharge  the  adjudication. 

Pleaded  for  the  Pursuer. — Where  an  estate  is  purchased,  aroumint  pob 

*^  Pursuer. 

and  the  title  is  taken  in  name  of  the  purchaser,  although  no 
mention  is  made  of  his  heirs,  the  estate  will,  by  the  act  of  the 
law,  belong  to  his  heirs.  The  rule  of  law  then  is — '*  Qui  acqui- 
rit  sibi  acquirit  heredibus/' 

Trusts,  however,  stand  upon  a  diflFerent  footing.  The  trustee 
has  no  proper  interest  in  the  trust-estate.  He  is  but  a  name 
for  that  person  for  whose  behoof  the  trust  is  created.  This  is 
especially  the  case  where  the  trust  is  declared  in  gremio  of  the 
title  itself.  Where  this  is  the  case,  the  trustee's  right  is  but 
nominal  and  personal. 

If  the  trust  is  granted  to  a  trustee  and  his  heirs,  the  trust 
transmits  to  his  heirs  not  as  a  part  of  his  estate  as  succession, 
but  as  substituted  trustees  appointed  by  the  deed  itself.  Their 
designation  of  heirs  is  but  descriptive  of  the  person  substituted. 

Where,  again,  the  trust  is  merely  personal,  and  is  not  granted 
to  the  heir  of  the  trustees,  it  ceases  with  the  person  in  whom  the 
trust  was  constituted,  and  does  not  transmit  to  his  heirs.  By 
the  death  of  Mr.  Gordon,  therefore,  the  trust  constituted  in  his 
person  has  ceased.  HLs  death  evacuated  the  trust,  and  the 
right  belongs  to  the  pursuer,  for  whose  behoof  it  was  created. 
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Dbummono 

V, 

Maokbizii. 

1758. 

Select  Deci- 
sions, p.  208. 


Lord  Kames,  in  his  report  of  the  case,  observes, — ^'  This  case 
being  reported  to  the  Lords,  they  agreed  upon  the  following 
propositions  : — l""**  That  the  trust  being  given  to  John  Gordon 
only,  and  not  to  his  heirs,  was  at  an  end  by  his  death ;  for 
there  cannot  be  a  trust  without  a  trustee.  2***"  That  Sir  Robert 
Monro  being  divested  by  the  trust-deed,  the  adjudication  does 
not  return  to  him  by  the  death  of  the  trustee.  3**"'  That  though 
the  person  for  whose  behoof  the  trustee  is  created,  may  in  his 
own  name  insist  in  every  personal  action  that  arises  from  the 
trust-deed,  yet  that  none  but  the  trustee  can  insist  in  any  real 
action,  or  any  action  founded  on  a  real  right;  because  the 
trustee  is  vested  in  the  property  or  real  right,  not  the  person 
for  whose  behoof  the  trust  is  created. 

'^  These  points  being  settled,  it  followed,  that  there  was  a 
subject  to  which  Mr.  Drummond  had  the  equitable  title,  but  yet 
left  in  medio  without  a  legal  title,  Mr.  Gordon  the  proprietor 
and  trustee  being  dead ;  and  the  important  question  was  in  what 
manner  this  equitable  right  was  to  be  made  effectual  'i  Several 
methods  were  proposed  that  were  found  insufficient  But  at 
last  the  Court  judged,  that  the  tnie  method  for  making  the 
equitable  right  effectual,  was  to  conjoin  with  it  the  property  by 
authorizing  Andrew  Drummond  to  raise  a  declaratory  adjudi- 
cation, calling  all  parties  that  might  appear  to  have  interest, 
viz.,  the  representatives  of  John  Gordon  and  of  Sir  Robert  Monro, 
and  concluding  that  the  trust-subject  thus  left  in  medio,  should 
be  adjudged  to  him  in  order  to  make  effectual  the  purposes  of 
the  trust.  This  can  be  done  by  the  Court  of  Session  supplying 
the  defects  of  common  law ;  and  that  such  a  process  is  compe- 
tent cannot  be  doubted,  when  it  is  considered,  that  an  action 
was  competent  to  Andrew  Drummond  against  John  Gordon 
himself,  to  denude  of  the  trust-subjects  in  his  favour  ;  and  the 
declaratory  adjudication  comes  in  place  of  this  process.  In  the 
meantime,  the  Court  found  it  necessary  to  sustain  Redcastle's 
objection.'' 
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1.  ^*  Besides  the  proper  diligence 
by  which  land  may  be  attached, 
there  is  another  judicial  proceed- 
ing which  may  be  productive  of 
important  consequences  in  compe- 
tition,— ^I  mean  a  decree  of  decla- 
rator and  adjudication.  Declarator 
is  one  of  those  remedies  unknown 
in  England,   in  which  the  good 
sense  and  adaptation  of  the  Scot- 
tish law  to  the  occasions  and  busi-* 
ness    of   life    is    distinguishable. 
Without  intending  to  show  the 
various  uses  to  which  this  form  of 
proceeding  may  be  applied,  it  is 
obvious,  that  on  many  occasions  it 
is  necessary,  for  the  purposes  of 
justice,  that  a  form  of  action  should 
be  provided,  by  which  the  true  in- 
terest of  a  party  in  heritable  pro- 
perty may  be  ascertained,  so  as  to 
prevent  the  creditors  of  one  who 
has  the  apparent  property  from 
carrying  it  off.     Thus,  where   a 
person  has  granted  a  security  over 
his  estate  by  means  of  an  absolute 
disposition,  trusting  to  the  honour 
of  the  disponee,  or  where  a  com- 
pany has  purchased  property  which, 
in  compliance  with  feudal  rules,  is 
disponed  to  one  of  the  partners,  or 
a  third  person,  for  behoof  of  the 
partnership,  but  without  including 
the  declaration  of  trust  in  the  dis- 
position ;  the  creditors  of  the  ap- 
parent proprietor,  if  there  were  no 
remedy,  might,  by  adjudication,  ju- 
dicial sale,  or  sequestration,  carry 
off  this  as  a  fund  of  division  among 
them,  leaving  the  party  to  whom 
truly  the  right  belongs  as  a  mere 
creditor  personally  for  the  value. 
The  remedy,  in  such  a  case,  is  by 
an  action  wherein  a  solemn  judicial 


declaration  can  be  made  of  the 
pursner^s  right. 

2.  ^^  This  action  is  brought  into 
the  Court  of  Session  by  a  sum- 
mons, stating  the  circumstances, 
and  concluding,  that  it  should  be 
found  and  declared  that  the  pro- 
perty truly  belongs  to  the  pursuer. 
This  is  a  real  action,  in  which  the 
object  is  not  to  have   a  decree 
against  the  defender  as  for  a  debt, 
but  a  judgment  against  the  land 
or  other  property.    And  after  the 
commencement  of  it,  no  voluntary 
act  of  the  apparent  proprietor  is 
suffered  to  interfere  with  or  defeat 
the  right  to  be  declared.    This  ac- 
tion may  also  admit  a  conclusion 
of  adjudication  for  having  the  land 
declared  and  adjudged  to  belong  to 
the  pursuer,  and  the  superior  de- 
cerned and  ordained  to  receive  the 
pursuer  as  vassal,  and  grant  to  him 
a  charter  on  which  he  may  be  in- 
feft.    The  effect  of  such  a  decree, 
followed  by  infeftment  in  the  lands, 
will  be  to  vest  in  the  pursuer  a 
right  which,  like  that  of  an  adju- 
dication in  implement,  will  not  be 
subject  to  the  pari  pa$9u  prefer- 
ence."— BelCB  Com,y  vol.  i.  p.  751. 
3.  The  action  of  declarator  was 
not  unknown  in  the  Soman  law. 
It  was  used  in  regard  to  servitudes, 
and  was  either  positive  or  negative 
according  as  the  object  was  to  af- 
firm or  deny  the  existence  of  a  ser- 
vitude*    The  action   declaring  a 
right  of  servitude  was  termed  the 
Actio  Confessoriay  and  the  action 
seeking  to  have  land  declared  free 
of  a  servitude  was  called  the  Actio 
Negatoria.     ^'  De  servitutibus  in 
rem  actiones  coropetunt  nobis,  ad 
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exeraplum  earum  quse  ad  usum — 
fructum  pertinent  tam  confessoria 
quam  negatoria,  confessoria  ei  qui 
semtutes  sibi  competere  conten- 
dity  negatoria  domino  qni  negat. 
Hsec  autem  in  rem  actio  confesso- 
ria nulli  alii  quam  domino  fundi 
competit.  Servitutem  enim  nemo 
vindicare  potest  quam  is  qui  domi- 
numinfundovicino  habet  cui  servi- 
tutem dicet  deberi." — Digest^  8, 5,2. 

4.  Lord  Stair  in  treating  of  de- 
clarators of  servitudes,  observes, — 
*^  The  Roman  law  bad  two  special 
actions  in  relation  to  servitudes. 
The  one  confessory,  whereby  par- 
ties did  insist,  to  obtain  a  servitude 
to  be  decerned  in  their  favour.  The 
other  negatory,  for  obtaining  a  de- 
creet declaring  them  free  of  such 
particular  servitudes.  The  same 
actions  are  competent  with  us,  but 
in  different  way,  and  by  distinct 
kinds  of  actions  ;  for  when  parties 
insist  for  servitudes  having  been  in 
zecent  use  of  enjoying  the  same, 
they  may  insist  in  a  possessory  ac- 
tion for  that  effect,  because  it  is 
the  continuation  of  their  possession, 
and  they  have  no  need  to  declare 
their  right  of  the  servitude.  But 
if  they  or  their  authors  have  not 
been  recently  in  use  of  enjoying 
that  servitude,  a  possessory  action 
is  not  competent  to  them,  but  they 
must  first  declare  their  right,  the 
reason  whereof  is  the  same,  which 
makes  the  difference  betwixt  pos- 
sessory and  petitory  or  declaratory 
judgments." — StotV,  4,  17,  1,  2. 

5.  "  The'  negatory  declarator  of 
servitude  is  seldom  used,  because 
servitudes  have  not  proper  posses- 
sion, but  use,  and  place  thereof; 


and  therefore  parties  conoemed 
may  stop  that  use,  if  they  find  any 
ground  of  doubt  of  the  right  there- 
of, without  hazard  of  ejection  or 
intrusion;  for  thereby  the  party 
having  right  to  the  servitude  may 
pursue  a  petitory  or  possessory  ac- 
tion upon  the  servitude,  if  he  be 
not  long  silent  as  aforesaid.  Yet 
the  negative  declarator  is  requisite 
to  liberate  thepursuer's  tenement  of 
any  pretence  of  right  or  possession 
whereby  another  may  claim  a  ser- 
vitude, as  pertinent  of  the  pur- 
suer's tenement,  by  long  possession, 
or  by  an  insufficient^  title,  accom- 
plished by  prescription,  especially 
lest  his  probation  of  interruption 
may  fail  by  the  death  of  his  wit- 
nesses. This  declarator  requires  no 
more  but  the  denial  of  the  servi- 
tude, which  is  negative,  and  proves 
itself,  unless  the  contrary  be  prov^- 
ed ;  and  thereupon  concludes  de- 
clarator of  liberation  from  such 
servitude,  decerning  the  defender 
to  desist  and  cease  from  troubling 
the  pursuer  therewith.  In  the  con- 
fessory  declarator,  defences  will  be 
competent  upon  anteriority  of  the 
defender's  infeftments,  before  the 
constitution  of  the  servitude,  or 
upon  interruption  thereafter;  or 
that  the  servitude  was  constituted 
a  non  habente  potestatem,^'' — StoMT^ 
4,  17,  5,  6. 

6. "  By  the  failure  of  the  trustees 
named  and  vested  with  an  estate, 
the  trust  falls.  This  effect  takes 
place  either  absolutely,  or,  if  there 
be  interests  beyond,  the  Court 
will  interfere  to  preserve  them. 
And  this  is  done  either,  1,  By  ap- 
pointing a  curator  bonis;   or  2, 
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By  a  declaratory  adjudication  io 
favour  of  a  new  trustee  suggested 
by  the  parties ;  or  3,  By  a  decree 
of  declarator  of  trusty  containing  a 
warrant  to  the  superior  to  enter 
the  person  having  the  radical  or 
equitable  right.  Those  measures 
may  be  pursued  by  adjudication 
on  a  charge  against  the  trustee^s 
heir ;  or,  where  the  conveyance  is 
strictly  personal,  or  the  heir  is  in- 
capable or  unwilling  to  interfere, 
by  declarator  of  trust,  without  any 
charge.  An  example  of  a  de- 
claratory adjudication,  calling  the 
representatives  of  the  trustee,  and 
all  having  interest,  will  be  found 
in  the  case  of  Drummond  t;.  Mac- 
kenzie, June  30,1758;  and  an  ex- 
ample of  a  declarator  of  trust,  in 
Dalziel  v.  Dalziel,  March  11, 
nSer—BeWs  Com.,  vol.  i.  p.  35. 

7.  The  expedient  sanctioned  by 
the  Court  in  the  two  cases  of 
Dalziel  and  Drummond,  may  be 
thought  to  be  inconsistent  with 
sound  principle.  A  feudal  right 
may  always  be  held  to  be  either  in 
the  person  or  in  the  liosreditaajacens 
of  some  party.  It  cannot  be  in 
pendente.  Where  lands  are  con- 
veyed in  trust  to  a  party  and  his 
heirs,  the  heir  is  entitled  to  enter 
to  the  trust  lands  by  service  or 
precept  of  clare  conetat.  What, 
however,  an  heir  may  take  up 
voluntarily  by  service  or  precept 
of  clare  constaty  he  may  be  charged 
to  take  up  necessarily  by  the  recog. 
nised  forms  of  law.  In  this  case, 
therefore,  an  adjudication  might 
have  proceeded  against  the  heir  of 
the  trustee,  on  a  charge  to  enter 
heir  to  his  predecessor,  or  on  his 
renouncing  to   be  heir,  it   might 


have  proceeded  against  the  hoire^ 
diias  jacena  of  his  predecessor. 

8.  Where  again  lands  are  con- 
veyed to  a  trustee,  without  men- 
tion of  his  heirs,  the  truster  and 
his  heirs  are  divested  only  to  the 
extent  of  the  trust  conveyance. 
The  investiture  of  the  trustee  is 
the  measure  of  the  divestiture  of 
the  truster.  It  would  perhaps 
therefore  have  been  more  agree- 
able to  principle,  to  have  held  in 
this  case  that  the  trust  estate  was 
in  the  person  of  the  Iruster  or  his 
heir,  and  that  he  was  bound  to 
denude  in  favour  of  the  parties, 
having  the  equitable  or  beneficial 
interest. 

9.  In  the  case  of  Gillespie  v. 
Robertson,  March  11,  1824,  a 
purchaser  objected  to  the  title 
offered  to  him,  on  the  ground  that 
the  seller^s  title  was  inept.  The 
circumstances  giving  rise  to  the 
objection  were  these, — A  disposi- 
tion was  granted  to  two  partners 
of  a  company,  "and  to  the  survivor 
for  behoof  of  himself,  and  the 
heirs  of  the  deceaser,  and  to  his 
disponees  heritably  and  irredeem- 
ably." After  infeftment  had  been 
taken,  one  of  the  partners  con- 
veyed his  share  by  a  mortis  causa 
deed,  to  his  two  sons,  and  died 
soon  after.  The  sons  afterwards 
executed  a  deed  of  agreement  and 
conveyance,  by  which  they  con- 
veyed their  right  to  the  surviving 
partner,  and  declared  the  subjects 
contained  in  the  disposition  to  be 
his  sole  and  exclusive  property. 
On  the  death  of  the  surviving 
partner,  his  eldest  son  consulted 
Mr.  Cranstoun,  then  Dean  of 
Faculty,  as  to  the  course  he  ought 
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to  follow  in  making  up  a  proper 
feudal  title.  Mr.  Cranstotin  ad* 
vised^  that  as  the  property  appear- 
ed ex  fade  of  the  feudal  title,  to 
have  been  held  in  trust  by  the  sur* 
viving  partner  now  deceased,  and 
as  the  trust  did  not  extend  to  heirs, 
and  so  came  to  an  end  by  his  death, 
the  proper  method  of  making  up  a 
title  in  the  person  of  his  heir  was 
to  raise  a  declaratory  adjudication, 
according  to  the  form  followed  in 
the  case  of  Drummond  v.  M'Ken- 
zie,  and  that  after  obtaining  a  de- 
cree of  declarator,  finding  the 
trust  extinguished,  and  that  he  had 
the  sole  right  to  the  property,  as 
representing  his  father,  he  should 
complete  his  title  to  the  property 
by  a  precept  fix>m  the  superior. 

10.  This  course  was  followed  by 
the  heir  of  the  surviving  partner. 
He  led  a  declaratory  adjudication 
for  having  the  property  which  had 
belonged  to  the  partnership,  and 
which  had  been  held  by  his  father 
in  trust  for  the  company,  declared 
to  belong  exclusively  to  himself,  as 
his  father's  heir,  in  virtue  of  the 
deed  of  agreement  and  conveyance 
by  the  sons  of  the  predeceasing 
partner  to  his  father,  and  the 
superior  ordained  to  infeft  him 
therein,  as  heir  to  his  father.  On 
obtaining  decree  in  this  action,  he 
then  made  up  a  title  to  the  pro- 
perty, on  a  precept  of  clare  constat 
firom  the  superior.  Having  after- 
wards sold  the  property,  the  pur- 
chaser suspended  on  the  ground 
that  the  seller's  title  was  inept,  be- 
cause the  pro  indiviso  share,  be- 
longing to  the  predeceasing  part- 
ner, ought  to  have  been  taken  out 
of  his  hcereditaa  jacenSy  by  the  sur- 


viving partner  expeding  a  sendee 
to  him  as  heir  of  provision  under 
the  investiture.  The  Court  vb> 
ftised  the  bill  of  suspension,  and 
were  satisfied  that  the  title  had 
been  correctly  made  up^  and  that 
the  case  of  Drummond  was  a  pre- 
cedent in  point. 

11.  The  objection  taken  bj  the 
seller  was  not  founded  on  the  in- 
competency of  the  heir  of  the  sur- 
viving partner  bringing  a  declara- 
tory adjudication,  for  the  purpose 
of  having  the  trust,  which  appear- 
ed ex  facie  of  the  investiture,  de- 
clared extinguished,  and  the  lands 
adjudged  to  him  as  his  exdosive 
property.     The  objection  proceed- 
ed on  the  ground  that  the  right  of 
the  predeceasing  partner  under  the 
investiture  was  still  in  htsrediiaU 
jacenUy  and  that  it  ought  to  have 
been  taken  up  by  the  surviving 
partner,  as  heir  of  provision  under 
the  investiture.      This,  however, 
was  unnecessary.     By  the  terms 
of  the  investiture,  the  conveyance 
was  in  favour  of  both  partner^ 
and  the  survivor  for  behoof  of 
himself,  and  the  heirs  of  the  pre- 
deceasing partner.     On  the  death 
of  one  partner,  it  was  unnecessary 
for  the  surviving  partner  to  serve 
heir  of  provision  to  the  one  pred^ 
ceasing,  as  the  right  in  the  prede- 
ceasing partner  accresced  to  him 
by  survivance,  and  there  was  no 
necessity  for  a  service.   Efiect  was 
given  to  this  doctrine  in  the  case 
of  BissET  V.  Walkeb,  Nov.  26, 
1799. 

12.  In  that  case,  two  sisters 
purchased  a  property  with  their 
joint  funds,  and  took  the  titles  to 
themselves,  and  "  the  longest  liver 
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of  them  two  their  heirs  and  as- 
signees."   They  afterwards,  by  a 
joint-disposition,  mortis  eausa^  con- 
veyed the  property  to  the  defender. 
At  the  date  of  the  disposition,  the 
elder  sister  was  on  deathbed.  The 
younger  sister  sarvived  her  about 
three  years,  and  died  without  ser- 
ving heir  to  her.     On  her  death, 
the    pursuer,  who    was    heir-at- 
law  of  both  sisters,  brought  a  re- 
duction of  the  disposition  in  favour 
of  the  defender,  in  so  far  as  related 
to  the  elder  sister^s  share,  as  having 
been  executed  on  deathbed.    The 
important  question   came  to  be. 
Whether  theeldestsister^s  righthad 
vested  in  the  younger  sister  with- 
out a  service  I  The  pursuer  plead- 
ed,— ^Although  it  were  admitted 
that,  by  the  terms  of  the  investi- 
ture the  fee  of  the  whole  pro* 
perty  went  to  the  survivor,  still  a 
service  was  necessary  to  vest  the 
feudal  right  in  her.   If  then  a  ser- 
vice was  necessary,  the  youngest 
sister  died  in  apparency  in  regard 
to  her  eldest  sister^s  share,  and  she 
could  not  in  apparency  gratuitously 
dispone  that  share.    The  defender 
PLEADED, — ^When  a  right  is  vest- 
ed in  two  persons,  and  die  longest 
liver  of  them,  the  survivor  has  not 
a  liferent  merely,  but  an  absolute 
fee  in  the  whole.     The  younger 
sister  came  to  have  the  same  right 
which  both  had  formerly ;  and  as 
she  did  not  succeed  to  her  elder 
sister  as  her  heir,  but  took  her 
share  in  terms  of  the  investiture,  a 
service    was    unnecessary.     The 
Court  by  a  great  majority  found, — 
"  That  by  her  surviving  Elizabeth, 
the  fee  of  the  whole  subjects  be- 
came vested  in  Margaret,  and  was 


carried  to  the  defender  by  the  set- 
tlement, and  therefore  assoilzied 
the  defender."  In  the  Faculty  Re- 
port it  is  stated, — "  On  advising 
the  petition  with  answers,  the  case 
was  considered  to  be  attended  with 
much  nicety.  The  right  of  the  sis- 
ters, it  was  observed,  may  be  com- 
pared to  that  of  trustees,  or  of  a 
corporation,  which  transmits  to  the 
survivors  without  a  new  investi- 
ture. Each  had  an  immediate  fee 
in  a  half,  and  an  eventual  one  in 
the  whole." 

13.  In  Crawfubd  o.  The  Eabl 
OF  DuNDONALD,  May  22,  1838, 
the  pursuer,  conceiving  herself  to 
be  in  right  of  an  adjudication 
which  had  been  originally  taken 
in  trust  by  a  party  for  her  prede- 
cessor, brought  an  action  against 
the  heir  of  the  trustee,  and  against 
the  representative  of  the  original 
debtor,  setting  ferth  that  the  heir 
of  the  trustee  had  refused  to  serve 
himself  heir  and  to  take  up  the 
trust,  and  concluding  to  have  it 
declared  that  the  trust  had  fallen 
and  expired,  and  that  the  right  to 
the  adjudication  belonged  to  the 
pursuer,  and  that  as  coming  in 
place  of  the  truster,  she  had  right 
to  apply  for  and  obtain  charters  of 
adjudication  for  feudally  vesting 
the  right  in  her  person,  so  that 
she  might  hold  it  as  freely  in  all 
respects  as  if  the  trust  had  never 
been  constituted.  Lokd  Jeffrey, 
Ordinary,  found,  "that  the  pursuer 
had  no  title  to  pursue,  and  that 
even  if  she  had,  the  action  was 
incompetent."**  On  the  latter  point 
his  Lordship  observed,  — "  But 
even  if  the  substantial  right  were 
properly  vested,  it  is  plain  that  the 
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present  would  be  an  incompetent 
form  of  making  it  effectual,  and 
that  without  charging  the  heir  of 
the  trustee,  and  adjudging  from 
him,  no  sufficient  title  to  the  origi- 
nal adjudication  can  be  vested  in 
the  pursuer.  The  case  of  Drum- 
mond  has  really  no  application; 
the  case  there  allowed  having  been 
justified  entirely  by  the  necessity 
arising  from  the  death  of  an  indi- 
vidual trustee,  for  whom  no  suc- 
cessor was  provided  by  the  deed. 
But  the  trust  in  this  case  was  ex- 
pressly conceived  in  favour  of  the 
trustee  named  and  his  heirs,  and 
it  is  admitted  that  he  hfts  an  heir 
existing  and  accessible.  The  right, 
therefore,  has  not  fallen  and  be- 
come so  sopite  or  extinguished  as 
in  the  case  of  Drummond,  but  is 
in  hoBreditate  jacente  of  the  original 
trustee,  and  capable  of  being  ad- 
judged from  his  known  heir  by  a 
familiar  process  of  law." 

14.  The  Court  adhered  to  Lord 
Jeffi-ey's  interlocutor,  in  so  far  as 
it  found  that  the  pursuers  had  no 
title,  but  recalled  the  same  quocui 
ultra.    LoBD  Glenlee  observed. 


— "  The  first  question  is — ^Whe- 
ther, really  and  truly,  the  pursuer 
has  any  title?  As  to  the  second 
head  of  the  interlocutor,  it  is  an 
important  point  of  law  which  is 
agitated.  The  leading  case  of  Dal- 
ziel  does  not  seem  to  have  been 
stated  to  the  Lord  Ordinary. 
With  that  case  before  me,  I  should 
be  inclined  to  think  that  a  declara- 
tor is  a  competent  mode  of  obtain- 
ing right  to  an  adjudication  in 
such  a  case  as  the  present,  sup- 
posing the  title  to  be  good.  But 
the  pursuer  has  no  vestige  of  a 
title  that  I  can  see.  On  this  point, 
therefore,  I  think  the  interlocutOT 
right."  Lord  Medwyn  observ- 
ed,— "  I  am  not  sure  that  I  can 
agree  as  to  the  want  of  title.  If 
there  is  a  title,  I  do  not  see  any 
objections  to  the  conclusions  of  the 
action."  Lobd  Justice  Botle 
observed, — "  After  considering  the 
argument,  I  am  satisfied  that  the 
debt  was  rendered  heritable.  I 
agree  with  Lord  Glenlee,  that 
there  is  a  difficulty  as  to  the  se- 
cond point  of  the  interlocutor." 
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SECTION  IX. 

DECREE    OF    SALE. 


A  Decree  of  Sale  will  not  operate  against  a  preferable  right  of  Pro- 
perty in  a  Party  nat  called  in  the  Process  of  Sale, 

I.— ROLLO  V.  DUNDAS. 

In  1680,  Thomas  Wylie  conveyed  a  tenement  of  land,  con-  Nov.  9, 1739. 
sisting  of  several  stories,  to  his  eldest  son  Thomas,  who  was  in-  Nabkativk. 
feft  upon  the  disposition  in  1688.  The  disposition  contained  a 
power  of  revocation.  In  1690,  he  executed  another  disposition 
in  favour  of  his  second  son  Henry,  by  which  he  conveyed  to 
him  the  second  story  of  the  tenement,  along  with  a  cellar. 
Upon  this  disposition  Henry  was  infeft  in  1697. 

In  1696,  the  eldest  son  Thomas  granted  an  heritable  bond  in 
favour  of  George  Leslie,  who  was  infeft  in  1697.  In  1701, 
James  Leslie,  the  son  and  heir  of  George  Leslie,  obtained  a 
decree  of  poinding  the  ground,  and  in  1707,  he  obtained  a  de- 
cree of  adjudication  against  Thomas  Wylie,  adjudging  the  whole 
tenement  of  land  to  belong  to  him  in  payment  of  his  debt.  In 
1696,  another  heritable  bond  was  granted  by  the  eldest  son,  in 
favour  of  Mr.  John  Peap,  on  which  he  was  infefk  in  1 700,  and 
in  1726  an  adjudication  was  led  upon  this  debt. 

Thomas  Wylie  was  survived  by  his  brother  Henry,  and  after 
the  death  of  Henry  a  process  of  ranking  and  sale  was  then 
brought  by  the  creditors  of  Thomas  Wylie  the  younger,  and  in 
this  action  John  WyUe,  the  eldest  son  of  Henry  Wylie,  was 
called  as  apparent-heir  of  Thomas  Wylie  his  uncle.  In  this 
process  the  first  story  of  the  tenement  was  purchased  by  Archi- 
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Roixo       bai^i  Angus,  without  any  exception  of  the  cellar,  which,  along 
DuHDAs.     with  the  second  story,  had  been  conveyed  to  Henry  Wylie,  and 
J  789.       the  purchaser  thereafter  made  over  his  right  to  the  defender. 
Sir  Henry  RoUo  of  Woodside  was  a  creditor  of  Henry  Wylie, 
and  upon  a  decree  cognitionis  causa  against  John  Wylie,  his 
eldest  son  and  apparent  heir,  obtained  in  1711  an  adjudication 
of  the  second  story  of  the  tenement,  and  the  cellar  thereto  be- 
longing, on  which  he  was  infeft  in  1730.     The  pursuer  Lady 
RoUo,  as  heir  to  her  father,  brought  an  action  of  maills  and 
duties  against  the  defender  for  the  rent  of  the  cellar.     The 
defender  pleaded  the  decree  of  sale. 

aegumeht  for  Plbaded  FOR  THE  PuRSUER. — The  Cellar  in  question  was  the 
property  not  of  Thomas  Wylie,  but  of  Henry  Wylie  his  brother, 
in  virtue  of  the  disposition  in  his  favour  granted  by  his  father 
in  1690.  Although  the  cellar  was  comprehended  in  the  decree 
of  sale,  that  ought  not  to  cut  oflF  the  right  that  was  in  Henry 
Wylie,  even  though  his  apparent  heir,  the  very  person  called  in 
the  process  of  sale,  was  now  insisting  upon  it.  If  Henry  Wylie's 
heir  had  appeared  in  the  process  of  sale,  and  objected  that  the 
cellar  in  question,  as  belonging  to  his  father  Henry,  and  not  to 
his  uncle  Thomas,  of  whose  estate  only  an  action  of  ranking  and 
sale  was  raised,  he  would  have  succeeded  in  preserving  his  r^ht 
to  the  cellar  as  heir  of  his  father,  against  the  creditors  oi  his 
uncle,  and  prevented  it  being  exposed  to  sale.  The  question 
then  is,  Whether  the  fact  of  Henry  Wylie's  apparent  heir  being 
called  in  the  action  of  sale,  and  not  appearing  to  plead  his  title 
to  the  cellar,  can  have  so  strong  an  effect  as  to  cut  him  out  of 
his  right  ? 

It  is  true,  that  great  regard  is  due  to  judicial  sales.  If,  how* 
ever,  a  subject  be  comprehended  in  a  decree  of  sale  which  does 
not  belong  to  the  bankrupt,  at  the  instance  of  whose  creditors 
the  sale  is  carried  on,  but  to  another  person,  it  cannot  be  held 
that  that  third  person  is  thereby  cut  out.  The  law  has  declared, 
that  judicial  sales  shall  be  as  effectual  to  the  purchasers  as  if 
made  by  the  bankrupt  and  all  his  creditors  having  rights  affect- 
ing the  lands  sold ;  and  that  these  lands  shall  be  freed  and  dis* 
burdened  of  all  the  deeds  of  the  bankrupt  and  his  predecessors. 
The  law,  however,  has  nowhere  said,  that  by  virtue  of  a  judicial 
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sale,  a  purchaser  shall  carry  right  to  a  subject  not  belonging  to      ^®"^ 
the  bankrui)t.    With  regard  to  the  question,  whether  any  subject     Dundas. 
was  the  bankrupt's  or  not,  the  purchaser  is  left  in  the  same      ItsqT 
condition  as  if  the  sale  had  been  voluntarily  made  by  the  bank- 
rupt and  his  creditors.    In  that  case,  undoubtedly  no  right  that 
was  not  in  the  bankrupt  and  his  creditors  could  be  conveyed. 
The  heir  of  Henry  Wylie  then  might  reasonably  imagine  that 
no  person  would  purchase  the  cellar  in  question,  since  it  could 
not  be  made  appear  to  belong  to  the  bankrupt. 

But  even  although  it  were  to  be  held  that  Henry  Wylie's 
heir  might  himself  be  cut  oflF  from  any  title  to  the  subject  in 
question,  on  account  of  his  neglect  to  appear  in  the  action  of 
sale,  yet  that  ought  not  to  prejudice  the  pursuer's  right.  John 
Wylie,  the  heir  of  Henry,  was  denuded  of  all  right  to  the  sub- 
ject in  question,  by  the  adjudication  obtained  by  the  pursuer's 
father  in  1711.  No  deed,  therefore,  or  neglect  on  the  part  of 
John  Wylie  could  hurt  a  third  party  who  before  that  deed  or 
neglect  had  a  right  in  his  person  to  that  subject.  If  the  pur- 
suer's father  had  been  infeft  upon  his  adjudication  of  1 726,  before 
the  commencement  of  the  process  of  sale,  the  decree  of  sale 
could  not  have  cut  off  a  right  completely  established  in  his  per- 
son, since  it  is  not  pretended  that  he  was  called  in  the  process. 
The  pursuer's  father  was  infeft  on  his  adjudication  in  1730,  dur- 
ing the  dependence  of  the  process  of  sale,  and  nearly  five  years 
before  the  decree  was  pronounced.  If,  however,  a  right  com- 
pleted before  the  commencement  of  the  process  of  sale  could  not 
be  cut  off  by  the  decree  of  sale,  there  seems  no  good  reason  why 
a  simple  adjudication  should  be  liable  to  such  an  exception, 
since  the  one  appears  upon  record  as  well  as  the  other,  and 
therefore  may  be  known  to  any  purchaser. 

As  therefore  the  cellar  in  question  was  the  property  of 
Henry  Wylie,  and  not  the  property  of  Thomas  Wylie  the 
bankrupt,  it  could  not  be  conveyed  by  the  decree  of  sale,  and 
the  pursuer  has  right  to  insist  in  the  present  action  against  the 
defender,  notwithstanding  that  decree. 

Pleaded  fob  the  Defender. — As  Thomas  Wylie,  the  father,  ^ouwwt  fob 
conveyed  the  whole  tenement  of  land,  m  1680,  m  favour  of 
his   eldest  son,    and  the  debts  contracted  by    him   affected 
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RoLLo  the  whole  tenement,  no  posterior  disposition  by  the  father 
DuHDAB.  could  militate  against  the  creditors  of  the  son.  The  grant- 
1789.  ing  of  such  a  disposition  was  uUra  vires  of  the  father,  he 
being  already  denuded  in  favour  of  his  son.  Besides,  Henry 
Wylie,  the  second  son,  survived  his  elder  brother,  and  succeeded 
him  in  his  estate.  He  became  thereby  liable  for  all  his  brother's 
debts  and  deeds ;  and  it  would  appear  that  both  he  and  his 
brother  were  bankrupt. 

The  process  of  ranking  and  sale  was  carried  on  by  the  cre- 
ditors of  Thomas  the  elder  brother,  but  the  heir  of  Henry  was 
expressly  called,  and  the  tenement  was  liable  to  be  adjudged  to 
the  purchaser  from  John  Wylie,  the  heir-apparent  of  Henry  his 
father,  as  well  as  of  Thomas  his  uncle.  The  process  was  regularly 
carried  on,  the  heir  and  creditors  in  possession  being  called 
personally.  At  this  time  Sir  Henry  RoUo,  the  father  of  the 
pursuer,  was  not  in  possession,  for  no  infeftment  followed  upon 
his  decree  of  adjudication,  till  the  year  1 730,  and  even  upon 
that  infeftment  no  possession  ever  followed. 

The  process  of  sale  was  commenced  in  1726.  At  this  time 
the  pursuer  ought  to  have  appeared  in  order  to  be  ranked  in 
her  proper  place,  in  case  she  had  any  claim  upon  the  subjects 
sold.  Having  allowed  the  sale  to  go  on,  it  must  now  stand 
good.  The  purchaser  was  bound  to  pay  the  price  conform  to 
the  ranking,  and  he  cannot  now  be  liable  to  any  creditor  who 
neglected  to  produce  his  interest  in  due  time.  The  Act  of 
Sederunt  1711,  expressly  declares,  "That  if  any  person  law- 
fully summoned,  either  in  common  form  or  edictally,  suflfer  the 
decreet  of  ranking  to  go  out  without  producing  and  competing 
upon  his  interest,  the  decreet  and  sale  shall  not  the  less  stand 
good,  and  the  pursuer  be  bound  to  pay  conform  thereto,  and 
the  person  faiUng  shall  have  no  other  remedy  but  to  pursue  the 
receivers  of  the  price,  and  their  heirs,  as  accords." 

The  purchase  of  the  subject  in  question  having  been  made 
at  a  public  roup,  that  alone  is  sufficient  to  exclude  the  pursuer's 
action.  Since  the  Act  of  Parliament  1681,  regulating  the  sale 
of  bankrupts'  lands,  many  estates  are  no  otherwise  secured  to 
the  proprietors  than  by  decreets  of  sale.  If  these  should  be 
reduced  by  creditors,  who  are  only  cut  out  by  their  own 
neglect,  as  in  the  present  case,  purchases  of  this  sort  would  be 
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exceedingly  precarious,  and  there  would  be  but  few  probably  in       ^^^ 
time  to  come.  Dukdas. 

In  other  cases,  the  rights  of  authors  are  more  carefully  looked  1739. 
into.  Expired  apprisings  and  adjudications  are  subject  to  re- 
view upon  nullities  and  informalities,  because  there  the  creditor 
looks  to  his  own  securities.  Even  assignees  purchasers  of  such 
rights  are  in  the  same  case  by  the  law  caveat  emptor.  In  these 
cases,  therefore,  where  a  creditor  is  misled,  he  has  himself  only 
to  blame ;  but  it  is  and  ought  to  be  otherwise  in  sales,  where 
the  Court  are  in  some  respect  the  legal  authors  of  the  purchase, 
and  do  before  adjudging  the  purchase  sold  to  the  highest 
offerer,  review  the  whole  steps  of  the  process,  and  find  and 
declare,  that  the  same  have  proceeded  regularly.  Were  it 
otherwise,  purchasers  at  public  roups  would  not  be  easily  found. 
They  purchase  on  the  faith  that  their  purchases  are  absolutely 
secure.  Whatever  objection  is  stated  after  the  Court  has  found 
that  the  sale  has  regularly  proceeded,  must  be  held  as  coming 
too  late.  It  must  be  excluded  on  the  ground  of  being  com- 
petent and  omitted. 

In  regard,  therefore,  that  Thomas  Wylie  was,  in  1688,  infeft 
in  the  whole  tenement,  and  that  the  rights  and  diligences  of  the 
creditors  upon  which  the  process  of  sale  was  instituted,  affected 
universally  the  whole  tenement,  and  in  regard  that  the  pur- 
chase was  made  at  a  pubUc  sale,  and  upon  the  public  faith,  the 
defender  ought  to  be  assoilzied  from  the  present  action,  without 
prejudice  to  the  pursuer  to  proceed  against  the  receivers  of  the 
price  of  the  subjects  sold. 

LoBD  KiLKBRRAN,  Ordinary,  found, — "  That  it  was  competent  interlocutor  of 
for  the  pursuer,  in  right  of  her  adjudication  of  the  cellar  in  June  21, 17^' 
question,  deduced  by  her  predecessor  against  the  heir  of  Henry 
Wylie,  to  object  to  the  decreet  of  sale,  as  conveying  a  subject 
which  did  not  belong  to  Thomas  Wylie  the  bankrupt,  but  to 
the  said  Henry  Wylie,  her  predecessor's  debitor,  notwithstand- 
ing that  John  Wylie,  the  apparent  heir  to'  Henry  Wylie  his 
father,  be  therein  called  as  heir  to  the  said  Thomas  Wylie  his 
uncle,  and  found  it  instructed  by  the  disposition  and  infeftment 
thereon,  flowing  from  Thomas  Wylie  elder,  in  favour  of  Henry 
Wylie  his  second  son,  that  the  cellar  in  question  belonged  to 
the  said  Henry  Wylie,  and  not  to  the  said  Thomas  Wylie  the 
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RoLLo      bankrupt,  and  therefore  repelled  the  defence  founded  on  the 
DuKDAs.      decreet  of  sale/' 

1789. 

Judgment.  The  defender  having  reclaimed,  the  Lords,  upon  advising 

Kiikemn's      petitions  and  answers,  "  Found  the  sale  novir  unquarrellable,  in 
apera.  SO  far  as  the  subject  in  question  was  sold,  and  before  answer 
remitted  to  the  Ordinary,  to  inquire  how  far  that  part  of  the 
first  story  in  question  was  actually  sold,  and  to  determine  or 
report." 
Nov.  21, 1739.       On  a  reclaiming  petition  by  the  pursuer,  the  Court  adhered. 
MS.Notes.  On  the  pursuer's  petition,  Lord   Kilkerran  has  written, 

Session  Papers.  "  This  petition  was  refused  by  the  President's  casting  vote." 
Eichies'  Deci-  In  the  Notcs  to  his  Decisions,  Lord  Elchibs  observes, — "  The 
sions,  >o .  u.  p.  q^ggj^Qjj^  though  about  a  small  subject,  was  of  some  import- 
ance,— How  far  a  sale  before  the  Lords  could  be  quarrelled  by 
a  third  party,  having  right  to  the  subject,  not  derived  from  the 
bankrupt  ?  The  Lords  found,  that  Henry  Wylie  the  son  and 
heir  of  Henry,  as  well  as  of  Thomas  the  bankrupt,  being  called 
in  the  sale,  neither  Henry  nor  any  of  his  creditors  can  quarrel 
the  sale.  And  they  thought  the  Act  of  Parliament  had  the 
same  eifect,  which  provides  that  the  subject  shall  be  free  from 
the  debts  and  deeds  of  the  bankrupt  or  his  predecessors  ;  and 
Henry's  right  flowed  from  the  predecessor  of  the  bankrupt 
Afterwards  adhered."    • 


II.— URQUHART  v.  OFFICERS  OF  STATE. 

Feb.  6, 1767.  In  1588,  Sir  William  Keith  obtained  from  King  James  the 
Naobativb.  Sixth  a  charter  of  the  lands  and  barony  of  Dairy,  containing 
an  erection  of  the  kirk  of  Cromarty,  and  other  eighteen  kirks 
therein  mentioned,  which  had  formerly  belonged  to  the  Bishop 
of  Ross  and  his  chapter,  into  parsonages,  and  granting  to  Sir 
William  the  teinds  and  parsonages  thereof,  and  erecting  the 
whole  into  one  barony,  called  the  Barony  of  Dairy.  Sir  Wil- 
liam was  infeft  upon  this  charter  in  the  same  year. 

In  1555,  Sir  William  disponed  the  barony  and  patronages  to 
his  brother  John,  who  was  infeft.     John  disponed  to  James 
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Lord  Balmarino,  whose  son  John  disponed  to  Sir  Robert  Innes    Urquhart 
in  1631.     In  1656,  Sir  Robert  Innes  disponed  to  the  Earl  of  Ohkcekbof 
Cromarty,  who  disponed  to  his  son  Sir  Kenneth  Mackenzie,  to 
whom  Sir  George  Mackenzie  succeeded.     At  a  judicial  sale  of 
Sir  George's  estate,  the  patronage  of  the  kirk  of  Cromarty  was 
sold  to  the  pursuer,  who  brought  a  declarator  of  his  right. 

The  defenders  pleaded  that  Sir  Robert  Innes  was  denuded  of 
the  right  of  patronage  in  1636,  by  a  conveyance  to  the  Bishop 
of  Ross,  which  waa  twenty  yeai's  prior  to  the  conveyance  by 
Sir  Robert  to  the  Earl  of  Cromarty,  and  that  the  Crown 
was  now  in  right  of  the  Bishop  of  Ross.  Besides  stating  vari- 
ous other  pleas,  the  pursuer  founded  on  his  right  under  the  de- 
cree of  sale  as  being  unchallengeable. 

Pleaded  for  the  Pursuer. — The  pursuer  is  in  a  very  differ-  argument  pob 

PURSUEB. 

ent  position  from  ordinary  purchasers.  He  has  bought  the 
right  in  question  at  a  judicial  sale,  upon  the  faith  of  an  Act  of 
Parliament.  The  Act  1695,  c.  6,  for  the  purpose  of  encourag- 
ing the  lieges  to  purchase  such  estates,  has  enacted,  "  That  the 
purchaser  paying  the  price  oflFered,  to  the  creditors  as  they  shall 
bo  ranked  by  the  Lords  of  Session,  shall  be  for  ever  exonered, 
and  that  the  lands  and  others  purchased  and  acquired  shall  be 
disburdened  of  all  debts  and  deeds  of  the  bankrupt  or  his  pre- 
decessors from  whom  he  had  right."  It  would  be  inconsistent 
with  this  proviso  in  the  Statute,  if  the  pursuer  was  to  be 
disquieted  in  the  purchase  he  has  made  of  the  patronage  in 
question,  as  derived  from  the  family  of  Cromarty,  upon  pre- 
tence of  any  deed  of  Sir  Robert  Innes's,  from  whom  they  had 
right. 

The  defenders  do  not  give  judicial  sales  the  security  intended 
for  them  by  this  Statute,  when  they  make  them  no  better  than 
conveyances  granted  by  the  bankrupt,  with  consent  of  all  his 
creditors.  Such  conveyances  would  not  exclude  the  deeds  of 
the  bankrupt's  predecessors,  and  yet  they  are  in  express  words 
excluded  by  the  Act.  If  a  purchaser  will  have  right  to  the 
estate,  although  the  bankrupt's  predecessor  hp-d  been  denuded 
of  the  property  in  favour  of  a  third  party,  it  is  not  easy  to  dis- 
cover why  a  difference  should  be  made,  because  the  deed  by 
which  the  lands  are  liable  to  be  evicted  was  not  granted  by  the 
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Ubquhaet    immediate  ancestors  of  the  bankrupt  to  whom  he  serves  heir, 
Offices^  ov    but  bv  his  OF  their  authoFS  from  whom  he  had  right. 

The  reason  of  the  thing  applies  equally  to  both  cases.  The 
party  entitled  to  the  lands  sold  has  no  more  reason  to  complain 
when  his  title  is  derived  from  one  of  the  bankrupt's  authors, 
such  as  Sir  Robert  Innes,  than  if  it  had  been  derived  from  the 
Earl  of  Cromarty,  one  of  the  bankrupt's  ancestors.  In  either 
case  he  would  be  equally  preferable  to  the  bankrupt  or  his  cre- 
ditors who  have  received  the  price,  although  it  secures  the  pur- 
chaser for  the  sake  of  public  expediency,  and  the  general  quiet 
of  the  mind  of  the  lieges. 

If  purchasers  at  judicial  sales  were  subjected  to  the  hazard 
of  having  their  purchases  evicted  from  them  by  latent  deeds  of 
the  bankrupt,  or  of  those  from  whom  he  derived  title,  it  would 
destroy  the  faith  and  credit  of  such  purchases,  which  are  now 
esteemed  the  best  securities  in  Scotland.  By  the  words  of  the 
Act  1695,  the  purchaser  is  for  ever  exonered,  and  the  lands 
purchased  are  disburdened  of  the  debts  and  deeds  of  the  prede- 
cessors of  the  bankrupt,  from  whom  he  derives  right.  Accord- 
ing to  the  plain  intention  of  the  Statute,  the  lands  ought  like- 
wise to  be  disburdened  of  the  debts  and  deeds  of  the  author  or 
first  donor,  from  whom  the  bankrupt  derives  right  through  his 
predecessors.  The  mischief  to  the  purchaser  is  the  same,  whe- 
ther the  estate  be  evicted  by  the  deeds  of  the  one  or  the  other ; 
and  as  to  any  hardship  which  may  be  supposed  to  arise  from 
selling  the  estate  of  one  man  for  payment  of  the  debts  of  an- 
other, the  Statute  hath  provided  a  remedy  by  giving  the  recourse 
against  the  creditor  to  receive  the  price. 

AEGtnoarr  for  Pleaded  FOR  THE  DEFENDERS. — The  pursuer  mistakes  and 
*  misapplies  the  words,  as  well  as  the  true  intent  and  meaning 
of  the  Act  1695.  Sir  Robert  Innes,  who  is  the  common  author 
of  both  parties,  was  not  the  predecessor  of  Kenneth  Mackenzie 
of  Cromarty,  for  whose  debts,  or  those  of  Sir  George's  son,  the 
patronage  in  question  was  sold.  The  Crown,  as  in  the  right  of 
the  Bishop  of  Ross,  had  a  title  to  the  patronage  in  virtue  of  the 
disposition  1566,  preferable  to  any  title  that  was  vested  in  the 
family  of  Cromarty.  It  would  indeed  be  strange  if  it  was  law, 
that  by  virtue  of  a  judicial  sale  of  this  patronage,  brought  at 
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the  suit  of  the  creditors  of  Mackenzie  of  Cromarty,  the  King,  UBQraABT 
who  was  not  made  a  party  to  that  suit,  should  be  ousted  of  his  omoms  o» 
lawful  right  without  remedy.  1 

The  law  of  Scotland,  however,  admits  of  no  such  absurdity  or  ^^^^' 
iniquity.  It  provides  nothing  but  what  justice  required,  namely, 
that  the  estate  which  belonged  to  the  bankrupt,  such  as  it  was, 
might  be  sold  by  the  Court  for  payment  of  his  debts,  whether  the 
bankrupt  should  consent  to  the  sale  or  not.  The  law  never  intended 
to  give  the  purchaser  a  greater  estate  or  interest  in  the  subjects 
sold,  than  had  truly  belonged  to  the  bankrupt  himself,  or  con- 
sequently to  his  creditors.  The  design  and  intent  of  the  law 
was,  to  transfer  to  a  purchaser  for  the  use  of  the  creditors,  the 
estate  that  was  truly  in  the  bankrupt,  but  not  to  create  for  their 
use  any  new  estate  or  interest  that  never  belonged  to  him,  or 
to  give  away  for  payment  of  his  debts  what  belonged  to  third 
parties  who  were  not  called  in  the  process  of  sale,  and  who  had 
no  opportunity  to  defend  that  title.  To  have  done  otherwise 
would  have  been  iniquitous  and  absurd. 

The  meaning  of  the  clause  in  the  Act  1695,  founded  on  by 
the  pursuer,  is,  that  the  purchaser,  on  paying  or  consigning  the 
price,  should  have  all  right  or  title  which  had  belonged  to  the 
bankrupt  or  his  predecessors,  and  that  was  descendible  or  com- 
petent to  him,  and  which  he  and  his  creditors  jointly  had  it  in 
their  power  by  voluntary  deeds  or  conveyances  to  have  made 
over  iFor  the  payment  of  his  debts.  This  sense  of  the  Act  is 
farther  evident  from  the  words  that  immediately  follow  in  the 
same  clause,  namely,  "  And  that  the  bankrupt,  or  his  heirs,  or 
apparent  heirs  or  creditors,  without  exception  of  minority,  not 
compearing,  or  conceiving  themselves  to  be  prejudged,  shall  only 
have  access  to  pursue  the  receivers  of  the  price,  and  their  heirs, 
and  reserving  to  the  minor's  lesed  his  relief  as  accords.'' 

All  this  provision  is  made  in  respect  of  persons  who  are  en- 
titled to  claim  in  the  right  of  the  bankrupt  himself,  and  to  take 
their  dividend  of  the  price  of  the  estate  that  was  truly  in  him 
their  debtor.  There  is  not,  however,  one  word  in  the  clause,  or 
in  the  whole  Statute,  importing  that  one  man's  estate  uncalled  in 
the  process  may  be  effectually  sold  to  his  prejudice  for  pay- 
ment of  another  man's  debts,  or  that  third  parties,  strangers  to 
the  bankrupt,  his  predecessors  and  creditors,  who  m<iy  be  pos- 
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Urqumabt  gessed  of  prior  and  preferable  titles,  derived  from  a  remote  com- 
Ofpiobrs  Qt  mon  author  to  them  and  the  bankrupt,  to  any  estate  that  was 
nominally  in  the  bankrupt's  person,  may,  by  a  process  of  sale,  at 
the  suit  of  one  of  his  creditors,  be  finally  deprived  of  their  rights 
and  possessions  without  knowing  how  or  wherefore. 

On  report  of  Lord  Kilkerran,  the  Lords  "  Repelled  the  alle- 
geance  founded  on  the  Act  of  Parliament  1695,  and  found,  that 
the  right  of  the  Crown  is  not  barred  by  the  decreet  of  sale,  and 
remitted  to  the  Lord  Ordinary  to  proceed  accordingly." 
Journals  of  The  pursucr  having  appealed  to  the  House  of  Lords,  Lobd 

Feb!*6,°i767.  ^'  Hardwickb,  Chancellor,  presiding, — "  It  was  ordered  and  ad- 
judged, that  the  cross  appeal  be  dismissed,  and  that  such  parts 
of  said  interlocutor  of  July  28,  1753,  as  are  therein  complained 
of,  be  aflBrmed." 


JUBOMEMT. 

July  28, 1763. 


1.  "  Decree  of  judicial  sale  is 
truly  an  adjudication,  proceeding 
at  the  instance  of  a  creditor  hold- 
ing a  real  security  over  the  estate, 
where  the  debtor  is  insolvent ;  or, 
without  insolvency,  at  the  instance 
of  an  apparent  heir  of  the  debtor, 
as  trustee  for  the  creditors,  and  for 
his  own  eventual  interest.  The 
object  of  the  action  is  to  have  the 
debtor  s  estate  brought  to  public 
sale,  and  the  price  divided  among 
the  creditors.  It  differs  from  ad- 
judication so  far,  that  there  is  no 
legal;  no  power  or  time  left  for 
redemption ;  it  is  an  absolute  ad- 
judication to  the  purchaser.  The 
decree  adjudges  the  estate,  as  in  a 
common  adjudication,  but  irre- 
deemably, to  pertain  and  belong 
to  the  purchaser,  and  ordains  the 
superior  to  infeft  and  seise  the  pui> 
chaser  as  vassal  in  the  lands.  The 
decree   of  sale   is  followed   by  a 


charter  of  sale  and  adjudicatioD, 
containing  a  precept  for  infeft- 
ment.  And  sasine  being  taken, 
and  duly  recorded,  the  feudal  title 
is  complete.  This  is  esteemed  a 
title  of  a  very  eligible  kind.*" — 
BelFs  Principles^  p.  310. 

2.  In  the  case  of  Chalmbbs  v. 
MiRETON,  June  21,  1720,  a  de- 
cree of  sale  produced  by  the  pur- 
chaser, was  found  sufficient  to  ex- 
clude the  pursuer's  title.  The 
bankrupt,  at  the  instance  of  whose 
creditors  the  judicial  sale  had  taken 
place,  had  only  a  liferent  interest 
in  the  estate  sold.  The  fee  was  in 
his  son,  the  pursuer,  who  was  an 
infant  at  the  time  of  the  judicial 
sale.  He  afterwards  brought  a 
process  of  reduction  against  the 
defender,  who  had  purchased  the 
estate,  to  have  his  title  set  aside. 
The  purchaser  produced  his  de- 
cree of  sale,  and  contended  that 
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his  right  by  that  decree  was  un- 
challengeable, in  virtue  of  the  Act 
1695,  regarding  the  sale  of  bank- 
rupt estates,  and  that  his  right,  in 
virtue  of  the  decree  of  sale,  ex- 
cluded the  pursuer^s  action,  as  it 
was  sovereign  and  unexception- 
able, standing  upon  the  public 
faith.  The  Lords  found,—"  That 
the  decreet  of  sale  was  a  sufficient 
production  made  for  the  purchaser 
to  exclude  the  pursuer^s  title." — 
DalrympUa  Decisions j  p.  250. 

3.  "  Every  purchaser  of  a  bank- 
rupt estate,  who  shall  pay  the  price 
to  the  creditors  ranked,  or,  in  case 
of  their  refusal  to  receive  payment, 
shall,  after  a  year  from  the  sale, 
consign  it  in  the  hands  of  the  Ma- 
gistrates of  Edinburgh,  is,  by  Act 
1695,  c.  6,  declared  to  be  dis- 
charged of  his  obligation,  and  the 
lands  are  declared  disburdened  of 
all  the  debts  and  deeds  of  the  bank- 
rupt, or  his  ancestors  or  authors ; 
and  the  only  remedy  provided  by 
that  Act  to  such  of  the  bankrupt's 
creditors  as  judge  themselves  pre- 
judiced by  the  sale  and  division  of 
the  price,  is  an  action  for  recover- 
ing their  share  from  the  creditors 
who  have  received  it ;  but  no  ac- 
tion lies  at  their  suit,  though  they 
should  be  minors,  against  the  pur- 
chaser himself.  Yet  this  cannot  be 
understood,  as  if  such  payment  or 
consignation  conferred  any  stronger 
right  to  the  lands  upon  the  pur- 
chaser, than  was  competent  to  the 
bankrupt,  which  was  nevertheless 
explicitly  adjudged,  Couper  alias 
Chalmers  v.  Miretox,  plainly 
contrary  to  the  common  rules  of 
law,  and,  indeed,  to  common  equi- 
Xy ;  for  though  the  purchaser  ac- 


quires all  right  vested  in,  or  de- 
scendible to  the  bankrupt  from 
his  ancestors  or  authors,  it  cannot 
hurt  third  parties,  who  may  have 
had  a  right  preferable  to  that  of 
the  bankrupt,  and  who,  not  being 
called  as  defenders,  had  no  access 
to  know  of  the  sale,  and  upon  that 
account,  no  opportunity  of  appear- 
ing for  their  interest.'' — Erskinej 
2,  12,  63. 

4.  "  A  decree  of  judicial  sale, 
when  properly  completed  as  a  feu- 
dal title,  is  regarded  as  the  best 
and  the  most  eligible  that  a  pur- 
chaser can  receive ;  and  yet  many 
seem  to  talk  of  the  goodness  of 
such  a  title,  without  knowing  pre- 
cisely in  what  its  virtue  consists. 
The  right  acquired  by  judicial  sale 
rests  upon  an  irredeemable  decree 
of  adjudication,  secured  against  all 
objection  on  the  part  of  the  debtor, 
and  those  deriving  right  from  him 
by  its  judicial  nature  as  a  decree, 
and  by  the  declarations  in  the 
Acts  of  Parliament  which  estab- 
lish it ;  against  all  claims  of  cre- 
ditors, by  the  extinction  of  the 
real  securities,  and  by  the  decree 
of  certification,  which,  to  the  effect 
of  securing  the  purchaser,  holds 
every  debt  not  produced  to  be  false 
and  forged ;  and,  finally,  against 
any  claim  of  eviction  from  other 
quarters,  by  the  warrandice  of  the 
conveyances  to  the  debts  of  the 
creditors,  and  the  consequent  right 
of  recalling  from  each  the  sum  paid 
to  him.  This  seems  to  comprehend 
all  the  circumstances  of  extraordi- 
nary security  which  the  piurchaser 
enjoys  from  this  sort  of  title. 

5.  "  Yet  it  was  contended  once, 
nay,  actually  decided  by  the  Court, 
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that  a  judicial  sale  is  a  title  of  a 
much  stronger  kind ;  that,  being 
so  public  an  act,  so  carefully  and 
anxiously  advertised,  not  only  by 
citations,  both  special  and  edictal, 
to  all  who  may  be  interested,  but 
also  by  advertisements  in  the  news- 
papers and  publications  of  every 
possible  kind,  a  purchaser  should 
not  be  exposed  to  the  claims  of 
strangers,  in  the  character  of  pro- 
prietors, since  they  ought  to  have 
appeared  before  the  sale ;  and  that 
the  only  remedy  for  them  should 
be,  an  action  against  those  to  whom 
the  price  had  been  paid.  But  an- 
other view  came  to  be  taken  of  this 
question,  when  the  true  principles 
were  better  understood;  and  the 
right  of  a  third  person  not  called 
as  a  party  in  the  sale,  was  sustained 
against  the  purchaser. 

6.  "  It  is  no  longer,  then,  to  be 
questioned,  that  a  judicial  sale 
gives  no  protection  against  the 
claims  of  third  parties,  whose  right 
is  not  derived  from  the  bankrupt, 
and  who  were  not  parties  in  the 
action  of  sale.  And  there  seems 
to  be  as  little  doubt,  that,  upon  the 
emerging  of  any  claim  which  un- 
dermines the  right  that  was  in  the 
bankrupt,  the  purchaser  would  be 
entitled  to  suspend  the  payment  of 
the  price,  until  he  were  relieved 
from  it.  As  the  purchaser,  then, 
has  no  protection  against  claims  of 
eviction  from  third  parties  whose 
rights  are  preferable  to  that  of  the 
bankrupt;  as  his  right  is  in  no- 
thing better  than  that  of  the  bank- 
rupt himself;  and  as  the  legisla- 
ture, by  introducing  a  mode  of 
selling  the  property  of  the  bank- 
rupt, had  no  design  of  creating  a 


new  estate  for  him, — all  that  the 
purchaser  has  to  trust  to  in  this 
respect  is,  on  the  one  hand,  a  strict 
search  of  the  records,  and  a  scru- 
pulous examination  of  the  title- 
deeds  ;  and,  on  the  other,  the  obli- 
gation of  warrandice  contained  in 
the  conveyances  from  the  credi- 
tors."— BelFa  Cam.y  vol.  ii.  pp. 
277,  280. 

7.  The  judgment  in  the  case  of 
RoLLO  f>.  DuNDAS  is  rested  by 
Lord  Elchies  on  two  grounds, — 
First,  That  the  son  and  heir  of 
Henry  Wylie  was  called  in  the 
process  of  sale ;  and.  Second,  That 
the  subject  in  question  flowed  from 
the  predecessor  of  the  bankrupt. 
The  ground  of  the  judgment  is 
thus  stated  in  his  Decisions :  '<  But 
in  respect  that  Henry's  own  right 
flowed  from  Thomas,  the  father  and 
predecessor  of  Thomas  the  bank- 
rupt, theLords  found, — ^That  John, 
theson  and  heir  of  Henry,  as  well  as 
heir  of  his  uncle  Thomas  the  bank- 
rupt, having  been  called  in  the 
sale,  neither  John,  nor  any  of  his 
father''s  creditors,  can  quarrel  the 
sale."   The  judgment  of  the  Court 
was  carried  by  the  casting  vote  of 
the  President,  and  was  a  recall  of 
the  Interlocutor  of  LordEjlkerran, 
who  had  sustained  Lady  Bollo's 
claim.     Li  so  far  as  the  judgment 
rested  on  the  fact,  that  Henry's 
heir  had  been  made   a  party  to 
the  process  of  sale,  the  judgment 
may,  perhaps,  be  thought  sound ; 
but  in  so  far  as  it  rested  in  the 
fact  of  Henry^'s  right  having  flowed 
ftt)m  the  predecessor  of  the  bank- 
rupt, its  soundness  may  perhaps  be 
doubted.  At  the  same  time,  as  the 
bankrupt  was  infeft  in  the  subjects 
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in  question,  and  as  some  of  bis  cre- 
ditors, at  whose  instance  the  sale 
proceeded,  were  also  infefl  prior  to 
the  date  of  Henry's  right,  his  right 
most  have  been  held  burdened  by 
the  infeftments  previously  granted 
by  his  brother. 

8.  In  the  case  of  Middlemore 
V.  Macfarlane,  March  5,  1811, 
it  was  held,  that  in  a  sale  by  an 
apparent  heir,  the  right  of  the  pur- 
chaser could  not  be  affected  by  the 
appearance  of  a  nearer  heir,  and 
that  recourse  could  only  be  had  by 
such  heir  upon  the  receivers  of  the 
price.  In  that  case,  the  contin- 
gency of  a  nearer  heir  depended 
on  the  daughter  of  the  ancestor, 
for  whose  debts  the  estate  was 
sold,  being  able  to  establish  her  le- 
gitimacy. The  purchaser  brought 
a  suspension  of  a  charge  for  pay- 
ment of  the  price,  on  the  ground 
of  the  possibility  of  a  nearer  heir 
being  in  existence.  Lord  Presi- 
dent Hope  observed, — "  In  the 
case  of  ranking  and  sale,  the  ful- 
lest notification  is  given  to  all  con- 
cerned, by  edictal  citations  and  ad- 
vertisements, and  by  the  greatest 
caution  and  deliberation  of  process. 
Even  if  Victoire  Middlemore  were 
to  establish  her  legitimacy  in  a  re- 
gular declarator,  of  which  I  see  not 
the  smallest  probability,  and  were 
to  pursue  a  reduction  of  the  ser- 
vice, what  would  be  her  remedy  ? 
Would  she  be  entitled  to  set  aside 
the  sale  ?  Certainly  not ;  the  pro- 
perty having  unquestionably  be- 
longed to  Mr.  Middlemore,  and 
having  been  brought  to  sale  for 
debts  undoubtedly  due  by  him, 
the  sale,  which  proceeded  at  the 
instance  of  a  party  having  the  best 


title  known  in  law,  could  not  be 
challenged.  In  the  Statute  1695,  c. 
6,  authorizing  the  sale  of  estates  at 
the  instance  of  creditors,  it  is  en- 
acted, that  the  claim  of  any  heir  af- 
terwards appearing  shall  lie  only 
against  the  receiver  of  the  price. 

9.  ^^  But  it  is  maintained  that 
this  enactment  is  confined  to  sales 
at  the  instance  of  creditors,  and 
certainly  at  that  date  a  sale  at  the 
instance  of  an  apparent  heir  was 
not  known.  But  when,  by  an  Act 
passed  in  the  same  Session  of  Par- 
liament, 1695,  c.  24,  an  apparent 
heir  is  authorized  to  pursue  a  sale, 
whether  the  estate  is  bankrupt  or 
not,  it  cannot  be  supposed  that 
the  legislature  meant  to  make  a 
distinction,  and  that  the  one  sale 
was  not  to  be  equally  effectual  with 
the  other.  I  am  of  opinion,  that 
the  provisions  of  the  former  Sta- 
tute, relating  to  the  sale  of  estates 
at  the  instance  of  creditors,  do,  in 
fair  construction,  apply  to  this  ex- 
tent to  the  case  of  sales  at  the  in- 
stance of  apparent  heirs ;  and  that 
a  sale  having  regularly  taken  place 
is  conclusive  as  to  the  security  of  the 
purchaser,  against  any  person  de- 
riving right  from,  or  through  the 
individual  whose  estate  is  sold.  If 
so,  w^hat  right  has  the  purchaser 
to  interfere?  He  will  be  completely 
exonered  by  payment  to  the  credi- 
tors, and  to  the  heir  having  right 
by  a  service  unchallenged.  Where 
a  person  founds  upon  a  regular 
service  as  a  title  to  uplift  money, 
the  debtor  cannot  object  that  there 
is  a  possibility  of  the  service  being 
reduced,  and  that  the  illegitimacy 
of  any  children  of  the  predecessor 
must  be  proved." 
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SECTION  X. 

TRUST  ADJUDICATION. 


An  Heir-Apparent  may  complete  a  Title  to  his  Ancestor's  Estate  by 
m£ans  of  an  Adjudication  proceeding  on  a  Trust-Bond  granted  by 
himself,  and  conveyed  to  him  by  the  Trustee  ;  and  an  Adjudication 
so  conveyed,  although  not  feudalized,  will  operate  to  the  effect  of 
altering  the  destination  in  the  last  Investiture. 

HEPBURN  V,  SCOTT. 

July  25, 1781.  In  1748,  on  the  death  of  Patrick  Scott  of  Kingston,  the 
Nabrativb.  estate  devolved  on  Patrick  Scott,  his  sister's  son.  Instead  of 
making  up  titles  by  service  to  his  uncle,  he  granted  a  trust- 
bond,  upon  which,  after  a  special  charge,  adjudication  was  led 
by  the  trustee.  The  adjudication  was  then  assigned  by  the 
trustee  to  Scott,  and  upon  that  title  he  possessed  the  estate  till 
1799,  when  he  died  without  issue.  A  competition  then  ensued 
between  his  heir-at-law  and  Patrick  Hepburn,  the  heir  of  the 
investiture,  who  was  served  heir  to  the  person  last  infeft. 

AnQumBiiT  V0&     Pleaded  for  the  Heir  op  the  Investiture. — When  the  Sta- 

THK  £UUB  OF 

Invbotitum.  tute  1621  substituted  a  charge  against  the  heir  in  the  place  of 
a  service,  the  legislature  did  not  intend  to  infringe  upon  the 
legal  possession,  nor  to  vest  in  the  apparent  heir  an  active  right 
to  the  property  of  the  estate.  An  adjudication  warranted  by 
this  Act  differs  not  in  matter  or  in  form  from  other  adjudica- 
tions, and  its  effects  are  to  be  regulated  by  the  same  principles. 
Unless  secured  by  declarator  of  expired  legal,  or  by  the  positive 
prescription,  it  cannot  convey  the  absolute  property, — that  must 
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remain  in  hcBreditate  jacente  of  the  ancestor,  till  taken  up  by  the     Hepburn 
service  of  the  heir  of  the  investitures.  Soott. 

Considered  merely  as  a  right  in  security,  an  adjudication  is  "iriiT 
extinguishable  either  by  a  discharge  from  the  creditors,  upon 
payment  of  the  debt  truly  due,  or  by  any  relevant  exception 
against  the  obligation  which  the  right  is  intended  to  secure.  In 
this  case,  there  is  the  clearest  evidence,  from  the  adjudger's 
back-bond,  that  no  debt  was,  in  truth,  due  to  hira.  By  the  as- 
signment of  the  adjudication  to  the  person  against  whom  it  was 
led,  the  debt,  if  any  had  ever  really  existed,  must  have  been  at 
an  end. 

Adjudications  on  trust-bonds,  considered  as  tentative  pro- 
cesses, are  useM  to  apparent  heirs,  uncertain  of  the  situation 
of  their  predecessor's  funds  ;  but  no  heir  ought  to  rest  satisfied 
with  that  title.  Nor  would  any  person  purchase  an  estate 
held  under  it,  but  would  require  the  heir  to  enter  by  service  or 
precept  of  clarey  which  are  the  established  modes  of  acquiring 
property  by  succession  in  Scotland. 

Pleaded  for  the  Heir-at-Law. — The  mode  of  acquiring  argument  for 
right  to  an  estate  belonging  to  an  ancestor,  without  service,  law. 
although  not  in  the  view  of  the  legislature,  was  a  natural  conse- 
quence of  the  Act  1621.  The  heir,  by  the  charge,  ^ionejurisy 
enters  to  the  estate  of  his  predecessor,  so  far  as  respects  the 
sums  for  which  the  diligence  is  used.  When,  therefore,  an  ap- 
parent heir  granted  bond  for  a  sum  exceeding  the  value  of  an 
estate,  and  on  the  bond,  qualified  by  a  separate  deed  containing 
a  power  of  defeasance  in  favour  of  the  truster,  the  trustee  led 
an  adjudication  in  terms  of  the  Statute  1621,  this  adjudication, 
assigned  by  the  trustee  to  the  heir,  effectually  vested  him  in 
the  absolute  property  of  the  estate  ;  and,  upon  his  death,  before 
assignment,  the  right  of  obliging  the  trustee  to  reconvey,  de- 
scended to  his  representatives. 

Apparent  heirs,  by  means  of  this  contrivance,  were  enabled  to 
possess  the  estate  of  their  ancestor,  upon  a  singular  title,  and  with- 
out representing  the  ancestor  in  his  debts.  This  abuse  was  obvi- 
ated, first,  by  an  Act  of  Sederunt  in  1662,  and  thereafter,  more 
completely  by  the  Act  1695,  c.  24.  But  an  adjudication  upon  a 
trust-bond  is,  by  the  enactment,  declared  to  be  a  mode  by  which 
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Hepburn 

9, 

Scott. 


1781. 


Interlocutor  of 
■Lord  Ordinary. 


apparent  heirs  succeed  to  their  ancestors,  and  is  viewed  in  that 
light  by  every  lawyer  who  writes  upon  the  subject. 

The  practice  of  granting  trust-bonds,  for  the  purpose  of  faci- 
litating the  transmission  of  feudal  rights,  without  producing  the 
investitures,  and  without  the  consent  of  the  superior,  was  an 
early  invention  of  the  law.  But  it  would  have  been  a  very  un- 
avaihng  one,  and  little  followed,  could  the  superior  elude  it  by 
the  objection  here  made.  And  to  admit  the  exception  in  this 
competition,  would  render  insecure  most  of  the  land  rights  in 
the  country,  which,  at  one  period  or  another,  have  been  con- 
veyed by  the  form  which  has  been  adopted  in  this  case. 

The  Lord  Ordinary  found, — "  That  an  adjudication  upon  a 
trust-bond  is  a  method  of  making  up  titles  to  an  estate  known 
and  established  in  the  law  of  Scotland ;  and  it  vests  an  active 
right  in  the  truster,  and  transmits  to  his  heirs/' 


JuDOMBirr. 
July  25,  1781. 
OpnaoNS. 
Faculty  Re- 
port 


The  pursuer  having  reclaimed,  the  Lords  adhered. 

Observed  on  the  Bench. — "  Mr.  Hepburn  did  not  insist  to  be 
allowed  to  redeem  upon  payment  of  the  sums  of  adjudication  ; 
neither,  in  the  present  case,  was  it  competent,  as  the  legal  was 
expired ;  and  the  equity  of  redemption  could  not  operate  in  his 
favour  against  the  representatives  of  the  apparent  heir.'' 


1 .  In  the  case  of  Glendinning 
V.  The  Earl  of  Njthsdale,  Jan- 
uary 22,  1662,  the  Earl  having 
been  sued  for  a  debt  of  bis  father 
as  lawfully  charged  to  enter  heir 
to  him,  pleaded  absolvitor,  as  he 
offered  to  renounce  to  be  heir. 
The  pursuer  pleaded, — That  the 
defence  ought  to  be  repelled,  be- 
cause the  defender  had  done  a  deed 
prejudicial  to  his  renunciation  by 
granting  a  bond  to  the  Earl  of 
Dirleton  simulately  to  his  own  be- 
hoof, upon  which  his  father's  whole 
estate  had  been  adjudged,  and  the 


adjudication  assigned  to  the  de- 
fender himself,  and  so  having  in- 
tromitted  on  that  simulate  title, 
with  the  maills  and  duties  of  his 
father's  lands,  he  had  behaved  as 
heir,  and  could  not  renounce.  The 
defender  not  only  offered  to  re^ 
nounce,  but  also  to  purge  the  ad- 
judication, and  to  declare  that  it 
should  not  prejudge  the  porsuer, 
and  that  he  should  be  accountable 
for  the  price  of  any  lands  he  had 
sold,  or  any  rents  he  had  uplifted. 
The  pursuer  objected  to  the  offer, 
and  insisted  that  the  defender  har- 
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ing  once  behaved  himself  as  heir, 
no  offer  nor  renunciation  could  be 
received.     The  defender  answer- 
ed,— His  intromission  cordd  not  be 
held  as  gestio  pro  hceredey  because 
it  was  singulari  titulo,  and  not  as 
heir,   and  that  in  gestume  there 
must  appear  animus  adeundi  aut 
immiseendu     The  granting  of  the 
bond,  and  taking  right  to  the  ad- 
judication thereupon,  was  of  pur- 
pose, that  the  intromission  might 
not  be  as  heir,  or  as  immixtion, 
which  can  never  take  place  with- 
out an  illegal  and  unwarrantable 
act,  whereas  all  that  was  done  by 
the  defender  was  legal,  there  being 
no  law  nor  custom  to  hinder  the 
Earl  to  grant  a  bond,  although  gra- 
tuitous ;  and  after  the  lands  were 
adjudged,  there  was  no  law  to  hin- 
der him  from  taking  assignation 
to  it,  and  possessing  upon  it  any 
more  than  a  stranger  might  have 
done.     The  pursuer  replied, — 
The  defender  having  intromitted 
with  the  rents  of  his  predecessor's 
land,   which,  although  not  done 
animo   adeundij  yet^  animo  immi" 
scendiet  lucrandijitcsxinot  be  main- 
tained  by  a  simulate  null  bond 
granted  by  the  defender  for  his 
own  behoof,  and  adjudication  there- 
upon.    K  the  defender's  intromis- 
sion   were   sustained,  no   person 
would  ever  seek  to  enter  heir  to  his 
predecessor,  but  take  this  indirect 
way,  to  the  defraud  and  vexation 
of  creditors.     Lord  Stair,  in  his 
Decisions,  observes, — "  TheLords, 
after  long  consideration  and  debate 
in    the  matter,  found  the  Earl's 
offers   relevant,   but  resolved    to 
make  and  publish  an  Act  of  Sede- 
mnt  against  any  such  courses  in 


time  coming;  and  declared,  that 
it  should  be  gestio  pro  hcerede  to 
intromit  upon  such  simulate  titles." 
— Stair^s  Decisions^  vol.  i.  p.  86. 

2.  An  Act  of  Sederunt  was  ac- 
cordingly passed  by  the  Court  of 
Session,  entituled,  ^^  Act  against 
the  granting  of  bonds  by  Appear- 
and Heirs,  whereupon  apprising  or 
adjudication  may  follow  in  preju- 
dice of  the  defunct's  debts."  By 
this  Act  it  is  declared, — "  That  if 
any  apparent  heir  shall  grant  bond 
whereupon  any  adjudications  or 
apprisings  shall  be  deduced  to  their 
own  behoof,  or  that  the  said  appris- 
ings or  adjudications  shall  return 
before  or  afterthe  expiry  of  legal  re- 
versions in  the  persons  of  the  said 
apparent  heirs,  or  any  to  their  be- 
hoof, in  either  of  these  cases  the 
said  apprisings  and  adjudications 
shaU  noways  defend  them  against 
their  predecessor's  creditors,  but 
that  they  shall  be  liable  as  behav- 
ing themselves  as  heirs  to  their 
predecessors,  by  intromission  with 
the  rents  of  their  estates  so  ad- 
judged and  apprised,  nor  shall  it 
be  lawful  to  them  to  renounce  to 
be  heirs  after  such  intromission.'^ 
— Act  of  Sederunty  February  28, 
1662. 

3.  The  mode  of  entering  to  an 
ancestor's  estate  by  means  of  an 
adjudication  on  a  trust-bond,  is 
recognised  in  the  Act  1695,  c.  24, 
entituled,  "  Act  for  Obviating 
Frauds  of  Appearand  Heirs." 
This  Act  declares, — "  That  if  any 
man  shall  hereafter  have  served 
himself  heir,  or  by  adjudication  on 
his  own  bond,  shall  hereafter  suc- 
ceed, not  to  his  immediate  ances- 
tor, but  to  one  remoter,  as  passing 
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by  his  father  to  his  goodsire,  or 
the  like;  then,  and  in  that  case, 
he  shall  be  liable  for  the  debts  and 
deeds  of  the  person  interjected,  to 
whom  he  was  apparent  heir,  and 
who  was  in  the  possession  of  the 
lands  and  estate,  to  which  he  is 
served,  for  the  space  of  three  years, 
and  that  in  so  far  as  may  extend 
to  the  value  of  the  said  lands  and 
estate,  and  no  farther,  deducting 
the  debts  already  paid."*  The  same 
Act  declares, — "  That  if  any  appa- 
rent heir  for  hereafter,  shall,  with- 
out being  lawfully  served  or  enter- 
ed heir,  either  enter  or  possess  his 
predecessor'*s  estate,  or  any  part 
thereof,  or  shall  purchase,  by  him- 
self, or  any  other  to  his  behoof, 
any  right  thereto,  or  any  legal 
diligence  or  other  right  affecting 
the  same,  whether  redeemable  or 
irredeemable,  otherwise  than  the 
said  estate  is  exposed  to  a  lawful 
public  roup,  and  as  the  highest 
offerer  thereat,  without  any  collu- 
sion, his  foresaid  possession  or  pur- 
chase shall  be  repute  a  behaviour 
as  heir,  and  a  sufficient  passive  title 
to  make  him  represent  his  prede- 
cessor universally,  and  to  be  liable 
for  all  his  debts  and  deeds,  siclike 
as  if  the  said  apparent  heir,  posses- 
sing or  purchasing,  were  lawfully 
served  heir  to  his  predecessor.'^ 
4.  "  The  other  ordinary  mem- 


ber of  behaving  as  heir,  is  by  in- 
tromission with  the  rents  of  lands 
or  teinds,  whereunto  the  defunct 
had  right  by  infeftment,  or  enter- 
ing into  possession  of  those  rents 
and  teinds,  or  tacks,  unto  which 
the  apparent  heir  would  succeed, 
which  is  the  most  direct  behaviour 
as  heir,  and  is  only  competent 
against  such  persons  as  might  be 
heirs,  in  that  whereunto  they  im- 
mix  themselves.  There  are  many 
defences  which  use  to  be  proponed 
against  this  species  of  behaviour. 
As,  firatj  It  was  an  ordinary  cus- 
tom to  shun  this  passive  title,  that 
the  apparent  heir  granted  a  bond 
of  purpose  to  adjudge  the  defunct's 
right,  upon  the  apparent  heir's  re- 
nunciation, and  then  take  right  to 
the  adjudication,  till  the  Lords  by 
an  Act  of  Sederunt  did  declare, 
that  if  apparent  heirs  should,  in 
time  coming,  take  right  to  any 
apprising  or  adjudication  of  their 
predecessor's  rights  for  their  own 
debts,  and  did  possess  thereby, 
whether  before  or  after  expiring  of 
the  legal,  they  should  be  liable  as 
behaving  as  heirs;  and  therefore 
no  defence  for  such  rights  will  be 
sustained,  albeit  it  were  a  true 
debt  of  the  apparent  heirs,  and  not 
a  simulate  bond  granted  of  design 
to  adjudge  or  apprise." — /Stotr,  3, 
6,  18,  14. 
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An  Apparent  Heir  may  make  up  a  Title  to  his  Ancestor's  Estate  by 
means  of  a  Trust-AdjudicaUon^  aUhough  his  right  to  he  Heir  is 
disputed^  and  although  the  Estate  sought  to  be  Adjudged  is  held 
under  the  fetters  of  an  Entail, 

ORAIGIE  V.  KEIU 

In  a  competition  of  brieves  between  Sir  James  NorclifFe  J*«- 1^»  ^sos. 
Innes  and  Brigadier-General  Ker,  the  Court  remitted  to  the  NAMunvB. 
macers,  with  this  instruction, — •*  That  they  prefer  the  claimant,  March  a,  1807. 
Sir  James  Norcliffe  Innes,  heir-male  of  the  body  of  Lady  Mar- 
garet Ker,  in  the  foresaid  competition  of  brieves  relative  to  the 
estates  and  honours  of  the  family  of  Roxburgh,  and  to  dismiss 
the  brieve  of  Brigadier-General  Ker." 

On  advising  a  reclaiming  petition  with  answers,  the  Court  ^»^7  7, 1807. 
"  Remitted  of  new  to  the  macers,  with  this  instruction.  That  they 
prefer  the  heir-male  of  the  body  of  Lady  Margaret  Ker,  in  the 
foresaid  competition  of  brieves  relative  to  the  estates  of  the 
family  of  Roxburgh,  on  his  proving  his  propinquity  ;  and,  in 
that  event,  to  dismiss  the  brieve  at  the  instance  of  Brigadier- 
General  Ker;  and,  with  these  explanations,  they  refuse  the 
desire  of  the  petition,  and  adhere  to  the  interlocutor  reclaimed 
against.'' 

On  the  day  after  this  interlocutor  was  pronounced.  Sir  James 
Norcliffe  Innes  attempted  to  complete  his  service.  But  Mr. 
Bellendene  Ker  appeared  in  it,  and  objected,  that  he  had  inti- 
mated a  petition  of  appeal  to  the  House  of  Lords,  and  that  it 
was  therefore  impossible  for  the  service  to  proceed.  The  ques- 
tion arising  on  this  objection  was  reported  to  the  Court  by  one 
of  the  Lords  assessors.  The  Court,  in  respect  of  the  said  ap-  J«iy  10,  I807. 
peal,  remitted  to  the  macers,  with  this  instruction, — "  That  they 
suspend,  in  hoc  staiu,  farther  proceedings  in  the  said  service.'' 

General  Ker  also  intimated  to  Sir  James  Norcliffe  Innes  a 
petition  of  appeal  to  the  House  of  Lords,  against  the  interlocu-- 
tor  July  7,  1807.  Sir  James  had  previously  granted  to  Robert 
Craigie  and  James  Home  a  trust-bond  for  £1,500^000.  Upon 
this  bond  they  charged  him  to  enter  heir  in  general  and  in 
special  to  the  late  Duke  of  Roxburgh,  and  his  predecessor,  Duke 
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craxgw     John,  in  the  estate  of  Roxburgh.     On  the  expiration  of  the 
KxB-       days  of  charge,  they  raised  a  summons  against  him  for  an  ad- 
1808.       judication  of  the  estate  in  payment  of  the  sum  contained  in  the 
bond. 

The  Lord  Ordinary  ordered  intimation  of  the  process  to  be 
made  in  common  form.  General  Ker  and  Mr.  Bellendene  Ker 
then  came  forward  as  defenders  in  the  process  of  adjudication, 
by  representations  against  this  interlocutor.  The  Lord  Ordinary 
D«5. 16, 1807.  reported  the  case.  The  Court  appointed  a  hearing  in  presence. 
On  hearing  counsel,  the  Court ''  Remitted  to  the  Lord  Ordinary 
to  repel  the  objections,  to  call  the  case  -within  an  hour,  and  to 
decern  in  the  adjudication."  The  Lord  Ordinary  accordingly 
called  the  cause  the  same  day,  and  adjudged,  decerned,  and  de- 
clared in  terms  of  the  Ubel 
Against  this  interlocutor  General  Ker  reclaimed. 

aboumdit  loa  PLEADED  FOR  Genebal  Keb. — The  intorlocutor  of  July  7, 
KNwuL  *•  jgo7^  ig  now  under  appeal.  Sir  James  Innes  cannot  therefore 
proceed  with  his  service  pending  the  appeal.  As  little  can  lie 
make  up  a  title  by  another  form.  If  he  is  allowed  to  make  up 
a  title  by  adjudication,  he  just  carries  into  execution  by  a  dif- 
ferent process  that  interlocutor  which  is  now  under  appeal. 

The  adjudication  cannot  proceed,  because  the  right  of  Sir 
James  Innes,  the  truster,  as  heir,  is  subjudice.  No  instance  can 
be  produced  of  an  adjudication  of  this  sort  being  attempted  in 
such  a  situation.  The  Acts  of  Parliament  1540,  c.  106,  and 
1621,  c.  27  ;  Act  of  Sederunt,  February  28,  1662  ;  and  Act  of 
ParUament,  1695,  c.  24,  all  speak  of  heritors,  or  apparent  heirs, 
as  the  persons  who  may  be  charged  to  enter,  evidently  regard- 
ing them  as  persons  whose  right  to  enter  was  clear.  In  the 
same  way.  Lord  Stair  and  Lord  Bankton  speak  of  this  form 
as  equiyfiJent  to  service,  and,  of  course,  requiring  a  similar  right 
in  the  heir.  In  short,  the  person  who  is  charged  to  enter,  is 
presumed  to  have  served.  But  how  can  a  person  be  charged  to 
enter,  and  be  held  to  have  served,  who  cannot  serve,  because  his 
right  as  heir  is  auh  judice  f  If  it  be  said,  that  he  is  not  pre- 
simied  to  have  served,  then  he  is  at  least  presumed  to  have 
wrongously  refused  to  serve  ;  but  neither  is  there  any  room  for 
this  presumption. 


TRUST  ADJUDICATION.  355 

The  case  of  Beveridge  v.  Coutts  and  Crawford,  July  10,     CKiaoiK 
1793,  was  decided  on  the  ground,  that  the  heir  making  up  a       g««- 
title  by  adjudication,  was  entitled  to  have  served.    See  Observa-       isos. 
tions  on  the  Bench  in  that  case.    Indeed,  if  persons  notoriously 
destitute  of  right  to  serve  were  entitled  to  make  up  a  title  by 
adjudication,  then  anybody  who  please,  even  a  perfect  stranger, 
might  make  up  such  a  title. 

Even  if  Sir  James  Innes  was  the  undoubted  heir,  yet,  as  the 
estate  is  entailed,  Greneral  Ker,  who  is  at  least  a  subsequent 
heir  of  entail,  has  a  right  to  prevent  a  trust-adjudication  of  it, 
since  the  clauses  of  the  entail  render  this  mode  of  making  up  a 
title  inapplicable  to  an  entailed  estate.  It  is  impossible  to  ad- 
judge such  an  estate,  because  by  the  clauses  in  the  entail,  all 
contractions  of  debt  for  which  it  may  be  adjudged,  are  prohi- 
bited, voided,  and  made  grounds  of  forfeiture. 

The  necessary  and  ultimate  efifect  of  the  trust-adjudication,  if 
completed,  must  be  contrary  to  the  entail.  The  entail  provides, 
that  there  shall  be  a  regular  transmission  of  the  proper  fee  of 
the  estate  to  a  certain  order  of  substitutes.  But  by  the  pro- 
posed operation,  a  new  right  must  be  created  diflFerent  from  the 
original  fee.  Two  persons  are  introduced  who  have  no  con- 
nexion with  the  estate.  They  may  complete  their  title  by 
sasine,  and  then  sell  A  title  by  means  of  a  trust-adjudication 
is  only  allowed  to  be  adopted  by  an  acknowledged  apparent 
heir,  but  not  where  there  are  competing  heirs. 

Pleaded  fob  the  Adjudgbrs. — The  present  process  is  not  cal-  AnotmENTFoa 
culated  to  carry  into  execution  any  decree  appealed  from.  The 
interlocutors  appealed  relate  solely  to  the  service  ;  and  in  con- 
sequence of  the  appeal,  the  service  does  not  proceed.  An  appeal 
or  a  decree  against  a  claimant,  in  a  competition  of  creditors  who 
used  one  form  of  diligence  to  which  there  was  objection,  would 
not  prevent  him  from  using  another  form  to  which  there  was 
no  objection.  A  competition  of  rights  of  succession  is  in  a  simi- 
lar position. 

A  process  of  trust-adjudication,  so  far  from  requiring  a  clear 
and  imdisputed  right  in  the  person  using  it,  is  the  ordinary 
form  of  making  up  a  title  in  doubtful  cases.  It  is  a  mode  by 
which  the  alleged  heir  merely  vests  in  him  the  right  he  truly  is 
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CRAiont     entitled  to,  whatever  it  may  be,  leaving  the  nature  of  it  to  be 

K«B.        cleared  by  future  discussion,  and  in  which  he  absolutely  avoid! 

liB^      all  interference  with  the  claims  of  other  people.   If  it  turns  out 

that  they  have  a  preferable  claim  to  his,  this  process  goes  for 

nothing,  and  can  do  no  harm  to  anybody.     If  his  right  turns 

out  preferable,  he  has  the  advantage  of  having  made  up  a 

title  without  being  prevented  by  a  claim  which  turns  out  to 

be  ill-founded.    The  power  of  doing  this  arises  from  the  nature 

of  an  adjudication,  in  which  decree  is  always  granted  perictdo 

petentis. 

An  ordinary  adjudication  transfers  to  the  creditor  whatever 
right  the  debtor  has  in  him,  and  no  more  ;  and,  in  the  same 
way,  an  adjudication  on  a  charge  to  enter  heir,  conveys  to  the 
creditor  whatever  right  the  debtor  is  truly  entitled  to  enter  to, 
and  no  more.     A  trust-adjudication  on  a  charge  to  enter,  is  in 
the  same  situation  as  any  other  adjudication  on  a  charge,  and, 
therefore,  can  convey  to  the  trustee,  and  ultimately  to  the 
truster,  no  more  than  he  is  really  entitled  to.   When  the  decree 
of  adjudication  is  obtained,  and  when  a  claim  of  possession  is 
made,  then,  and  not  till  then,  the  rights  of  third  parties  come 
into  question.      The  only  objection  to  giving  decree  in  this 
process,  if  any  can  be  admitted,  must  be,  as  in  other  adju- 
dicationSy  the  production  of  an  unquestionable  title  instantly 
verified. 

This  view  of  a  trust-adjudication  has  uniformly  been  adopted 
in  the  law.    It  is  a  mistake  to  say,  that  it  is  founded  on  a  pre- 
sumption of  service  having  taken  place.    It  is  founded  on  the  very 
reverse,  as  shewn  by  the  Acts  1540  and  1621.    The  eflFects  of  it 
are  similar  to  service,  in  giving  an  active  title  ;  but  that  title  is 
merely  tentative  ;  and  it  does  not  become  a  passive  title  tall  fol- 
lowed by  possession,  so  that  it  is  safe  and  innocent  as  to  all 
parties  concerned.     It  has  on  that  account  been  resorted  to  for 
a  long  time  past,  as  the  ordinary  title  for  trying  questions  of 
disputed  succession,  but  it  never  was  identified  with  service, 
which  is  a  complete  title  at  once. 

All  ideas  of  danger  resulting  from  the  proposed  mode  of  mak- 
ing up  a  title  are  erroneous.  The  adjudication,  till  infeftment 
is  taken  upon  it»  is  essentially  qualified  by  the  back-bond,  and  a 
conveyance  of  it  from  the  trustees  to  Sir  James  Innes  is  ready 
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to  be  signed  the  moment  it  is  obtained,  so  that  all  danger  from     ^*^<*»* 
breach  of  trust  on  their  part  is  out  of  the  question.    The  right  of      ^*^ 
the  trustees  too  is  essentially  qualified  by  the  conditions  of  the       isos. 
entail  which  affect  the  right  of  succession  in  Sir  James  himself, 
from  whom  their  right  is  derived,  so  that  it  is  impossible  for 
them  to  make  any  use  of  it  that  is  contrary  to  the  entail. 

The  Court,  by  a  Majority  of  nine  to  six,  Adhered  to  the  JuDoiuarr. 
Interlocutor  of  the  Lord  Ordinary.  an.    ,       . 

In  the  Faculty  Report  it  is  stated,  "  The  majority  of  the  Opnaom. 
Court  adopted  the  arguments  of  the  pursuers ;  and  several  ports. 
Judges  particularly  expressed  their  opinion,  that  the  adjudica- 
tion must  pass  pericah  petentiSj  and  could  be  of  no  prejudice 
whatever  to  the  other  claimants  of  the  estate,  or  the  heirs  of 
entail,  since  it  could  not  possibly  do  more  than  supply  the  want 
of  the  maxim,  martutis  8<mt  vivuniy  and  transmit  to  Sir  James 
his  right  to  the  estate  such  as  it  truly  was,  and  would  turn  out 
to  be,  when  the  truth  should  be  discovered  by  the  judgment  of 
the  House  of  Lords,  provided  he  had  any  right  at  aU  ;  and  that, 
if  he  had  no  right,  this  adjudication  would  go  for  nothing.  That 
even  if  Sir  James  Norcliffe  Innes  should  take  charter  and  sasine 
on  the  adjudication,  that  could  make  no  difference.  His  title 
would  still  be  of  the  same  qualified  nature,  t.^.,  a  mere  tenta- 
tive title  ;  and  this  qualification  would  affect  all  conveyances  he 
could  make  to  third  parties  in  any  form  whatever.'^ 

On  the  Session  Papers  in  the  cause.  Lord  Prbsidbnt  Camp-  ms.  Notes. 
BELL  has  written, — "^  Adjudication  upon  trust-bond.    This  mode  beu's  ^sion^ 
of  making  up  titles  recognised  by  various  Statutes,  Act  1621,  ^*p®^ 
c.  27,  Act  1695,  c.  24,  &c.     It  confers  a  safe,  active,  or  tenta- 
tive title,  but  till  followed  by  possession,  or  by  ascertaining  the 
right,  is  not  a  passive  title.     AU  adjudications  are  taken  peri- 
culo  petentis,  and  this  in  particular.    It  cannot  be  stopped  by 
any  competing  parties,  but  must  proceed  vakat  quantum^  re- 
serving all  objections  contra  execuiionem.  ^ 

''  The  case  of  Hepburn,  as  stated  in  the  Minute,  is  misunder- 
stood. The  adjudication  on  trust-bond,  though  remaining  per- 
sonal and  incomplete,  was  held  as  a  good  title  to  transmit  tlje 
estate  to  the  heir-at-law  of  the  truster,  in  competition  with  the 
heir  of  the  former  investiture,  without  regard  to  the  sum  in  the 
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cbmoib  bond,  fictitious  or  real.  It  was  considered  as  a  mere  title,  not 
ker.  to  the  debt,  as  there  was  truly  no  debt,  but  to  the  estate,  and 
1808.  not  redeenaable  except  by  the  heir  in  possession.  It  became 
complete  by  possession,  both  as  an  active  and  a  passive  title, 
and  the  right  of  redemption  became  extinguished  confusione. 
Such  a  title  is  perfectly  safe  and  innocent,  because  it  goes  for 
nothing,  unless  the  party  prevails  in  making  out  his  right.  It 
is  then  only  that  the  claim  of  terce,  or  any  other  claim  by  him 
or  any  other  in  his  right,  can  have  eflFect,  for  otherwise  it  goes 
for  nothing. 

"  The  case  of  Rose,  26th  July,  1790,  is  not  applicable,  and, 
indeed,  is  not  accurately  reported,  for  the  ground  of  the  decision 
was,  that  the  estate  truly  belonged  to  Hugh  Rose,  the  husband, 
and  there  was  a  good  feudal  investiture  in  the  person  of  his 
trustee.  He  could  not  defraud  his  wife  of  her  terce,  by  putting 
the  estate  in  the  person  of  a  trustee.  The  esse  of  Fhysgill  is 
equally  inapplicable  to  the  case  of  a  trust-bond. 

''  The  sole  question  here  is, What  is  the  effect  of  the  appeall 
The  Court  found  that  it  hung  up  the  service,  because  the  com- 
petition of  brieves  was  supposed  to  be  virtually  conjoined  with 
the  reduction.  But  the  process  of  adjudication  was  not  then 
before  the  Court,  and  could  not  be  prevented  any  more  than 
a  precept  of  clare  constcU  could  be,  or  expeding  an  infeftment 
upon  a  charter  already  obtained. 

''  As  to  the  entail,  the  adjudger  is  willing  to  run  the  risk,  and 
it  is  not  competent  for  the  other  competitor  to  prevent  him. 
He  may  follow  the  same  course  if  he  pleases.'^ 
MS.  Notes.  ^^  *^®  Reclaiming  Petition  for  General  Ker,  the  Lord  Pbbsi- 

8»payCamp-  DENT  has  again  written, — "  Adjudication  upon  Trust-Bond — 
Papers.  Intorlocutor  right.     See  former  note.     The  reconveyance  under 

all  the  claims  of  the  entail  puts  the  matter  beyond  doubt  as  to 
any  challenge  from  the  subsequent  heirs  of  entail.  General  Ker 
has  two  characters  in  him,  a  competing  heir,  and  a  succeeding 
heir  of  entail.  In  last  character  he  is  not  hurt.  In  former  he 
may  follow  the  same  course,  which  is  vesting  a  mere  condi- 
tional right  depending  on  the  final  issue  of  the  competition. 

''  As  to  Mr.  Bellendene  Ker.  He  is  not  a  competing  heir,  but  a 
party  claiming  under  a  preferable  right.  It  is  of  no  consequence 
to  him  what  title  is  made  up  in  pursuer,  but  of  consequence 
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that  there  should  be  some  title.  No  actual  creditor  can  be  pre- 
vented from  adjudging.  Even  a  pretended  creditor,  to  whom 
nothing  may  be  found  due  in  the  end,  must  be  allowed  to  have 
his  decree  of  adjudication  pericuh  petentiSy  reserving  all  objec- 
tions, A  trust  creditor  the  same.  Such  titles  used  in  M'Lean 
V.  Duke  of  Argyle,  Ross  of  Pitcalny  v.  Sir  John  Lockhart 
Ross. 

''  It  is  not  necessary  perhaps  for  the  purpose  of  a  conventional 
provision,  to  go  farther  than  the  extract  of  the  decree  of  adju- 
dication, which  will  vest  a  personal  title  of  adjudication,  at  least 
to  the  extent  of  the  supposed  debt,  which,  though  it  becomes,  to 
the  extent  of  the  provision,  a  true  debt,  who  can  redeem  it  but 
the  heir  at  the  time,  and  by  paying  what  is  truly  due  under  the 
powers  of  the  entail  V 


Cbaiou 

9. 

Kuu 
1808. 


1.  In  the  case  of  Gordon  v, 
FoBBESy  February  7,  1695,  an 
apparent  heir  granted  a  bond  to  a 
party  who,  having  charged  him  to 
enter  heir,  and  having  obtained  a 
decree  cognitionis  causa^  raised  an 
adjudication  of  his  ancestor's  es- 
tate. Compearance  was  made  for 
the  party  in  possession  of  the  estate, 
who  objected  that  the  lands  had 
belonged  immemorially  to  him  and 
his  predecessors,  and  that  he  had 
already  raised  a  declarator  to  that 
effect.  He  denied  that  the  lands 
had  ever  belonged  to  the  ancestor 
of  the  apparent  heir,  and  that  the 
pursuer  was  nearest  in  blood.  The 
pursuer  pleaded, — Adjudications 
are  judicia  summaricty  and  ought 
not  to  be  stopped  on  averments 
that  require  probation.  The  form 
is  to  decern  and  reserve  all  such 
defences  contra  executionem.  The 
defender  pleaded, — It  is  true  the 


Lords  will  not  stop  adjudication 
on  every  allegation  where  the  pur- 
suer is  a  true  creditor,  and  the  ap- 
parent heir's  contingency  in  blood 
is  notour,  and  there  is  a  general 
fama  that  the  land  once  belonged 
'  to  his  family.  Whfere  none  of 
these  circumstances  appear,  and 
where  there  is  no  striving  for  dili- 
gence, but  where  it  is  the  first  ad- 
judication, and  no  periculum  in 
moruj  the  Lords  will  not  easily 
pass  such  adjudications.  Lord 
FouNTAiNHALL  obscrves, — "  The 
Lords  found,  That  where  adjudi- 
cations are  sought  on  apparent 
heirs'  bonds,  and  where  there  is  no 
notoriety  of  their  predecessors  hav- 
ing been  heritors  of  that  land,  and 
where  there  is  no  concourse  of  cre- 
ditors striving  for  diligence,  there 
ought  to  be  no  decree  of  adjudica- 
tion till  they  give  some  document 
that  they  once  had  right  to  the 
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land  craved  to  be  adjudged,  by  a 
sasine,  or  some  other  evident,  and 
that  he  had  a  contingency  in 
blood." — Fountainhairs  DecisionSy 
vol.  ii.  p.  241. 

2.  In  Ebskine  i;.  Kennedy, 
June  19,  1746,  it  was  objected 
by  the  party  in  possession  of 
the  land  sought  to  be  adjudged, 
that  the  grantor  of  the  bond  on 
which  the  adjudication  proceeded, 
was  not  apparent  heir  in  the  lands, 
and  that  die  lands  were  not  de- 
scendible to  heirs-male.  The 
Court  remitted  to  the  Lord  Ordi- 
nary to  inquire  how  the  lands  were 
destined.  Lobd  Elchies  ob- 
serves,— "  One  pursuing  an  adju- 
dication on  the  apparent  heirs- 
male  gratuitous  bond,  in  order  to 
carry  the  estate,  the  defender  be- 
ing in  possession  on  a  title  of  pro- 
perty, was  found  to  have  right  to 
object  that  the  grantor  of  the  bond 
was  not  apparent  heir  in  these 
lands,  and  that  they  were  not  de- 
scendible to  heirs-male,  and  we 
remitted  to  the  Lord  Ordinary  to 
inquire  how  the  lands  were  pro- 
vided."— Elchies*  DecisionSy  vol.  i. 
Adjtidication, 

3.  In  the  case  of  Bevebidoe 
V.  CouTTS,  July  10, 1793,  an  ad- 
judication on  a  trust-bond  granted 
by  an  apparent  heir  for  the  pur- 
pose of  making  up  a  title  in  order 
to  reduce  a  disposition  of  his  an- 
cestor, was  held  to  be  competent, 
although  the  disponee  was  infeft. 
Colonel  Crawford  had  conveyed 
the  estate  of  Crawfordland  to  Tho- 
mas Coutts,  but  the  disposition 
having  been  granted  on  deathbed, 
the  heir-at-law  proposed  to  bring 
a  reduction  of  it.  As  a  preparatory 


step,  she  granted  a  trost-bond  to 
the  pursuer,  upon  which,  after 
raising  letters  of  general  and  spe- 
cial charge  against  her,  and  after 
Mr.  Coutts  had  taken  infeftment 
on  the  disposition  in  his  favour, 
he  brought  a  process  of  adjudi- 
cation, in  which  Mr.  Coutts  ap- 
peared, and  pleaded, — ^The  lands 
in  question  are  not  in  hctrediiaie 
jacente  of  the  predecessor  of  the 
heir-at-law.  Mrs.Crawford,  there- 
fore, cannot  be  served  heir-at-law 
to  him  or  them,  nor  can  her  credi- 
tors lead  an  adjudication  against 
them.  She  is  entitled  to  bring  a 
reduction  of  the  disposition  and  in- 
feftment by  which  she  is  ezduded, 
and  that  faculty  her  creditors  may 
adjudge,  but  they  cannot  adjudge 
the  estate  in  which  another  party 
is  infeft. 

4.  The  heir-at-law  pleaded, — 
The  disponee,  Mr.  Coutts,  cannot 
be  prejudiced  by  the  adjudication, 
as  tlie  estate  will  be  adjudged  ton- 
turn  et  taUy  as  it  stands  in  ^e  per- 
son of  the  heir-at-law.  Any  settle- 
ment which  the  heir-at-law  might 
make  in  the  meantime  would  be 
nugatory,  if  Bhe  should  die  before 
completing  hb  titles  by  service,  or 
by  the  mode  now  proposed.  The 
Court  adjudged.  It  was  observed 
on  the  Bench, — <^  As  Mrs.  Craw- 
ford is  entitled  to  serve  heir  to  h^ 
predecessor,  the  adjudication  mosl 
be  equally  competent,  and  she 
ought  to  be  at  liberty  to  vest  such 
a  title  in  her  person  as  may  enable 
her  to  make  a  settlement.'^ 

5.  In  the  case  of  Moveable  sac- 
cession,  an  indulgence  in  making 
up  a  title  is  allowed  to  the  next  of 
kin,  although  their  right  to  be  ex- 


TRUST  ADJUDICATION. 


361 


ectttoTs  is  dispntedy  similar  to  that 
allowed  to  an  apparent  heir  in  he- 
ritage. The  object  of  the  indul- 
gence is  to  allow  the  right  of  the 
next  of  kin  to  vest  in  them,  so  as 
to  enable  them  to  transmit  it,  in 
the  event  of  their  dying  before  the 
final  issue  of  the  competition  in 
their  favour.  In  Ross  v.  Aolian- 
BTy  January  22,  1793,  the  next 
of  Idn  of  a  party  applied  to  be  de- 
cerned executors-dative  qita  near- 
est in  kin.  The  deceased  had  left 
a  deed  of  settlement  containing  a 
nomination  of  executors.  This 
deed  had  been  reduced  by  the 
Court  of  Session,  but  the  executor 
named  in  it  had  entered  an  appeal 
against  the  judgment.  The  execu- 
tor objected  to  an  edict  in  favour  of 
the  next  of  kin,  on  the  ground  that 
no  person  ought  to  be  confirmed 
during  the  dependence  of  the  ap- 
peal. The  Con^missary  "  Delayed 
giving  any  decision  on  the  edict 
till  discussing  of  said  appeal.*** 

6.  The  next  of  kin  having  ad- 
vocated the  judgment,  the  Lord 
Ordinary  reftised  the  bill  of  advo- 
cation. The  advocators  then  re- 
claimed to  the  Court,  and  stated, 
that  as  one  of  their  number  was 
76  years  of  age,  and  in  a  valetudi- 


nary state  of  health,  there  was 
much  reason  to  apprehend  that 
any  delay  of  the  confirmation  might 
have  the  efiect  of  altering  the 
course  of  succession,  and  that  al- 
though the  appeal  might  stop  the 
execution  of  the  decree  of  reduc- 
tion, yet  it  could  not  restore  the 
deeds  reduced,  which  were  in  hoc 
statu  to  be  considered  as  nonenti- 
ties, and  therefore  insufficient  to 
operate  as  a  bar  to  the  confirma- 
tion. The  Court  altered  the  inter- 
locutor of  the  Lord  Ordinary,  and 
granted  the  prayer  of  the  petition, 
for  the  purpose  of  vesting  a  title, 
upon  the  petitioners  agreeing  not 
to  intromit  till  the  appeal  should 
be  discussed.  On  the  Session  Par 
pers,  LoBD  President  C  ahpbell 
has  written, — "  Efiect  of  an  ap- 
peal as  to  a  decree  of  Court  of 
Session  reducing  deeds  of  settle- 
ment, to  stop  a  confirmation  of  the 
nearest  of  kin  as  executors.  They 
ought  to  be  allowed  to  proceed  to 
complete  their  title,  to  the  efiTect 
of  vesting  the  right,  and  enabling 
them  to  transmit  to  their  own  near- 
est in  kin,  if  they  should  happen 
to  die  in  the  meantime.**' — MS* 
Notesj  Sir  hlay  CampbeWa  Session 
Papers. 
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An  Adjudication  in  Implement  of  a  Trust-Disposition  granted  hy 
an  Apparent  Heir  is  incompetent  as  a  mode  of  Entry  to  his 
Ancestor's  Estate. 

DUNLOP  V.  COCHRANE. 

March  81, 1824.  In  1719,  Alexander  Inglis  executed  an  entail  of  his  estate  of 
Nabkativb.  Murdostown  in  favour  of  Alexander  Hamilton  and  a  series  of 
substitutes.  In  virtue  of  this  deed,  Alexander  Hamilton  acquired 
right  to  the  estate,  and  possessed  it  till  1783,  when  he  died, 
and  was  succeeded  by  his  younger  brother,  Gavin  Hamilton. 
On  the  death  of  Gavin  Hamilton,  in  1 79  8,  he  was  succeeded  by  his 
younger  brother,  General  James  Hamilton,  who  being  advised 
that  the  entail  was  ineffectual,  executed  a  new  entail  in  favour 
of  Colonel  James  Hamilton  and  his  heirs ;  whom  failing.  Sir 
Alexander  Cochrane.  General  Hamilton  died  in  1803,  and  was 
succeeded  under  the  new  entail  by  Colonel  James  Hamilton, 
who  fell  at  Waterloo  in  1815,  leaving  no  issue.  Sir  Alexander 
Cochrane  then  took  possession  of  the  lands,  and  obtained  him- 
self served  and  retoured  heir  of  tailzie  and  provision  to  Colonel 
James  Hamilton  under  the  new  entail. 

Before  Sir  Alexander  Cochrane  was  infeft,  Dr.  David  Ramisay, 
alleging  that  he  was  heir-of-line  in  general  of  Alexander  Inglis, 
who  had  executed  the  original  entail,  granted  in  1818,  an  «j 
facie  absolute  disposition  of  the  estate  of  Murdostown  in  &vour 
of  his  law  agent,  Mr.  George  Dunlop,  and  obtained  at  the  same 
time  from  him  a  back-bond,  declaring  that  he  held  the  estate  in 
trust  for  his  behoof  Dr.  Ramsay  then  took  out  a  brieve,  and 
obtained  himself  served  heir-of-Une  in  general  of  Alexander 
Inglis.  Mr.  Dunlop  then  charged  Dr.  Ramsay  to  enter  heir  to 
Alexander  Inglis,  and  thereafter  brought  an  adjudication  in 
implement  of  the  disposition  in  his  favour.  In  this  adjudica- 
tion, the  Lord  Ordinary  decerned  in  absence.  Appearance  was 
then  made  for  Sir  Alexander  Cochrane,  and  he  opposed  the 
adjudication.  • 

aequmbit  MB     Pleaded  for  Heir  in  Possession. — According  to  the  prin- 
^oh!  ^^    <5iple  of  the  English  law  Mortuus  Sasit  vivum.     The  investi- 
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ture  of  the  ancestor  passes  ipso  facto  to  the  legal  heir,  and  gives     J>^^ 
him  an  instant  right  and  title  to  vindicate  the  estate  from  any   CoomuinB. 
other  person,  and  to  convey  or  burden  it  as  he  pleases.  The  law      lasIT 
of  Scotland,  on  the  other  hand,  denies  active  effect  to  a  right  of 
succession  in  heritage,  until  the  right  has  been  legally  ascer- 
tained and  clothed  with  a  feudal  investiture.     In  the  exercise 
of  its  nohile  offi^num,  the  Court  has  made  certain  equitable 
stretches  of  its  authority,  with  the  view  of  alleviating  the  prac- 
tical hardships  which  would  attend  a  strict  adherence  to  this 
rule  of  law. 

From  an  early  period,  it  has  been  the  practice  of  the  Court 
to  assist  a  just  and  onerous  creditor  to  counteract  the  fraud  of 
a  debtor  lying  out  imentered  to  his  heritage,  by  allowing  him 
to  deduce  an  adjudication  against  his  debtor's  estate.  It  was  a 
great  stretch  of  the  authority  of  the  Court,  when  it  permitted 
this  practice  to  be  made  the  pretext  of  a  fictitious  proceeding,  at 
the  instance  of  persons  conceiving  themselves  to  be  heirs  in  ap- 
parency, to  estates  already  in  the  feudal  possession  of  another. 
This  has,  however,  been  allowed  to  be  done  by  means  of  ficti- 
tious bonds  granted  to  trustees  for  the  purpose  of  creating  what 
is  called  a  tentative  title,  or  a  title  by  means  of  which  they 
might  be  in  a  condition  to  challenge  an  existing  infeftment  in 
the  estate. 

The  adjudication  in  question  is  not  analogous  to  those  which 
have  been  introduced,  either  by  statute  or  practice,  for  the  se- 
curity of  creditors.  The  ground  of  the  present  adjudication  is 
not  a  fictitious  bond  creating  a  fictitious  creditor,  but  a  fictitious 
disposition  of  the  entire  and  absolute  property  of  the  estate. 
Under  this  disposition  the  fictitious  disponee  is  seeking  a  feudal 
investiture  by  means  of  an  adjudication  in  implement.  If  an 
investiture  is  obtained,  it  must  enter  the  public  records,  and 
there  stand  as  an  absolute  and  unqualified  right  of  property  in 
the  estate. 

In  granting  a  bond  acknowledging  a  debt,  the  grantor  does 
nothing  directly  but  place  himself  gratuitously  under  an  obliga- 
tion, such  as  every  one  has  it  in  his  power  to  contract.  The 
subsequent  proceedings  on  the  part  of  the  nominal  creditor  are 
no  more  than  ordinary  steps  of  diligence,  which  every  creditor 
would  be  entitled  to  employ,  and  which  those  who  are  the  pre- 
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sent  possessors  of  the  estate  intended  to  be  affected,  have  no 
direct  and  instant  means  of  preventing.  In  the  mode  of  pro- 
ceeding by  trust-disposition,  there  is  on  the  part  of  the  granter 
a  direct  and  undisguised  pretension  to  the  exercise  of  a  right 
which  belongs  only  to  him  who  is  the  true  owner  of  the  estate. 
It  is  a  direct  exercise  of  the  very  right  which  is  meant  to  be  the 
subject  of  controversy,  and  the  right  which  is  conveyed  to  the 
fictitious  disponee  presupposes  the  validity  of  the  very  title 
which  is  the  subject  of  dispute. 

Adjudications  upon  deeds  granted  by  an  heir  are  matters  of 
equitable  indulgence.  They  ought  therefore  to  be  conducted  in 
the  manner  least  injurious  to  the  party  in  the  possession  of  the 
estate.  In  pursuance  of  this  view,  they  ought  to  be  allowed  on 
trust-bonds  only,  and  not  upon  tiiist- dispositions.  A  tentative 
title  made  up  as  a  trust-bond  is,  from  its  form,  a  security  only 
on  the  estate.  It  does  not  exfcLcie  deprive  the  existing  proprie- 
tor of  his  own  infeftment.  And,  in  case  of  his  death,  it  does  not 
hinder  his  heir  from  entering  to  him  as  last  infeft.  A  title,  how- 
ever, made  up  b}*^  adjudication  in  implement,  ex  facte  wholly 
divests  the  existing  proprietor,  and,  in  case  of  death,  renders  it 
impossible  for  the  heir  to  enter  to  him  as  last  infeft.  The  evils 
resulting  from  allowing  the  one  mode  of  making  up  a  title  are 
obviously  greater  than  those  resulting  from  allowing  the  other. 
As  the  former  mode  is  now  recognised  in  practice,  and  can  an- 
swer all  necessary  purposes,  the  other  mode  ought  not  to  be 
sustained. 

No  infeftment,  at  least,  ought  to  be  allowed  upon  an  adjudi- 
cation proceeding  upon  a  trust-disposition,  until  the  question  of 
right  is  finally  determined.  Infeftment  must  injure  the  credit 
of  the  holder  of  the  estate.  It  may  be  joined  to  possession  ille- 
gally obtained,  and  prejudice  the  true  owner  of  the  estate  in 
maintaining  or  recovering  possession.  The  present  action  of  ad- 
judication ought,  therefore,  to  be  dismissed.  At  least  it  ought 
to  be  sisted  until  the  question  of  right  between  the  parties  shall 
have  been  decided  ;  or  if  an  adjudication  shall  be  allowed  to 
pass,  it  ought  to  be  so  qualified,  that  no  infeftment  shall  follow 
upon  it  till  the  question  of  right  shall  have  been  decided. 


Aboumbjit 

FOB  TBrST- 
DlBPONKIS. 


Pleaded  for  the  Trust-Disponee. — If  an  heir  were  obliged 
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to  wait  until  his  title  were  regularly  established  by  law,  great      i>wlop 
inconyenience  might  be  sustained,  as  he  might  be  prevented  by    Cochbahk. 
death  from  granting  any  deed  affecting  the  estate,  although  it       Tiiir 
should  afterwards  be  found  that  he  was  the  true  owner  of  it. 
Two  methods  have  been  recognised  in  the  law  of  Scotland,  for 
the  purpose  of  vesting  an  apparent  heir  with  a  title  to  his  an- 
cestor's land,  where  his  right  was  disputed.    One  is  by  the  heir 
granting  a  bond  to  a  confidential  person  for  a  sum  of  moneyi 
upon  which  he  is  charged  to  enter  heir  to  the  subject  in  compe- 
tition.   An  adjudication  is  then  brought  at  the  instance  of  the 
grantee  in  the  bond.     The  other  method  is  by  the  heir  execut- 
ing a  disposition  of  the  subject  in  dispute  to  a  confidential  per- 
son, who,  as  in  the  former  case,  charges  the  granter  to  enter, 
and  then  leads  an  adjudication  in  implement. 

These  two  modes  of  making  up  a  tentative  title,  are,  in  one 
respect,  different  in  form,  but  in  no  respect  different  in  substance 
as  affecting  the  rights  and  interests  of  either  of  the  parties 
engaged  in  the  competition.  Whether  the  adjudication  proceeds 
on  a  disposition  or  on  a  bond,  it  will  be  wholly  unavaiUng  to 
the  adjudger  or  his  constituent,  unless  he  can  establish  in  the 
competition  that  he  has  a  separate  title  to  the  property  which 
is  preferable  to  that  of  his  opponent.  If  the  opponent  happens 
to  be  in  possession,  the  adjudication,  whether  led  in  the  one 
way  or  in  the  other,  can  never  have  the  effect  of  disturbing 
him,  unless  confirmed  by  a  judgment  on  the  point  of  right.  In 
either  case,  the  adjudication  is  a  measure  innocuce  utilitatis^  in 
regard  that  it  gives  the  claimant  a  title  to  try  the  question  of 
right,  and  enables  him  to  make  settlements,  which  will  be  sus- 
tained if  the  property  should  be  found  to  be  his.  On  the  other 
hand,  the  opposing  party,  whether  he  possesses  or  not,  can  qua- 
lify no  injury  whatever.  The  right  adjudged  can  be  no  more 
than  the  right  tantum  et  tale^  as  it  stands  in  the  party  adjudged 
from  ;  and  if  it  turn  out  in  the  course  of  the  competition  that 
he  has  no  good  right  to  the  property  of  the  land,  the  adjudica- 
tion goes  for  nothing. 

Infeftment  is  always  contemplated  as  a  necessary  conse- 
quence of  an  adjudication.  According  to  feudal  principles,  it 
seems  a  contradiction  to  hold,  that  the  Court  is  to  pronounce 
a  decree  of  adjudication  against  a  particular  estate,  and  in  the 


366  TRANSMISSION  OF  LAND. 

DciiLOP     same  decree  to  deny  effect  to  the  adjudication  by  preventing 
CO0HBA2IS.    infeflment. 

First  interio-       The  Lords  "  Adhered  to  the  Lord  Ordinary's  interlocutor, 
June  16, 1819.  and  of  ucw  adjudged,  decerned,  and  declared  in  terms  of  the 

libel." 
Second  Interio-     On  a  reclaiming  petition  by  Sir  Alexander  Cochrane,  the 
jIii/h,  1820.  Lords  "  Altered  their  former  interlocutor  and  that  of  the  Lord 
Ordinary  reclaimed  against.  Dismissed  the  process  of  adjudica- 
tion, assoilzied  from  the  conclusions  of  the  same,  and  decerned." 
Opinions.         In  the  Faculty  Reports  it  is  stated, — "  A  majority  of  the 
p^.  ^  ^     Court  were  of  opinion  that  it  would  be  harsh  to  allow  infeftment 
to  proceed  upon  the  adjudication.    With  regard  to  the  alleged 
practice,  they  thought  that  if  it  existed,  it  was  improper,  and 
that  the  sooner  it  was  checked  the  better." 
jonniais  of        The  pursucr  having  appealed  to  the  House  of  Lords,  Lord 
l^'^s!^'***  ^     Chancellor  Eldon  presiding, — "  It  was  ordered  and  adjudged, 
March  81,1824.  j-j^Q^j.  ^^^  appeal  be  dismissed,  and  that  the  interlocutors  com- 
plained of  be  affirmed." 


Where  an  Apparent  Heir,  in  virtue  of  an  Adjudication  proceeding  on 
a  Trust-Bond  granted  by  himself,  challenges  a  real  right  to  the  Lands 
which  had  belonged  to  his  predecessor,  and  fails,  a  judgment  of  Ab- 
solvitor in  the  defender's  favour  is  Res  Judicata  against  a  second 
Apparent  Heir  making  up  a  similar  tide  in  the  sams  character, 
and  challenging  the  right  upon  the  same  ground 

I.— GORDON  V.  OGILYIE. 

Feb.  17, 1761.      In  1709,  Robert  Middleton  settled  his  estate  of  Balbegno 
Naeeativb.   up<^^  his  brother-in-law  John  Ogilvie,  and  on  Middleton's  death 

in  1710,  Mr.  Ogilvie  entered  into  possession  of  the  estate,  and 

took  out  a  charter  under  the  Great  Seal,  on  which  he  was 

infeft. 

Elizabeth,  a  sister  of  Middleton,  threatened  a  reduction  of  the 

deed  in  favour  of  Ogilvie,  both  on  the  ground  of  fraud,  and  also 
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on  the  ground  of  want  of  power  on  the  part  of  the  grantor.     An     Oovxyy 
agreement  was  thereafter  entered  into  between  her  and  her     Ooilvu. 
husband  Mr.  Gordon,  on  the  one  part,  and  Mr.  Ogilvie  on  the      "rniT 
other,  by  which  the  former  bound  themselves  not  to  quarrel 
Mr.  Ogilvie's  right,  and  Mr.  Ogilvie,  on  the  other  hand,  granted 
a  bill  for  a  certain  sum  of  money. 

In  1749,  after  the  death  of  her  husband,  Elizabeth  executed 
a  revocation  of  this  agreement,  and  granted  a  trust-bond  to  Mr. 
Alexander  Gordon,  who  thereupon  adjudged  the  estate  of  Bal- 
begno,  and  upon  that  adjudication  as  a  title,  brought  a  reduc- 
tion and  improbation  against  the  daughters  of  Mr.  Ogilvie, 
challenging  their  rights  to  that  estate.  The  defenders  pleaded 
that  the  obligation  granted  by  Elizabeth  was  a  sufficient  bar  to 
her  insisting  in  the  action. 

Lord  Elchibs,  Ordinary,  found, — "  That  the  pursuer  was  Jiiiy  ii,  i760. 
barred  by  her  said  obligation  from  quarrelling  the  defender's 
right,  without  prejudice  to  her  to  reduce  that  obligation,  as  ex- 
torted vi  aut  metu,  or  on  any  other  ground  in  law.''     To  this 
interlocutor  the  Court,  upon  a  reclaiming  petition,  adhered. 

Elizabeth  having  died  in  1 753,  her  son,  the  pursuer,  granted 
a  new  trust-bond  to  Mr.  Gordon,  who  thereupon  charged  the 
pursuer  to  enter  heir  to  Andrew  Middleton  his  grandfather,  aud 
Robert  his  uncle,  in  the  estate  of  Balbegno,  and  thereafter 
brought  a  process  of  adjudication.  In  this  process  the  defender 
appeared,  and  objected  that  she  was  safe  from  any  challenge 
on  the  part  of  Elizabeth  or  her  descendants,  in  respect  of  the 
obligation  granted  by  her,  and  also  of  the  decree  of  the  Court, 
in  the  action  at  her  instance. 

Plbadbd  fob  thb  Pursuer. — There  was  no  proper  title,  ^J^J^  ^^* 
either  real  or  personal,  in  Elizabeth,  which  affected  the  estate 
of  Balbegno.  Her  only  title  was  an  adjudication  led  by  her 
trustee,  for  the  purpose  of  trying  her  right  to  the  estate,  and  it 
fell  to  the  ground,  when  her  process  founded  on  it  was  dismissed 
upon  the  personal  objection  pleaded  against  her.  The  pursuer 
does  not  represent  Elizabeth  under  that  title,  or  in  any  way 
whatever ;  and,  therefore,  though  the  judgment  pronounced 
against  her  might  bar  her  heirs,  it  cannot  affect  him. 

The  origin  of  adjudications  upon  trust-bonds,  and  a  consider- 
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QoKDon  ation  of  the  motives  which  introduced  them,  and  the  effects 
Ogelvib.  which  they  were  intended  to  produce,  supports  the  plea  of  the 
1761.  pursuer.  The  utmost  care  and  anxiety  was  anciently  used  to 
prevent  the  intermeddling  of  apparent  heirs  with  their  prede- 
cessor's estates,  without  being  liable  for  the  whole  debts.  If 
they  made  up  titles  by  service,  they  became  unquestionably 
liable.  If  they  took  possession  without  service,  they  became  also 
liable  upon  the  passive  title  of  gestio  pro  herede;  and  if  they 
purchased  any  right  to  the  estate,  otherwise  than  at  a  public 
sale,  it  was  likewise  declared  a  passive  title  by  the  Act  1 695.  By 
this  severity  of  the  law,  if  there  was  any  doubt  as  to  the  circum- 
stances of  the  estate,  it  became  extremely  hazardous  for  the 
heir  to  have  anything  to  do  with  it ;  and  if  a  stranger  had  un- 
justly taken  possession,  it  was  dangerous  to  establish  a  title  for 
the  purpose  of  challenging  his  right. 

To  remedy  this  hard  situation  of  apparent  heirs,  adjudica- 
tions upon  trust-bonds  were  devised.  An  adjudication  upon  a 
trust-bond  is  a  fiction  of  the  law,  taken  from  the  example  of 
real  and  lawful  creditors.  A  real  creditor  might  pursue  a  re- 
duction of  the  defender's  titles  upon  the  head  of  circumvention, 
lesion,  or  fraud,  and  could  force  the  defender  to  produce  his 
titles  to  the  estate.  If  this  creditor  failed  in  his  action  on  ac- 
count of  any  objection  personal  to  himself,  it  would  not  hinder 
another  creditor  from  pursuing  an  action  of  the  same  kind  upon 
his  separate  debt.  In  the  same  manner,  adjudications  upon 
trust-bonds  are  introduced  as  a  title  to  carry  on  such  action  to 
the  extent  of  the  stim  in  the  trust-bond,  and  if  the  adjudger 
shall  be  cast  in  his  action  upon  account  of  some  personal  objec- 
tion, that  will  not  hinder  another  adjudger  upon  a  trust-bond, 
totally  unconnected  with  the  former,  from  pursuing  another 
action  of  reduction,  without  regard  to  the  former  adjudication. 
The  fiction  of  the  law  can  have  no  stronger  effect  than  an  adju* 
dication  upon  a  real  debt.    Ne  fictio  plus  valeat  in  cash 

FICTO  QUAM  VERITAS  IN  CASU  VBKO. 

The  pursuer's  mother  never  was  in  the  feudal  right  of  the 
lands.  That  right  may,  therefore,  be  taken  up  without  the 
burden  of  her  adjudication,  which  was  only  led  to  afford  a  title 
to  bring  a  tentative  process  ad  tentandas  vires  hereditatis.  The 
adjudication  was  never  conveyed  to  her  by  the  trustees.     She 
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was  cast  in  her  action  upon  an  objection  merely  personal  to     Goadok 
herself;  and,  therefore,  the  adjudication  fell  to  the  ground,  and     ooiLvn. 
can  affect  no  person  who  does  not  represent  her.     The  pursuer       neiT 
does  not  represent  his  mother.    He  has  taken  up  the  estate  out 
of  the  hcereditas  jacens  of  his  grandfather  and  uncle,  passing  by 
his  mother.    Her  deeds,  therefore,  cannot  affect  him,  though  he 
be  her  son,  because  the  representation  cannot  be  by  bare  exist- 
ence, but  must  be  established  by  a  service,  or  some  other  form 
known  in  law.  The  decree  against  Elizabeth  was  not  pronounced 
on  the  merits  of  the  cause,  but  upon  the  obhgation  she  had 
granted,  which  was  an  objection  personal  to  herself,  and  with 
which  the  pursuer  has  no  concern.     It  must,  therefore,  be  still 
competent  to  him  to  insist  in  this  reduction,  the  merits  of  which 
are  as  yet  untouched  and  undetermined. 

Flbaded  fob  THE  Defender. — The  pursuer's  mother,  with  ^»a™°"  for 
her  husband's  consent  and  advice,  in  return  for  a  valuable  con- 
sideration, discharged  her  claim  or  right  of  succession  as  appa- 
rent heir  to  her  brother's  estate.  She  afterwards  made  up  a 
proper  legal  title  to  her  brother's  succession,  by  the  established 
legal  form  of  an  adjudication  upon  her  own  bond.  Her  dis- 
charge, though  previous  in  point  of  date  to  the  adjudication,  is 
sufficient  and  effectual  to  bar  the  pursuer  from  insisting  upon 
the  precise  same  claim  which  was  given  up  and  abandoned 
by  his  mother's  deed.  The  solemn  decree  of  absolvitor  pro- 
nounced against  the  pursuer's  mother,  is  res  judicata  sigsdnat  the 
pursuer.  By  that  decree  the  defender  was  for  ever  absolved 
and  acquitted  from  the  claim  insisted  in  that  action.  The 
pursuer,  therefore,  stands  also  barred  under  that  res  jiuiicata. 
Were  it  otherwise,  every  succeeding  apparent  heir,  in  infinitum, 
might  renew  the  suit,  which  is  too  absurd  to  be  admitted  in  any 
court  of  justice. 

The  pursuer's  doctrine,  with  respect  to  the  title  of  an  adjudi- 
cation upon  an  apparent  heir's  trust-bond,  is  new  and  dangerous. 
This  method  of  making  up  titles  to  the  lands,  or  other  rights  of 
a  predecessor,  is  of  a  very  ancient  standing  in  our  law,  and  has 
▼ery  much  prevailed  in  practice ;  but  it  never  was  maintained 
till  now  that  this  title  vests  no  right  in  the  apparent  heir,  that 
it  is  only  a  fictitious  title  ad  tentandas  vires  hceredUatis ;  and 
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claim  which  was  discharged  and  extinguished  by  his  mother's     Qo»»ow 
deed.  ogilvib. 

Where  the  estate  or  heritage  intended  to  be  taken  by  an  mT 
apparent  heir  is  not  in  hcsreditate  jacente,  but  vested  in  the 
person  of  a  stranger  by  a  deed  of  the  predecessor  himself, 
neither  a  general  nor  a  special  service  can  be  used  as  an  effec- 
tual or  proper  title.  There  is  nothing  to  be  carried  except  the 
right  of  action,  and  it  would  be  unreasonable  to  lay  the  appa- 
rent heir  under  a  necessity  of  representing  his  predecessor  by 
service  for  the  sake  of  a  right  which  might  carry  no  inheritance. 
The  proper  method  is  to  make  up  a  safe  title  to  the  succession, 
or  rather  to  the  right  of  action  for  the  recovery  of  the  succession, 
by  an  adjudication  upon  a  trust-bond. 

According  to  the  pui-suer,  an  adjudication  upon  a  trust-bond 
is  a  good  title  to  carry  on  an  action  of  reduction.  It  disappears, 
however,  as  a  proper  title,  if  the  defender  be  assoilzied.  If  the 
pursuer  prevail,  it  is  a  good  title  upon  which  he  can  enjoy  and 
convey  the  estate.  If,  however,  the  defender  prevail,  the  decree 
in  his  favour  is  illusory  and  good  for  nothing,  for  the  next  ap- 
parent heir  may  take  up  the  same  title,  fight  the  battle  over 
again,  and  if  he  is  unsuccessful,  there  seems  to  be  nothing  to 
prevent  every  succeeding  apparent  heir  in  sempitemum  to  re- 
new the  suit. 

This  doctrine  is  too  gross  to  be  maintained.  If  an  adjudica- 
tion upon  a  trust-bond  be  a  sufficient  title  to  carry  on  a  reduc- 
tion of  the  predecessor's  deed,  it  must  necessarily  follow  that 
the  pursuer,  who  has  a  title  to  insist  in  the  action,  can  effectu- 
ally discharge  the  action,  and  that  such  discharge  will  for  ever 
extinguish  the  right.  A  decree  of  absolvitor  in  the  action  will 
also  have  the  same  effect.  It  is  inconsistent  with  justice  that  a 
party  should  be  allowed  to  insist  in  an  action  which  he  cannot 
transact  or  discharge,  or  in  which  an  absolvitor  will  not  secure 
the  defender  from  being  ever  disquieted  again  on  account  of 
the  claim  insisted  in.  The  proper  test  of  a  pursuer's  title  to 
sue  is.  If  an  absolvitor  will  secure  the  defender.  Unless  that 
is  the  case,  his  title  to  pursue  is  insufficient,  and  the  Court 
have  done  wrong  in  sustaining  by  constant  practice  the  title 
of  an  adjudication  on  an  apparent  heir's  bond,  unless  it  be 
understood  that  such  a  title  will  enable  him  to  discharge  the 
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oonwyv     action  effectually.     The  practice  is  evidence  that  the  title  is 
ooiLYn.     sufficient.    It  must  necessarily  follow,  therefore,  that  a  discharge 
TtbT      of  the  action,  or  a  final  absolvitor  by  the  Courts  is  an  effectual 
extinction  of  the  claim,  as  much  as  if  the  apparent  heir  had 
made  up  his  titles  by  the  most  formal  manner  by  service,  and  dis- 
charged the  action,  or  succumbed  by  an  absolvitor  of  the  Court. 

toVtf  courtT'"  ^P^^  report  of  Loed  Edgbpibld,  the  Lords  found  it  proved, 
Nov.  26, 1760.  ^^TJhsA,  the  defenders  and  their  father,  Mr.  John  Ogilvie,  have 
been  in  possession  of  the  lands  and  estate  of  Balb^no,  by  virtue 
of  charter  and  sasine,  upwards  of  forty  years,  but  repel  the  de- 
fence of  prescription,  in  respect  of  the  interruption  by  the  pro- 
cess of  reduction  and  improbation  raised  at  the  instance  of 
Gordon  of  Whiteley,  on  the  trust-bond  granted  to  him  by  Eliza- 
beth Middleton,  the  pursuer's  mother,  in  the  year  1750.  The 
Lords  Sustain  the  defence  of  res  judicdta  proponed  for  the  de- 
fenders, in  respect  of  the  decreet  absolvitor  pronounced  in  the 
said  process  of  reduction  and  improbation  in  their  favour ;  also 
Sustain  the  defence,  That  the  pursuer,  John  Grordon,  represents 
his  father  Charles  Gordon  of  Achanachie,  and  is  thereby  barred 
from  challenging  the  deed  of  renunciation  of  the  estate  of  Bal- 
begno,  dated  the  26th  day  of  May  1713,  granted  by  the  said 
Elizabeth  Middleton  and  the  said  Charles  Gordon ;  and,  there- 
fore, find  the  defenders  have  produced  sufficient  to  exclude  the 
pursuer's  title ;  and  assoilzie,  and  decern." 
Second  interio-  Qu  advisiug  a  reclaiming  petition  for  the  pursuer,  the  Lords 
Feb.  17, 1761.  ''  Sustained  the  defence  founded  upon  the  transaction  with  Eliza- 
beth Middleton,  in  the  year  1713,  and  decree  absolvitor  pro- 
nounced thereon  in  favour  of  the  defender,  in  the  year  1753, 
and  adhered  to  the  points  in  the  former  interlocutor  reclaimed 
against.'' 
Karnes*  Select  LoED  Eames,  in  his  Soloct  Docisions,  obsorvos, — "  It  occorred 
288.  at  advising,  that  if  the  reduction  had  been  brought  before  OgQ- 

vie  was  infeft,  the  pursuer  could  have  no  title  without  being 
served  heir  in  special  to  the  land,  remaining  still  in  luBreditate 
jacente  of  Andrew.  But  that  Ogilvie's  infeftment^  which  fmn- 
ditus  denuded  Andrew  of  the  property,  made  the  case  very  dif- 
ferent. In  this  case,  Elizabeth  was  entitled  in  her  own  right 
to  challenge  the  settlement,  which  will  thus  appear.     A  naked 
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disponee,  who  has  obtained  his  right  by  fraud  and  drcumven-     Qowhw 
tion,  is  bound  to  repair  the  hurt  he  has  done,  and  to  that  end,     ooavw. 
a  simple  renunciation  will  not  avail  where  the  disponee  stands       i76i. 
infeft.     And  therefore  he  must,  in  order  for  reparation,  recon- 
vej  the  estate  to  the  disponer,  and  if  the  disponer  be  dead,  he 
must  convey  it  to  his  heir.     This  entitles  the  heir  to  demand 
restitution  of  the  estate.     It  entitles  him  also,  if  the  fraud  and 
circumvention  be  controverted,  to  bring  a  process,  or  to  make 
a  transaction  as  de  re  dubia.     If  the  estate  be  restored  to  him, 
he  may  dispose  of  it  at  his  pleasure ;  and,  for  the  same  reason, 
if  he  agree  for  a  valuable  consideration  to  ratify  the  purchaser's 
right,  the  ratification  must  stand  good  against  all  the  world/' 

The  pursuer  having  appealed,  Lobd  Henlet,   Chancellor,  houm  of  Lords' 
presiding, — "  It  was  Ordered  and  Adjudged  that  the  said  peti*  m,^^^i762. 
tion  and  appeal  be,  and  is  hereby  discharged  this  House,  and 
the  said  interlocutors  therein  complained  be,  and  the  same  are 
hereby  confirmed/' 


II.— RUTHBBFURD  v.  NISBSTTS'  TBU8TEE& 

In  1749,  Sir  Alexander  Nisbett  settled  the  estate  of  Dean  on  Not.  27, 1882. 
the  heirs-male  of  his  own  body,  and  on  the  bodies  of  his  daugh-  nabkatitk. 
ters ;  whom  failing,  on  his  nephew  Henry  Rutherfru^d,  and  the 
heirs-male  of  his  body.  On  the  death  of  Sir  Alexander,  his 
eldest  son  Sir  Henry  made  up  titles  to  his  father,  but  died  with- 
out issue.  His  second  son  Sir  John  was  then  served  heir  of 
provision  under  the  investiture  1749,  and  was  infeft.  In  1776 
Sir  John  died,  and  in  the  event  of  his  being  held  to  have  left  no 
lawful  issue  male,  the  succession  opened  to  the  heir-male  of  the 
body  of  Henry  Butherfurd,  the  party  named  in  the  inves- 
titmre. 

In  1781,  Sir  John  Nisbett,  son  of  the  preceding  Sir  John,  ob- 
tained a  special  service,  and  made  up  titles  to  the  estate  as  heir- 
male  of  provision  to  his  father.  In  1790,  John  Rutheriurd, 
grandfather  of  the  pursuer,  and  son  and  heir  of  Henry  Ruther- 
furd,  the  party  named  in  the  investiture,  granted  a  trust-bond 
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RuTHrEFURD  £^j.  £io,ooO  to  John  Edgar,  his  father-in-law,  who  charged  him 
NiBBBTTa'     to  enter  heir-male  of  provision  in  special  to  the  deceased  Sir 

John  Nisbett,  and  thereupon  obtained  a  decree  of  adjudication. 

Having  extracted  this  decree,  he  raised  an  action  of  reduction 
and  declarator  against  the  then  Sir  John  Nisbett,  for  setting 
aside  his  special  service  and  infeftment,  on  the  ground  of  his 
being  illegitimate,  and  for  having  it  declared  that  he  had  no 
right  to  the  estate  of  Dean.  In  this  action  a  proof  was  allowed, 
but  the  Court  ultimately  repelled  the  reasons  of  reduction,  and 
assoilzied. 

In  1827,  the  second  Sir  John  Nisbett  died,  having  previously 
conveyed  the  estate  of  Dean  to  trustees.     After  Sir  John's 
death,  the  pursuer,  who  was  the  grandson  and  nearest  heir-male 
of  line  of  John  Rutherfurd,  the  pursuer  of  the  former  action, 
and  as  such  heir  of  provision  under  the  investiture  of  1749,  pre- 
sented an  appeal  to  the  House  of  Lords  against  the  judgment  in 
the  action  at  Edgar's  instance,  and  praying  to  be  allowed  to  sist 
himself  as  pursuer  in  that  action.     This  appeal  was  dismissed 
as  incompetent.     The  pursuer  then  raised  the  present  action, 
setting  forth  his  propinquity,  and  that  he  was  heir  of  provision, 
entitled  to  succeed  on  the  failure  of  the  first  Sir  John  Nisbett, 
son  of  Sir  Alexander,  without  lawful  issue  male,  and  concluding 
for  reduction  of  the  service  and  infeftment  of  the  second  Sir  John, 
and  the  deeds  granted  by  him  in  favour  of  the  defenders.     The 
ground  of  reduction  was,  that  the  second  Sir  John  Nisbett  was 
not  a  legitimate  son  of  his  father.  The  trustees  admitted  the  pro- 
pinquity as  alleged  by  the  purauer,  and  that  he  would  have  been 
entitled  to  succeed  as  heir  of  provision  to  the  estate  of  Dean,  had 
Sir  John  Nisbett,  son  of  Sir  Alexander,  died  without  lawful  issue 
male  ;  but  they  pleaded,  in  defence  to  the  action,  that  the  pur- 
suer had  no  title  to  sue,  having  expede  no  service,  and  that  the 
decree  in  the  former  action  was  res  judicata  against  him,  so  as 

Not.  12, 1880.  to  bar  the  present  action.  The  first  of  these  defences  was  re- 
pelled by  the  Court,  and  cases  were  ordered  on  the  question, 
"  Whether,  assuming  that  the  pursuer  did  not  represent  his 
grandfather,  the  judgment  in  the  action  for  his  behoof  formed 
res  judicata  against  him  ?" 

TvMv^  ^^     Pleaded  for  the  Pursuer. — When  a  landed  estate  is  settled 
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in  special  legal  fonn  by  special  destination  upon  a  series  of  sub-  Ruthmwtod 
stitutes,  there  is  constituted  a  feudal  dominium^  which  must  open    Nibbbtts* 
to  each  of  the  substitutes  in  succession,  so  long  as  substitu-      ^^^^^' 
tions  are  not  altered  by  some  heir  in  possession,  who  being  pro-       ^^^' 
perly  and  technically  vested  in  the  feudal  right,  is  in  titulo  to 
make  the  alteration.     If  the  heir's  title  is  erroneously  made  up, 
even  by  an  error  merely  in  the  service,  the  alteration  will  be 
ineflfectual  from  defect  of  title,  though  the  power  was  undoubted 
if  the  title  had  been  correct. 

As  long  as  the  investiture  subsists,  the  privilege  of  vesting 
himself  with  the  real  right  must  arise  to  each  successive  appa- 
rent heir  in  his  turn,  along  with  the  immediate  enjoyment  of 
certain  other  privileges  which  are  accessories  to  the  real  right, 
and  which  vest  ipso  jure.  Until  the  destination  is  validly  al- 
tered, the  next  substitute  takes  by  as  good  a  right  as  an  heir 
of  entail,  though  he  may  be  subjected  to  burdens  from  which 
an  heir  of  entail  would  have  been  free.  An  apparent  heir  can- 
not  renounce  the  succession  farther  than  for  himself.  He  can- 
not renounce  to  the  prejudice  of  the  succeeding  heirs.  He  can- 
not bind  the  succeeding  heirs  by  his  ordinary  contracts,  except 
in  so  far  as  the  Act  1695  has  established  a  passive  representa- 
tion against  him.  Neither  can  he  bind  them  by  the  contract 
of  litiscontestation. 

According  to  the  civil  law,  the  exceptio  rei  jvdicaicB  was 
pleadable  against  the  parties  to  a  suit,  their,  universal  represen* 
tatives,  and  their  successors  in  a  particular  subject,  in  regard  to 
questions  relating  to  that  subject.  The  law  of  Scotland  has 
adopted  the  rule  of  the  civil  law. 

The  principle  on  which  it  is  extended  to  the  case  of  succes- 
sors in  a  particular  subject,  in  regard  to  questions  relating  to 
that  subject,  though  not  otherwise  representing  their  authors, 
is  founded  on  the  rights  arising  from  dominium.  The  owner  of 
the  subject  may  convey  it,  burden  it,  and  in  every  way  affect  it 
by  his  acts  and  deeds,  and  any  decision  regarding  it  in  a  ques- 
tion with  him,  must  equally  affect  it,  and  attach  to  all  afters- 
wards  succeeding  to  his  right,  since  nemo  potest  plus  juris  in 
alium  transferre  quam  ipse  habet.  But  an  apparent  heir  has  no 
such  dominium  in  the  estate  itself^  or  in  the  right  of  succession 
thereto,  except  in  so  far  as  he  personally  is  concerned.     He  is 
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RuTHiBFuw)  truly  vested  with  no  right  transmissible  to  other  heirs,  or  affect- 
NiBBwrre*     able  by  his  deeds. 

Each  apparent  heir  enjoys  certain  rights  from  the  &ct  of  his 
standing  in  the  relationship  of  apparency,  but  these  are  personal 
to  himself  and  he  can  only  transact  regarding  them  so  far  as 
his  own  interest  is  concerned,  each  heir  who  successively  comes 
into  the  same  position  having  similar  rights  arising  therefrom  to 
him.  One  of  these  rights  is  to  pursue  reduction  of  obstacles  to 
his  entry,  but  it  is  only  as  being  obstacles  to  his  own  entry  that 
he  has  title  to  pursue  reduction  of  them,  not  as  affecting  the 
estate  generally,  or  the  rights  of  those  who  may  subsequently 
attain  the  station  he  at  present  occupies.  A  decision  with  him, 
therefore,  merely  affects  his  own  right  and  interest.  The  next 
heir  takes  nothing  from  him,  and  succeeds  to  no  right  which 
was  vested  in  him.  He  comes  into  the  relationship  of  apparent 
heir,  it  is  true,  but  the  rights  thence  arising  to  him  arise  im- 
mediately from  the  relationship  as  his  own  personal  and  inde- 
pendent rights,  and  do  not  fall  to  him  from  the  preceding 
apparent  heir. 

In  this  view,  there  is  no  room  here  for  the  plea  of  res  judi- 
cata.  The  pursuer  was  not  the  party,  nor  does  he  represent  the 
party  in  the  former  action.  Neither  is  he  a  successor  in  the 
right  which  was  the  subject  in  dispute,  in  that  sense  alone 
which  can  give  rise  to  the  exception,  according  to  the  principles 
of  the  civil  law,  and  our  institutional  authorities.  The  case  of 
€rordon  v.  Ogilvie  is  no  precedent,  for  the  party  there  was  ob- 
liged to  found  on  an  action  at  the  instance  of  an  ancestor  whom 
he  was  said  not  to  represent,  in  order  to  elide  prescription.  The 
judgment  merely  was  in  substance,  that  he  could  not  found  on 
it  to  this  effect,  and  yet  not  be  bound  by  the  decision  pronoun- 
ced in  it. 

^^2^"*^*  Pleaded  fob  the  Defender. — The  question  at  issue  is. 
What  is  the  nature  of  the  right  which  was  vested  in  the  appa- 
rent heir,  who  was  the  pursuer  of  the  former  action,  and  what 
is  the  true  nature  of  the  contract  of  litiscontestation,  with  re- 
ference to  that  right  1  No  one  can  be  compelled  to  join  issue* 
or  in  other  words,  to  enter  into  the  contract  of  litiscontestatioii, 
with  a  party  against  whom  he  cannot  obtain  an  effectual  deci- 
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sion.     If  a  defender  can  show  that  thejw  actianis  assumed  by  btombtokd 
the  pursuer  is  either  in  fact  vested  in  another,  or  may  by  pos-     Nibbsttb' 
sibility  be  Tested  in  another,  he  cannot  be  compelled  to  join       ^"^"^ 
issue  with  such  pursuer.     The  reason  for  this  is,  that  the  party       ^^^' 
having  the  jtis  actionis  may  afterwards  insist  on  trying  the 
same  questions  with  him  over  again.    The  true  test  of  a  title  to 
pursue  is,  whether  a  decree  of  absolvitor,  if  the  pursuer  should 
&il  in  his  action,  would  be  an  effectual  determination  of  the 
question  tried  ?     Where  the  jiis  actionis  is  vested  exclusively  in 
one  individual,  there  is  only  one  party  in  existence  with  whom 
the  defender  can  be  called  upon  to  join  issue.    If  then  a  de* 
fender  can  be  so  called  upon  by  that  party,  it  would  seem  to 
follow  necessarilv,  that  a  decree  of  absolvitor  obtained  in  such 
an  action  must  be  conclusive  against  all  the  world. 

The  former  action,  being  truly  for  behoof  of  the  grandfather 
of  the  present  pursuer,  must  be  considered  sa  if  it  had  been 
actually  brought  in  his  name.  Its  object  was  the  same  with 
the  present  action — its  conclusions  were  the  same— the  media 
coticludendi  were  the  same,  and  the  interest  was  the  same  as 
that  now  vested  in  the  pursuer.  As  apparent  heir,  the  pursuer's 
grandfather  was  fully  and  exclusively  vested  in  that  very  right 
which  the  pursuer  now  seeks  to  establish,  and  being  so  vested, 
he  was  in  pleno  jure  to  try  every  question  regarding  it. 

The  pursuer's  grandfather  might  validly  have  renounced  the 
right  so  vested  in  him,  and  a  fortiori  he  was  entitled  to  enter 
into  the  contract  of  litiscontestation  with  reference  to  it.  At 
aU  events  being  in  the  full  and  exclusive  right  of  it,  and  being 
entitled  to  try  the  question,  and  having  accordingly  tried  it,  the 
decision  in  the  former  action  must  be  res  judicata  against  all 
parties  claiming  the  same  right,  although  they  may  not  in 
other  matters  represent  him.  This  is  in  conformity  to  the 
equitable  principle  on  which  the  rule  rests,  of  preventing  an 
indefinite  repetition  of  the  trial  of  the  same  question,  by  parties 
successively  taking  up  the  same  right.  That  principle  was  en- 
forced in  nearly  similar  circumstances  in  the  case  of  Gordon  v. 
Ogilvie. 

Lord  Moncreipp  found, — "  That  the  decree  of  this  Court  of  ^nocutorof 
the  20th  of  June  and  11th  July  1797,  of  which  an  extract  is  ^^'^'**'»*^- 
produced,  constitutes  res  judicata  against  the  pursuer,  in  regard 
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Note  of  Lord 
Ordinary. 


RuTHBRFURD  to  the  obJGCt  aiid  conclusions  of  the  present  action  ;  Sustains 
NisBETn*  the  same  as  a  title  to  exclude  ;  Finds  that  the  defenders  are  not 
bound  to  produce  the  writs  called  for  by  the  summons ;  as- 
soilzies the  defenders  from  the  whole  conclusions  of  the  action ; 
Finds  the  defenders  entitled  to  the  expense  of  this  part  of  the 
discussion." 

In  a  Note  to  this  Interlocutor,  Lord  MoncreiflF  observed, — "  It 
has  been  decided  that  the  pursuer,  by  his  propinquity,  and  by 
the  destination  of  the  estate  of  Dean,  has  a  good  title  to  insist 
for  reduction  of  the  service  of  the  late  Sir  John  Nisbett  as 
heir-male  and  of  provision  of  his  father  Sir  John  Nisbett,  on 
the  ground  that  he  was  of  lawful  birth— of  the  precept  from 
Chancery,  and  the  seisin  which  followed  thereon — ^and  of  the 
trust-deed  executed  by  the  last  Sir  John.  The  summons  con- 
cludes to  have  these  titles  reduced,  and  to  have  it  found, 
that  the  pursuer  is  entitled  to  be  served  heir-in-special  in  that 
estate,  as  nearest  heir-male  and  of  provision,  under  the  same 
destination  to  which  Sir  John's  service  related. 

"  The  defender  refiises  to  satisfy  the  production,  and  pro- 
duces the  extract  of  a  decree  in  1797,  in  an  action  insisted  in 
by  John  Edgar,  as  adjudger  on  a  trust-bond  by  John  Ruther- 
fiird,  the  pursuer's  grandfather,  as  a  title  to  exclude,  founding 
upon  it  the  exceptio  rei  judicatm.     The  summons  in  that  action 
concluded  for  reduction  of  the  same  service,  precept,  and  infeft- 
ment,  and  to  have  it  found  that  neither  Sir  John  Nisbett,  nor 
his  brother  Alexander,  had  any  right  to  the  estate,  and  that  it 
belonged  to  Mr.  Edgar  by  his  adjudication  ;  which  was  substan- 
tially the  same  thing  as  if  it  had  borne  that  John  Rutheriurd, 
the  grantor  of  the  trust-bond,  was  the  true  heir,  and  entitled  to 
be  served.     The  main  ground  of  reduction  was  an  averment  of 
illegitimacy  against  Sir  John  and  his  brother.     The  decree  is  a 
decree  in  foro  upon  proof  and  debate,  the  process  having  been 
in  dependence  from  1791  till  1797.     The  pursuer  meets  this 
plea  of  res  judicaiay  by  stating  that  he  does  not  represent  his 
grandfather  John  Rutheriurd,  and  that  the  decree  is  res  inter 
cUios  acta.    The  statement  that  he  does  not  represent  is  denied ; 
but  the  defender  joins  issue  with  the  plea  founded  on  the  as- 
sumption of  it,  and  maintains,  that  still  the  decree  is  res  judi- 
cata against  the  pursuer. 
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*'  The  question  of  law  is,  Whether,  where  an  estate  stands  des-  Ruthrrfcbd 
tined  by  fee-simple  titles,  and  a  person  is  served  heir  of  provision,    Nisbbtts' 

and  infeft  as  being  the  lawful  son  of  the  deceased,  and  the  im- ' 

mediate  heir  of  provision,  failing  such  lawful  issue,  challenges  ^^  ' 
the  service  on  the  ground  of  illegitimacy,  and  decree  of  absolvi- 
tor follows,  after  full  proof  and  debate,  a  subsequent  heir  of  pro- 
vision, not  representing  the  pursuer  of  that  action,  may  at  the 
distance  of  years  maintain  an  action  to  the  same  effect,  and  is 
not  barred  by  the  exception  of  res  judicata  ? 

"  The  Lord  Ordinary  has  not  seen  any  precise  decision  of 
the  point,  and  the  argument  on  abstract  principles  is  somewhat 
difficult  and  subtle.  He  is  clear  that  the  case  of  Gordon  v. 
Ogilvie  in  1761  is  materially  different ;  because  in  that  case 
the  pursuer  was  obliged  to  found  on  the  former  action,  in  order 
to  elide  prescription  ;  and  the  same  was  the  case  in  Maule  v. 
Maule.  But  here  prescription  is  not  pleaded,  and  it  would  be 
excluded  by  minorities. 

"  The  general  rule  of  the  law  is  clear,  that  in  order  to  found 
the  exception  of  res  judicatay  for  it  is  an  exception  to  be  plead- 
ed, not  a  ground  of  incompetency  in  the  action,  it  must  appear 
that  the  former  suit  was  between  the  same  persons,  concerning 
the  same  thing,  and  on  the  same  cause  of  action.  But  the  ques- 
tion here  is,  whether  the  pursuer,  insisting  as  apparent  heir  un- 
der a  special  destination,  is  not  to  be  considered  as  the  successor 
of  the  former  apparent  heir  in  this  matter,  whether  he  repre- 
sents him  on  the  passive  titles  or  not,  and  is  thereby  bound  by 
the  decree  pronounced  in  the  suit  at  his  instance,  concerning 
the  same  thing,  and  on  the  same  cause  of  action  ^  In  plain 
sense  it  is,  whether  the  trial  of  Jobn  Nisbett's  legitimacy,  in 
relation  to  the  right  of  succession  to  this  estate,  at  the  instance 
of  the  immediate  heir  for  the  time,  is  not  conclusive  against 
more  remote  or  future  heirs  1 

"  If  this  action  related  to  .any  other  estate,  the  Lord  Ordi- 
nary can  see  no  room  for  doubt  that  the  pursuer  would  be 
entitled  to  try  the  question  of  legitimacy,  and  would  not  be 
barred  by  the  former  judgment.  But  his  title  here  is  as  appa- 
rent heir  in  the  same  estate  in  which  Edgar's  constituent  was 
apparent  heir,  if  the  illegitimacy  could  be  proved.  The  title  is 
one  and  the  same  in  both  cases.     The  Lord  Ordinary  cannot 
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Rdthwifubd  assent  to  a  position  of  the  defenders,  that  the  pursuer's  grand- 
Ni8B«TT9»  father  could,  as  apparent  heir,  have  discharged  by  voluntary 
""'  deed  all  title  to  the  estate,  and  all  right  to  reduce  the  service, 
^^^  so  as  to  bind  the  pursuer,  not  representing  him.  He  apprehends 
that  this  position  is  erroneous,  and  that  the  illustrations  given 
in  support  of  it  are  wholly  inapplicable.  The  precise  ground  of 
challenge  must  be  attended  to.  On  the  supposition  that  John 
Nisbett  was  illegitimate,  he  had  no  title  that  could  be  ratified. 
His  service  and  infefbment  were  mere  nuUities  ;  and  there  was 
no  deed  of  any  kind  executed  by  the  deceased.  A  deed  on 
deathbed  is  not  null ;  it  is  a  good  title,  imless  challenged  by 
the  heir-at-law,  and  therefore  the  immediate  heir  may  discharge 
the  right  to  challenge,  and  ratify  the  deed.  A  deed  contrary 
to  the  obligations  of  a  marriage-contract  is  partly  in  the  same 
situation  ;  but  the  ju8  crediti  is  stronger ;  and  as  it  is  fiilly 
vested  in  the  first  heir,  a  discharge  by  him  must  be  still  more 
effectual. 

^'Such  a  case  as  that  of  Grordon  v.  Ogilvie  may  be  more 
doubtful ;  but  still,  even  there,  there  is  a  deed  ex  facie  flowing 
from  the  ancestor,  the  right  to  challenge  which  is  in  the  first 
heir  ;  and  though  the  effect  of  a  collusive  compromise,  whereby 
that  title  is  recognised  as  valid,  might  be  a  subject  of  great 
doubt,  it  is  still  a  very  different  case  from  the  present  The 
Lord  Ordinary  is  of  opinion,  that  no  private  deed  by  the  pur- 
suer's grandfather,  acknowledging  John  Nisbett  to  be  legitimate, 
and  without  trial  discharging  the  right  to  challenge  the  service^ 
would  have  barred  the  pursuer,  not  representing  him,  firom  in* 
stituting  such  a  challenge.  The  parties  might  indeed  have 
settled  the  whole  matter  at  that  time,  if  John  Nisbett  had  per- 
mitted decree  of  reduction  to  pass,  and  a  title  to  be  made  up  by 
the  pursuer's  grandfather,  and  then  obtained  a  conveyance  from 
him.  But  it  is  apprehended  that  the  latter,  as  a  mere  heir- 
apparent,  could  not  convert  the  service  which  was  null  into  a 
good  title,  or  by  any  discharge  close  the  door  against  the  trial 
of  the  question  of  legitimacy  by  another  heir. 

''  Neither  can  the  Lord  Ordinary  assent  to  another  position 
taken  by  the  defenders,  if  considered  in  the  abstract.  He  does 
not  think  that  it  is  an  invariable  test  of  a  man  having  a  good 
title  to  pursue,  that  decree  of  absolvitor  to  be  obtained  againirt 
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him  will  be  res  judicata — or,  a  converaOy  that  the  decree  must  R^^^w^^ 
be  res  judicata^  if  he  has  a  good  title.   A  man  may  have  a  good    Nisbktts* 

title  for  his  own  interest,  though  the  decree  will  not  bind  others.      ' 

And  so  here,  if  it  could  be  shown  to  be  legally  true  that  the       ^^^ 
pursuer  has  in  the  proper  sense  a  separate  interest  from  that 
which  was  vested  in  his  grand&ther,  the  question  of  legitimacy 
might  be  still  open  to  him. 

"  But  although  the  Lord  Ordinary  cannot  adopt  these  propo- 
sitions, on  which  much  of  the  argument  of  the  defenders  is 
rested,  he  is  on  the  whole  of  opinion,  that  the  decree  produced 
does  constitute  res  judicata  against  the  pursuer.  His  view  of 
the  matter  is  extremely  simple ;  perhaps  it  may  be  thought  too 
simple  to  meet  all  the  ingenious  refinements  of  the  pursuer's 
argument.  But  it  appears  to  him,  that  as  John  Rutherford  is 
admitted  to  have  been  the  immediate  heir  of  provision  in  this 
estate,  failing  lawful  issue  of  the  then  deceased  Sir  John  Nisbett 
— as  he  was  thereby  in  titulo  to  try  the  question  as  to  the 
legitimacy  of  John  Nisbett — as  that  question  was  tried  and 
decided  on  full  evidence  and  discussion — ^and  as  the  present 
action  relates  to  the  same  estate,  is  directed  to  the  same  object, 
is  laid  upon  the  same  allegations  of  &ct,  and  the  same  medium 
in  law,  and  is  insisted  in  by  a  substitate  heir,  called  by  the  same 
deed  of  provision, — ^the  one  trial  of  the  question  with  the  proper 
party  at  the  time  must  be  conclusive,  and  bind  all  the  heirs  of 
that  destination. 

**  In  the  case  of  entailed  succession,  where  there  is  s»jus  crediti 
in  each  substitute  called,  if  a  question  is  raised  by  the  imme- 
diate heir  as  to  the  efficacy  of  the  entail,  or  the  vaUdity  of  deeds 
done  by  a  former  heir,  there  may  be  a  doubt  whether  the  trial 
of  any  such  question,  without  calling  all  the  existing  substitutes, 
will  be  effectual  against  them ;  though  even  in  that  case  it  is 
thought  that  a  dehberate  judgment  on  the  question  must  be 
conclusive.  But  in  the  case  of  fee-simple  succession,  or  where 
the  question  does  not  relate  to  the  validity  of  any  deeds  done, 
but  to  the  title  of  a  party  claiming  to  be  the  heir,  depending  on 
the  matters  of  fact  or  law  in  his  situation,  the  Lord  Ordinary 
thinks  that  the  immediate  heir  having  clearly  at  the  time  the 
onlj  title  to  try  the  question,  a  solemn  judgment  in  an  action 
at  his  instance  must  determine  the  point  for  ever. 
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RuTHBRFURD       «  j^  geenis  to  be  of  little  importance  whether  this  result  shall 
NisBBTTs'     appear  to  be  arrived  at  upon  views  of  strict  law  or  upon  principles 
BusTKEB.     ^j.  equity.  But  if  it  does  appear  to  embrace  the  substantial  law 
^®^^       and  justice  of  the  case,  it  is  certainly  much  fortified  by  a  con- 
sideration of  the  danger  of  the  loss  of  evidence,  the  dangers  of 
perjury,  and  the  insecure  condition  of  rights  of  property,  which 
would  be  involved  in  the  opposite  principle." 

N^v^^^m2.  ^^^  pursuer  having  reclaimed,  the  Court  Adhered. 
Opinions.  Lord  JasTiCB-CLERK  BoYLE  observed, — "  I  assume,  at  pre- 
sent, that  the  pursuer  has  taken  no  benefit  by  his  grandfather. 
But  then  it  is  agreed  that  he  stood  in  the  relation  of  next  heir, 
if  there  were  none  of  the  body  of  Sir  John,  who  died  in  1776. 
A  service  was  expede  by  the  late  Sir  John,  who  possessed  till 
1791,  when  proceedings  were  brought  at  the  instance  of  John 
Rutherfurd,  on  the  specific  allegation  of  illegitimacy,  and  the 
present  summons  is  identical,  on  the  same  media  condudendiy 
and  with  the  same  conclusions.  Then,  after  a  full  proof,  and 
hearing,  decree  of  absolvitor  was  pronounced.  That  suit  was 
by  a  trustee,  but  it  was  prosecuted  undoubtedly  for  behoof  of 
John  Rutherfurd,  and  it  is  the  same  as  if  it  had  been  in  his  own 
name  ;  and  now  we  have  a  summons  by  his  grandson,  claiming 
the  same  relationship  and  right  of  succession.  The  defence  of 
res  judicata  is  pleaded,  and  the  only  answer  to  it  is,  that  this 
party  does  not  represent  his  grandfather.  Now,  I  cannot  ad- 
mit this  to  make  a  diiference,  for  he  is  exactly  in  the  same 
character,  and  the  plea  of  res  judicaia  does  apply.  He  is  not 
at  all  in  the  character  of  an  heir  of  entail — no  one  could  bring 
such  an  action  but  the  heir-apparent,  and  no  distant  substitute 
could.  I  have  great  doubts  whether  he  does  not  come  under 
the  very  words  of  the  authorities  quoted,  who  talk  of '  the  same 
parties  or  their  ancestors,  or  authors,'  as  being  those  against 
whom  res  judicata  may  be  pleaded.  But  when  I  further  con- 
sider that  the  very  same  question  is  stiired,  the  same  media» 
and  the  same  object,  I  am  of  opinion  that  there  is  everything 
necessary  to  constitute  res  judicata:  and  if  not,  what  is  to  pre- 
vent a  dozen  brothers  each  trying  the  same  question  over  and 
over  again  1  Now,  has  the  law  constituted  any  such  anomaly  t 
Undoubtedly  not. 
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"  The  circumstance  that  no  case  of  the  kind  can  be  pointed  Rotmbpued 


«. 


out,  is  evidence  that  the  rule  of  law  is  considered  to  apply  to    NisBBrre' 

sucL     There  is,  however,  one  case  which  I  cannot  get  over  so      ' 

easily  as  the  pursuer.  It  is  that  of  Gordon  v,  Ogilvie,  which  ^^^" 
appears  to  me  to  be  expressly  in  point  The  principle  decided 
is  set  forth  in  the  summary  thus, — *  An  apparent  heiress 
having  made  up  titles  in  the  person  of  a  trustee  by  an  adju- 
dication upon  a  trust-bond,  in  order  to  challenge  her  prede- 
cessor's deed  ;  and  decree  absolvitor  having  passed  against  her, 
this  was  found  a  res  judicata  against  the  next  apparent  heir, 
making  up  titles  in  the  same  manner,  and  challenging  the  deed/ 
I  cannot  say  there  is  anything  in  the  report  to  contradict  this 
summary ;  and  this,  with  the  authorities,  satisfies  me  that  as  the 
party  is  standing  in  the  same  right  and  character,  which  is  im- 
portant, res  judicata  must  apply  ;  and  as  inextricable  confusion 
and  difficulty  would  occur,  I  am  for  adhering.  I  will  only  add, 
though  we  are  greatly  obliged  by  Lord  MoncreiflF's  Notes,  we 
are  not  held  to  concur  in  all  he  lays  down." 

Lord  Glbnlbe  observed, — "  There  is  a  great  deal  in  the  Note 
of  the  Lori  Ordinary  we  are  not  called  on  to  determine  ;  but  I 
concur  in  the  conclusion  stated  by  him,  that  although  he  cannot 
agree  with  much  of  the  argument  for  the  defenders,  which  I 
am  not  surprised  at,  he  comes  to  this,  that  the  question  having 
been  decided  with  the  party  in  the  full  right  which  this  party 
has,  whenever  that  right  devolves  on  another,  though  he  do  not 
represent  him  on  the  passive  titles,  the  right  being  the  same  in 
every  respect,  res  judicata  applies.  The  permitting  a  challenge 
under  a  trust-bond  is  a  deviation  from  the  strict  rule,  but,  when 
admitted,  it  is  the  same  exactly  as  if  the  party  himself  had 
served  and  brought  the  action,  and  the  principle  oi  res  judicata 
must  equally  apply.  The  consequences  would  be  terrible  if  an- 
other rule  was  followed.  Suppose  a  creditor  adjudges  on  a 
charge  to  an  apparent  heir  not  in  possession,  is  he  liable  to  have 
his  right  set  aside  by  another  apparent  heir  not  representing 
him  1  The  only  thing  on  which  the  whole  plea  rests,  is  an  ex- 
pression of  Mr.  Erskine.  Talking  of  decrees  in  absence,  he  says, 
they  do  not  form  res  judicata^  because  the  party  '  cannot  be  said 
to  have  referred  his  cause  to  the  decision  of  the  Court,  in  virtue 
of  the  contract  implied  in  litiscontestation,  which  is  the  true 
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RcTHMFDED  grouiid  upoD  wluch  a  decisive  sentence  becomes  final.' 

NlBBSTTS' 
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1882. 


This, 
however,  is  only  a  strong  way  of  expressing  it ;  Mr.  Erskine 
never  meant  to  rest  on  the  contract  of  litiscontestation.  I  adopt 
the  last  view  of  the  Lord  Ordinary,  and  am  for  adhering  on 
that  ground." 

Lord  Cringletie. — ''  Even  take  an  heir  of  entail  The  case 
of  Ascog  would  be  a  strong  case,  if  another  heir  should  insist 
on  trying  it  over  again,  and  demand  repetition.  I  take  the 
simple  view  of  the  Lord  Ordinary,  noticed  by  Lord  Glenlee,  and 
on  that  I  am  for  adhering.'' 

Lord  Meadowbank. — "  I  am  clearly  of  the  same  opinion." 


1.  The  equity  of  the  judgment 
in  the  case  Gordon  r.  Ogilvie, 
is  very  apparent,  but  on  the  first 
consideration  of  the  points  raised, 
the  plea  of  the  pursuer,  that  he 
did  not  represent  his  mother,  and 
therefore  was  not  bound  or  barred 
by  her  acts,  has  the  appearance  of 
being  well  founded.  The  funda- 
mental ground  on  which  the  judg- 
ment must  be  held  to  rest  is,  that 
a  defender  is  not  bound  to  litigate 
with  a  pursuer,  unless  a  judgment 
of  absolvitor  in  his  favour  shall  be 
held  good  against  all  the  world, 
where  a  second  party  suing  sues 
in  the  same  character  as  that  of  a 
former  pursuer.  This  result  is 
effected  in  the  ordinary  case  by 
the  principle  of  representation. 
The  plea,  however,  of  a  second 
apparent  heir,  challenging  a  right 
which  had  been  previously  chal- 
lenged by  a  preceding  heir-appa- 
rent, is,  that  he  does  not  represent 
the  former  apparent  heir.  The 
same  result,  however,  is  efiected 
by  means  of  a  virtual  represen- 


tation, in  the  case  of  an  apparent 
heir  challenging  a  right  com- 
pleted by  infeftment  on  the  title 
of  an  adjudication  proceeding  on 
a  trust-bond  granted  by  himself. 
In  strict  law  a  party  cannot  chal- 
lenge an  infeftment,  unless  he  is 
infefib  himself.  A  relaxation  of 
this  rule  of  law  is  granted  to  an 
apparent  heir  seeking  to  reduce 
an  infeftment  in  the  lands  which 
belonged  to  his  predecessor,  and 
this  is  done  on  the  ground,  that  on 
account  of  the  infeftment  sought 
to  be  reduced,  he  cannot  aver  in 
his  claim  to  be  served  heir  in  spe- 
cial, that  his  predecessor  died  last 
vest  and  seized  in  the  lands.  To 
require,  therefore,  an  infeftment 
in  this  case,  as  being  the  only 
competent  title  to  pursue  a  redac- 
tion, would  be  to  deny  the  right 
to  reduce  altogether.  In  this  case, 
therefore,  a  general  service  has 
been  found  a  sufficient  title  on 
which  to  sue  a  reduction. 

2.  An  adjudication  against  an 
apparent  heir  upon  a  chaige  to 
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enter  heir  to  his  predecessor,  pro- 
ceeds upon  the  principle  that  the 
apparent  heir  might  enter  in  spe- 
cial to  his  ancestor.  This  form 
of  diligence  might,  therefore,  be 
thought  liable  to  the  objection, 
that  as  another  party  was  infeft  in 
the  lands,  whose  infeftment  pre- 
vented the  heir  being  served  in 
special,  so  neither  conld  an  adju- 
dication on  a  special  charge  be  held 
competent.  An  apparent  heir, 
however,  is  allowed  to  challenge 
a  completed  right  in  the  lands  of 
his  ancestor,  on  what  is  termed  a 
tentative  title,  which  is  constituted 
by  an  adjudication  on  a  trust-bond 
granted  by  himself*  The  law, 
however,  holds  that  such  a  title  is 
to  have  the  same  operation  and 
effect,  and  that  the  same  liabili- 
ties are  to  be  attached  to  it,  as 
in  the  case  of  an  entry  completed 
by  infeftment  proceeding  on  a  spe- 
cial retour.  A  second  apparent 
heir  cannot,  therefore,  make  up 
a  tentative  title  in  the  same  char 
racter  as  a  former  apparent  heir, 
without  being  liable  to  the  same 
objections  which  might  have  been 
pleaded  against  him  if  the  former 
apparent  heir  had  been  served  in 
special,  and  the  present  apparent 
heir  had  been  served  to  him.  A 
judgment  of  absohUoTj  therefore, 
in  an  action  of  reduction  at  the 
inatance  of  one  apparent  heir  whose 
title  rested  on  a  trust-adjudication, 
is  rightly  held  to  be  res  judicata 
against  a  second  apparent  heir 
making  up  a  title  in  the  same  cha- 
racter, and  challenging  the  right 
of  the  defender  upon  the  same 
grounds. 

3.  The  deeds  which  an  appa- 


rent heir  may  wish  to  reduce  as 
affecting  the  lands  of  his  predeces- 
sor, are  of  two  kinds.  They  may 
be  deeds,  the  reduction  of  which 
was  competent  to  the  predecessor 
himself.  They  may  also  be  deeds 
which  the  apparent  heir  conceives 
that  his  predecessor  had  no  power 
to  grant.  In  the  former  case,  the 
right  to  reduce  may  be  held  to  be 
a  right  of  action  and  a  right  of 
that  character,  tlierefore,  which 
could  be  carried  by  a  general  ser- 
vice. If  this  be  a  correct  view  of 
the  nature  of  the  right,  then  the 
right  no  longer  remains  in  hcgredi- 
tate  jacente  of  the  ancestor  if  the 
apparent  heir  expede  a  general 
service  to  him.  A  second  appa- 
rent heir  would,  therefore,  require 
to  expede  a  general  service  to  the 
first  apparent  heir,  in  order  to  vest 
in  him  the  right  to  reduce.  But 
if  the  right  to  reduce  had  been 
previously  exercised  by  the  first 
apparent  heir,  and  if  judgment  of 
absohntor  had  been  pronounced  in 
favour  of  the  defender,  then  that 
judgment,  it  is  thought,  would  found 
a  plea  of  res  judicata  in  an  action 
at  the  instance  of  the  second  appa- 
rent heir. 

4.  Where  again  an  apparent 
heir  conceives  that  his  predecessor 
has  granted  deeds  affecting  the 
lands  which  he  had  no  power  to 
grant,  then  a  general  service  as 
heir  under  the  original  investiture 
would  seem  to  afford  a  sufficient 
title  on  which  to  sue  a  reduction. 
If  he  failed  in  the  reduction,  the 
judgment  would  still,  it  is  thought, 
be  res  judicata  against  a  subsequent 
apparent  heir  again  trying  the 
question  in  the  same  character, 
B 
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and  upon  the  same  grounds.  Some 
rights  are  competent  to  apparent 
heirs .  without  any  service.  The 
right  of  reducing  on  the  head  of 
deathbed,  is  one  of  these  rights. 
An  apparent  heir  may,  however, 
homologate  and  ratify  a  deathbed 
deed.  If,  however,  he  challenges 
the  deed  and  fails,  his  failure  would 
be  held  to  be  similar  in  effect  as  if 
he  had  discharged  his  right  of 
action.  As,  therefore,  a  second 
apparent  heir  cannot  challenge 
a  deed  ratified  by  a  former  appa- 
rent heir,  so  also  would  he  be  bar- 
red from  doing  so  where  the  former 
apparent  heir  had  challenged  and 
failed. 

5.  ^^  Where  the  immediate  heir 
consents  to,  or  ratifies  the  deed,  it 
not  only  excludes  the  consenter 
himself  from  bringing  it  under 
challenge,  but  every  remoter  heir, 
either  because  the  concurrence  of 
the  immediate  heir  removes  all 
suspicion  of  the  deed  having  been 
extorted  by  importunity;  or  be- 
cause the  same  effect  is  given  fic-^ 
tiane  juris  to  his  consent  or  ratifi- 
cation, as  if  the  dying  person  had 
made  over  the  subject  absolutely 
to  the  immediate  heir,  and  he, 
after  the  ancestor's  death,  had  con- 
veyed it  to  the  stranger  who  was 
substituted  in  the  deathbed  settle- 
ment. By  the  older  practice,  the 
heir  had  no  right  before  his  entry 
to  bring  either  a  reduction  ea  car 
pite  Uctij  or  any  action  whatever, 
which  was  not  barely  possessory. 
But  it  has  been  long  the  general 
opinion,  that  that  privilege  is  one 
of  those  which  are  competent  to 
heirs  in  the  right  of  apparency,  at 
least  in   those  cases  where    the 


deathbed  deed  is  an  effectual  bar 
to  the  heir's  entry." — Erskinej  3, 
8,  99,  100. 

6.  In  regard  to  the  title  neces- 
sary for  pursuing  an  action  of  re- 
duction. Lord  Stair  observes, — 
^^  There  is  good  reason  that  the 
pursuer  should  not  insist  upon  any 
title  to  which  he  might  have  right 
by  succession,  until  he  be  actually 
infeft  in  that  right,  and  for  the 
same  reason  he  cannot  insist  to 
reduce  and  improve  upon  a  dispo- 
sition, or  any  other  right  but  an 
infeftment,  if  reduction  be  for  re- 
ducing infeftments.'*'  —  Staivy  4, 
20,  14. 

7.  In  the  case  of  Robertson 
V.  Houston,  March  13, 1707,  the 
pursuer  was  a  creditor  in  a  per- 
sonal bond  granted  by  the  appa- 
rent heir  of  the  deceased  Lord 
Whitelaw  his  uncle.  On  this  title, 
he  brought  a  reduction  and  decla- 
rator against  the  widow  of  Lord 
Whitelaw,  concluding  that  he  had 
good  right  to  remove  all  debts  or 
deeds  that  might  affect  the  estate 
of  Lord  Whitelaw,  and  that  the 
defender  having  vitioudy  intromit* 
ted  with  her  late  husband's  effects, 
all  obhgements  granted  by  him 
to  her  ought  to  be  declared  ex- 
tinct by  confusion,  and  that  she 
ought,  as  vitious  intromitter,  to 
make  payment  to  the  pursuer  of 
the  sum  contained  in  his  bond, 
and  to  pay  all  the  debts,  and  re- 
lieve the  heir  thereof.  The  defender 
objected  to  the  title  to  pursue  un- 
til an  adjudication  should  be  led 
upon  the  bond  against  the  grander 
as  lawfully  charged  to  enter  heir 
to  his  uncle. 

8.  The  pursuer  pleadep,— The 
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debtor  in  the  bond  might  pursue 
declaratorie  for  removing  any  debt 
whereby  his  ancle's  heritage  might 
be  affected,  and  any  personal  cre- 
ditor might,  by  way  of  declarator, 
save  the  needless  expense  of  adju- 
dication, charter,  and  infeflment. 
ThedefenderPLBADED, — Law  and 
form  require  that  people  be  not 
put  to  unnecessary  trouble  of  ex- 
posing their  writs  to  any  that  have 
not  a  right  equally  good  in  form, 
at  least.  Even  an  adjudication, 
therefore,  is  not  a  sufficient  title 
to  force  production  of  rights  on 
which  infeftment  has  followed.  No 
real  right  can  be  reduced  or  de- 
clared against,  except  upon  a  real 
right.  If  an  apparent  heir  could 
pursue  reductions  and  declarators 
of  real  rights,  without  establishing 
a  title  thereto,  the  service  of  heirs 
would  be  needless.  This  result 
also  would  follow,  that  an  abaolmtar 
in  favour  of  thedefenders  wouldnot 
prove  res  jitdicata  against  remoter 
heirs,  who  still  might  serve  heir 
to  Lord  Whitelaw,  and  so  shun  the 
effect  of  res  judicata  against  the 
preceding  apparent  heir.  A  title, 
therefore,  must  be  established,  in 
order  that  the  contradictor  be 
habile.  Apparent  heirs  have  the 
privilege  of  reducing  deathbed 
deeds  to  their  prejudice,  because 
their  simple  consent,  although  un- 
entered, excludes  all  reduction  at 
their  instance,  or  that  of  their  sue 
cessors.  This  privilege,  however, 
is  not  to  be  extended  to  other 
cases.  The  Lords ''  Sustained  the 
pursuer^s  title,  he  completing  the 
same  by  an  adjudication  before  he 
can  farther  insist;  and,  in  the 
meantime,  stop  procediune  in  the 


process." — Forbes"    Deeisionsy   p. 
145. 

9.  In  the  case  of  Macphsb- 
80N  9.  Macpherson,  January  28> 
1713,  it  was  held,  that  a  charge 
against  a  superior,  upon  an  adjudi- 
cation led  by  a  trustee  for  behoof 
of  an  apparent  heir  upon  his  own 
bond  was  sufficient  to  entitle  the 
adjudger  to  reduce  real  rights 
clothed  with  infeflment.  An  ap- 
parent heir  having  granted  a  trust 
bond,  and  the  creditor  in  the  bond 
having  adjudged  and  charged  the 
superior  to  enter  him,  he  brought 
a  reduction  and  improbation  of  all 
rights  in  the  person  of  the  defender 
affecting  the  lands.  The  defender 
PLEADED, — The  pursuer  is  not 
infeft  in  the  lands,  nor  is  the 
charge  against  the  superior  equi- 
valent to  infeflment  in  the  present 
process  more  than  in  a  removing, 
filthoughyjictionejuris^  it  be  effec- 
tual in  some  particular  cases,  as 
for  bringing  in,  pari  passu^  ad- 
judgers  within  year  and  day  of  the 
first  effectual  adjudication.  The 
pursuer  replied, — ^An  adjudica- 
tion to  enter  heir  as  effectually 
carries  right  to  the  lands  as  if  the 
heir,  being  served  and  infeft,  had 
disponed  the  same.  Tantum  ope- 
ratur  Jictio  in  cast$  JictOy  quatUum 
Veritas  in  easu  vero.  In  the  same 
manner,  a  charge  against  a  supe- 
rior to  infeft  an  adjudger  has  the 
same  force  as  if  the  creditor  had 
been  actually  infeft. 

10.  The  defender  farther  plead- 
ed,— The  adjudication  being  for 
behoof  of  the  apparent  heir,  no  re- 
duction and  improbation  of  real 
rights  can  be  sustained  without 
an  actual  service  and  infeftment 
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thereon.  An  apparent  heir  served, 
but  not  infeft,  cannot  force  pro- 
duction of  rights  completed  by  in- 
feftment,  more  than  an  apparent 
heir  not  served,  can  reduce  a  per- 
sonal bond.  The  reason  of  this  is, 
that  apparency  does  not  make  the 
apparent  heir  a  proper  contradic* 
tor ;  and  the  defender,  though  as- 
soilzied, might,  upon  the  apparent 
heir^s  death,  be  reconvened  by  the 
next  heir  served.  By  practice,  ap- 
parent heirs  are  only  empowered 
to  reduce  rights  on  deathbed,  and 
rights  without  removing  which 
they  could  not  be  served.  Except 
tio  jvrmaJL  regxdam  in  non  eaceptis. 
Besides,  as  the  apparent  heir  has 
taken  an  assignation  of  the  adju<- 
dication  from  the  pursuer  his  trus- 
tee, he  has  made  himself  passiti 
liable.  The  diligence,  by  coming 
in  the  person  of  the  apparent  heir, 
is,  eo  ipaoy  extinguished,  and  can- 
not be  the  title  of  so  important  an 
action  as  the  present.  The  charge 
against  the  superior  must  fall  with 
the  adjudication  itself.  The  pur- 
suer REPLIED, — Whatever  may  be 
the  effect  of  simple  apparency,  an 
apparent  heir  furnished  with  an 
adjudication  and  a  charge  against 
the  superior,  in  the  person  of  a 
trustee,  has  a  sufficient  title  in  a 
reduction.  And,  seeing  the  appa- 
rent heir,  by  the  adjudication  on 
his  own  bond,  subjects  himself  pcM- 
sivi  to  the  defunct's  debts,  as  effec- 
tually as  if  he  were  served  heir,  no 
one  is  prejudiced  whether  he  pos- 
sess by  such  an  adjudication  or 
by  infeftment  on  service  and  re- 
tour.  The  Lords  Repelled  the  ob- 
jections against  taking  a  term  for 
producing  the  writs,  and  sustained 


action  against  the  defender. — fhr- 
bei  Decisionsy  p.  650. 

11.  In  the  case  of  Keith  v. 
Lord  Braco,  January  23, 1739, 
an  adjudication  on  a  charge  to  en- 
ter heir  without  infeftment  was  held 
to  be  a  good  title  in  a  reduction. 
Lord  Kilkerran  observes, — 
^^  An  adjudication  proceeding  upon 
a  charge  to  enter  heir,  though  no 
infeftment  bad  followed  on  it, 
found  a  good  title  in  a  reduction 
and  improbation  to  force  produc- 
tion of  all  writs  flowing  from  the 
person  to  whom  the  party  was 
charged  to  enter,  or  from  his  pre- 
decessors, but  not  to  force  produc- 
tion of  writs  .flowing  from  the 
authors  of  said  person,  or  of  their 
predecessors,  unless  the  pursuer 
should  first  condescend  upon  such 
authors,  and  give  reasonable  evi- 
dence that  they  were  his  au- 
thors."— Kilkerran's  DtcmonB^  p. 
578. 

12.  In  the  case,  Horns  v. 
Stevenson,  Nov.  6, 1746,  it  was 
held  that  a  general  service  was  a 
sufficient  title  in  a  reduction  of  a 
right  on  which  infeftment  had 
followed.  The  defender  in  the 
reduction  produced  an  adjudica- 
tion, with  infeftment  upon  it,  and 
objected  to  the  pursuei^s  title, 
which  was  only  a  general  service, 
as  not  being  a  sufficient  title  to 
carry  on  the  reduction.  The 
Lords  repelled  the  objection. 
Lord  Kilkerran,  in  his  Deci- 
sions, observes,  —  "A  general 
service  has  always  been  snstained 
as  a  sufficient  title  to  reduce  all 
rights  to  whatever  subjects  be- 
longed to  the  predecessor,  although 
the  predecesscNT  was  thereon  infeft. 
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not  only  because  it  has  been 
thought  unreasonable  to  put  one 
to  the  expense  of  a  special  service 
and  infeftment,  till  it  should  ap- 
pear whether  he  was  to  have  any 
benefit  by  it,  but  that  the  objec- 
tion to  the  title  would  otherwise 
be  a  circle,  for  it  is  a  good  objec- 
tion to  a  special  service,  that 
another  deriving  right  from  the 
predecessor  stands  infeft  in  the 
subject.  The  heir  served  in  gene- 
ral must  therefore  be  allowed  to 
have  a  good  title  to  reduce,  else 
the  heir  cannot  have  a  title  at  all." 
— KiUcerrarCs  Decisionsj  p.  579. 

13.  In  the  case  of  Graham  v. 
Graham,  Feb.  4, 1779,  an  appar 
rent  heir  under  a  deed  of  entail, 
granted  a  lease  of  part  of  the  en- 
tailed lands  to  his  sister,  for  171 
years.  He  possessed  the  estate  in 
apparency  for  thirty  years,  and 
dying  without  issue,  the  succes- 
sion opened  to  his  uncle  the  pur- 
suer. The  pursuer  made  up  a 
title  by  a  general  service  as  heir 
of  tailzie  to  the  heir  last  infeft, 
and  on  this  title  brought  a  reduc- 
tion of  the  lease  granted  by  the 
apparent  heir  to  his  sister,  on  the 
ground  that  it  was  granted  on 
deathbed.  The  defender  objected 
to  the  pursuer's  title,  and  plead- 
ed,— The  property  of  the  lands 
let  to  the  defender  is  still  in 
hcereditate  jacente  of  the  heir  last 
infefl,  and  cannot  be  taken  up  by 
the  pursuer,  without  a  special 
service  to  him.  The  pursuer's 
general  service  establishes  his  pro- 
pinquity, but  does  not  vest  in  him 
the  right  of  property  in  the  lands. 
He  has  therefore  no  other  title, 
but  his  right  of  apparency.      A 


lease  of  lands  clothed  with  pos- 
session is  a  real  right  in  the  lands 
for  the  time,  and  therefore  cannot 
be  challenged  by  the  heir,  while 
the  lands  are  in  hasreditate  jacente. 
An  exception  is  admitted  in  the 
case  of  a  reduction  on  the  head  of 
deathbed,  brought  by  an  apparent 
heir  of  line.  The  pursuer,  how- 
ever, is  not  the  apparent  heir  of 
the  granter  of  the  lease,  nor  can 
the  pursuer  make  up  any  titles  to 
him  as  the  predecessor  in  the 
lands.  It  is  only  by  serving  heir 
in  special  to  the  heir  last  infeft, 
that  he  can  vest  himself  in  the 
property  of  the  estate.  He  is 
therefore  in  the  proper  and  legal 
sense  of  the  words,  the  apparent 
heir  of  the  heir  last  infeft,  and 
has  no  connexion  with  the  ap- 
parent heir  who  granted  the  lease 
while  the  lands  remained  in  hasre^ 
ditate  jacente.  The  conduct  of 
the  pursuer  is  in  fraudem  of  the 
Act  1695.  He  avoids  making  up 
his  titles  to  the  heir  last  infeft,  in 
order  that  he  may  not  be  sub- 
jected to  the  debts  and  deeds  of 
the  interjected  apparent  heir  who 
granted  the  lease.  He  ought  not, 
however,  to  have  the  benefit  of 
challenging  the  deeds  of  the  in- 
terjected apparent  heir,  while  by 
lying  out  unentered  he  does  not 
become  liable  for  his  debts  and 
deeds,  as  that  statute  justly  re- 
quires. 

14.  The  pursuer  replied, — By 
his  general  service,  the  pursuer  is 
ascertained  to  be  the  heir  entitled 
to  take  up  the  succession  to  the 
lands  in  question.  But  without 
that  service,  the  pursuer  has  a 
sufiicient  title  as  apparent  heir  to 
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carry  on  the  present  action.  The 
privilege  of  reduction,  ex  capita 
lectij  is  given  to  heirs  of  provision 
and  tailzie,  as  well  as  to  heirs  of 
line.  There  is  no  room,  therefore, 
for  any  solid  distinction  between 
the  apparent  heirs  of  the  one  kind 
and  of  the  other.  Both  kinds 
of  heirs  are  now  considered  as 
equally  entitled  to  challenge  death- 
bed deeds,  although  anciently  the 
law  might  have  been  different  in 
this  respect.  The  pursuer  is  truly 
and  substantially  the  apparent 
heir  of  the  grantor  of  the  lease  in 
question.  By  his  service  he  is 
now  made  to  represent  the  inter- 
jected heir,  who  has  been  three 
years  in  possession,  as  much  as  to 
any  predecessor  to  whom  he  serves. 
Before  making  up  his  titles,  he  is 
substantially  apparent  heir  to  the 
inteijected  heir.  This  is  the 
meaning  which  the  Statute  puts 
\;ipon  the  term  "apparent  heir." 
The  Statute  says,  that  when  such 
an  heir  is  served,  he  shall  be 
liable  for  the  debts  and  deeds  of 
the  person  interjected,  to  whom  he 
was  apparent  heir. 

15.  The  Court  found,  "That 
the  pursuer^s  general  service  was 
no  sufficient  title  to  pursue  this 
action  :  But  found  that  the  pur- 
suer^s  right  of  apparency  as  heir 
to  Charles  Graham,  the  heir  last 
infeft,  was  a  sufficient  title  to  carry 
on  the  process  on  the  head  of 
deathbed.^  At  the  first  advising 
of  the  cause.  Lord  Braxfield 
observed, — "There  are  two  reasons 
of  reduction  libelled,  and  they 
merit  different  considerations.  The 
petition  lays  the  stress  upon  this 
question    being   necessarily  con- 


nected with  the  removing,  but 
that  is  not  to  the  purpose.  If  the 
pursuer  has  not  a  right  by  ap- 
parency, what  better  right  has  he 
by  his  general  service  1  He  serves 
in  general  as  heir  of  the  institute. 
This  points  him  out  to  be  the 
heir ;  but,  if  he  has  a  right  in  his 
person,  a  service  is  not  necessary. 
The  use  of  a  service  is  to  transmit 
a  right  fircxn  the  dead  to  the  liv- 
ing. If  the  defunct  had  only  a 
right  of  action,  the  general  ser- 
vice is  proper  for  transmitting 
that  right  of  action.  Here  there 
is  a  real  right,  which  he  can  only 
carry  by  a  special  service.  The 
case  of  Rowan,  Dec.  1635,  to  be 
sure,  says  otherwise,  but  I  think 
that  decision  erroneous.  Inde- 
pendent of  the  plea  of  deathbed, 
the  pursuer  has  no  title.  Death- 
bed is  introduced  in  favour  of  the 
heir  of  the  person  who  granted 
the  deathbed  deed,  it  is  a  privilege 
vested  in  the  apparent  heir ;  but 
the  pursuer  is  not  the  heir  of  line, 
nor  can  he  make  the  challenge  as 
heir  to  the  grantor  of  the  tack, 
for  the  granter  never  made  up 
the  titles."  LordJustice-Clebk 
Miller  observed, — "  The  general 
service  carries  nothing;  but  I 
cannot  get  over  this  ground,  that 
the  pursuer  is  heir  of  tailzie.  A 
burden  is  created  by  the  apparent 
heir  not  infeft.  If  the  apparent 
heir  burdens,  may  not  the  next 
apparent  heir  challenge  t*'  Lord 
CoviNGTONobserved, — ^  K  Hany 
Graham,  who  granted  the  lease, 
had  made  up  titles,  the  apparent 
heir  might  have  challenged.  Xb 
it  not  strange  that  his  deeds  shoald 
be  less  subject  to  challenge  when 
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his  titles  are  not  made  up,  than 
when  they  are!"  Lord  Bbax- 
FIELD  fiurther  observed, — "  How 
can  the  pursuer  reduce  the  deed 
of  a  person  to  whom  he  cannot 
serve  t  Let  him  take  up  the 
estate,  and  bring  his  action." 
Lord  Monboddo  observed, — 
^  This  is  but  a  tentative  process. 
If  the  pursuer  fails  in  his  reasons 
of  reduction,  he  will  not  meddle 
with  the  estate.  Why  should  we 
force  him  to  take  up  an  estate  from 
which,  perhaps,  he  will  draw  no 
benefit?"  Lords  Kames,  Alva, 
Gardenston,  and  Braxfield,  dis- 
sented from  the  interlocutor. — 
Haties"  Decidonsy  vol.  ii.  p.  823. 

16.  At  the  second  advising, 
Lord  Hailes  observed, — "  If  I 
mistake  not  the  argument  of  the 
defender,  the  result  is  this, — that 
an  heirof  entail,  who  has  been  three 
years  in  possession  without  making 
up  titles,  may,  on  death,  burden 
the  estate  at  pleasure,  for  the  heir 
of  line  has  a  right  to  challenge, 
but  has  no  interest,  and  the  heir  of 
entail  has  an  interest  to  challenge, 
but  has  no  right.  Now,  it  is  cer- 
tain that,  to  authorize  a  challenge, 
there  must  be  both  right  and  in- 
terest." Lord  Braxfield, — "  A 
man  that  never  makes  up  titles  is 
not  at  liberty  to  dilapidate.  The 
heir  of  entail  may  make  up  titles 
to  the  person  last  infeft,  and  then 
may  challenge  the  deeds.  The 
pursuer  at  present  is  a  mere 
stranger."  Lord  Ejimes, — "  The 
interlocutor  is  against  all  princi- 
ple. The  apparent  heir,  three 
years  in  possession,  is  not  proprie- 
tor, but  his  actings,  after  three 
years'  possession,    are  effectual.*" 


Lord  Covington, — "  It  seems 
very  odd,  that  I  should  be  obliged 
to  make  up  titles  in  order  to  chal- 
lenge, when  this  very  title  which 
I  make  up  shuts  my  mouth  from 
challenging."  Justice  -  Clerk 
Miller, — "The  pursuer  is  not 
apparent  heir  to  the  person  last  in 
possession,  nor  could  he,  for  that 
person  was  never  infeft,  but  still 
he  is  next  in  succession,  and  he  is 
apparent  heir  in  the  sense  of  the 
Act  of  Parliament  quoted.  The 
reason  of  his  not  making  up  titles 
is,  because  he  does  not  know 
whether  the  estate  is  worth  the 
taking."  President  Dundas, 
— "  Formerly,  an  apparent  heir 
could  not  reduce  unless  he  made 
up  titles,  but  this  rigour  has  been 
mitigated  by  later  practice.  The 
pursuer  is  not  properly  an  apparent 
heir,  jure  aanguinia^  but  he  is  an 
apparent  heir  of  investiture.  I 
consider  who  the  person  is  that 
has  an  interest  to  pursue.  He 
might,  by  the  circuit  of  a  trust- 
bond,  have  pursued  this  reduction, 
and  why  may  he  not  in  the  pre- 
sent shape  1"  Lord  Braxfield, 
— "  By  charging  a  man  to  enter 
heir,  in  consequence  of  a  trust- 
bond,  I  carry  all  right  that  was  in 
the  predecessor."  —  HaiUi  Veci" 
sionsj  vol.  ii.  p.  824. 

17.  In  the  case  of  MacCallum 
V.  Campbell,  Feb.  21, 1793,  it 
was  found  that  a  general  service 
as  heir  of  line  was  not  a  sufficient 
title  to  pursue  a  reduction  of  a 
right  to  lands  on  which  infeftment 
had  followed,  where  the  pursuer, 
if  successful,  must  take  them  up 
as  heir  of  provision.  In  1725, 
Neil  Maclndoir  obtained  a  new 
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charter  from  the  superior  in  favour 
of  himself  and  the  heirs-male  of 
his  body ;  whom  failing,  Duncan 
Maclndoir  and  the  heirs-male  of 
his  body ;  whom  failing,  the  near- 
est and  lawful  heirs-male  of  him- 
self; whom  failing,  his  own  heirs 
and  assignees  whatsoever.  Infeft- 
ment  followed  on  the  charter  in 
favour  of  Niel  the  institute,  who 
died  leaving  an  only  daughter. 
The  succession  therefore  opened 
to  Duncan  Maclndoir,  who  was 
survived  by  an  only  son.  On  the 
death  of  the  son,  John  Maclndoir 
took  up  the  succession  under  the 
charter  as  nearest  lawful  heir-male 
of  Niel ;  and  in  1753,  the  superior 
granted  him  a  precept  of  clare 
constat  in  that  character,  upon 
which  infeftment  followed.  John 
Maclndoir  disponed  the  lands  to 
Mr.  Campbell.  In  1792,  Niel 
MacCallum,  the  son  of  Mary,  only 
daughter  of  Niel  Maclndoir,  served 
heir  in  general  to  his  grandfather, 
and  brought  an  action  of  reduction 
against  Mr.  Campbell  and  the  re- 
presentatives of  John  Maclndoir, 
on  the  ground  that  not  only  John 
Maclndoir  was  not  the  heir-male 
of  Niel,  but  that  there  was  no  heir- 
male  in  existence,  so  that  the  suc- 
cession opened  to  him  under  the 
last  destination  of  the  charter  1725 
to  heirs  whatsoever. 

18.  The  defender  pleaded, — 
The  pursuer's  general  service  as 
legiMmua  et  propinquior  hceres  of 
Niel,  does  not  give  him  a  sufficient 
title  to  carry  on  the  present  action. 
Although  the  fact  established  by 
the  service  may  be  true,  it  does  not 
follow  that  the  preceding  destina- 
tions in   tfie   charter  1725  have 


failed,  and  that  the  pursuer  has 
now  right  to  the  lands  in  question ; 
nor  has  he  in  any  way  connected 
himself  with  the  lands.  The  d&> 
fender  further  pleaded,  that  the 
rights  produced  were  sufficient  to 
exclude  the  pursuer's  title,  upon 
his  instructing  the  fact  that  his 
predecessor's  author  was  Niel's 
nearest  lawful  heir-male,  of  which 
he  offered  a  proof.  The  pursuer 
PLEADED,  —  Unless  his  present 
title  is  sustained,  the  pursuer  must 
be  excluded  from  insisting  in  the 
present  action.  It  is  impossible 
for  him  to  obtain  a  special  service 
as  heir  of  provision  to  his  grand- 
father, because  while  the  precept 
of  clare  and  infeftment  in  favour 
of  John  Maclndoir  stand  in  the 
way,  it  can  never  be  said  that  his 
grandfather  died  last  vest  and 
seised  in  the  lands.  Neither  can 
the  pursuer  expede  a  general  ser* 
vice  as  heir  of  provision  to  his 
grandfather,  because  before  ob- 
taining it,  he  must  prove  that  all 
the  heirs-male  called  to  the  suc- 
cession have  failed.  But  this  he 
cannot  do  till  the  precept  of  clare 
in  favour  of  John  Maclndoir,  as- 
serting the  existence  of  an  heir- 
male,  be  reduced.  Besides,  it  has 
been  decided  that  a  general  ser- 
vice is  a  sufficient  title  in  the  re- 
duction of  rights,  and  on  whidi 
infeftment  has  followed.  Even  if 
the  pursuer  had  not  been  served 
either  in  general  or  special,  yet  in 
the  circumstances  of  the  present 
case,  where  it  is  impossible  lie 
can  establish  any  right  to  the 
lands  till  the  defender's  titles  are 
set  aside,  his  right  of  blood  alone 
ought   to   be    held   sufficient   to 
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enable  him  to  insist  in  the  present 
action. 

19.  The  Lord  Ordinary  Found 
that  the  titles  produced  were  not 
sufficient  to  exclude.  Upon  ad- 
vising a  reclaiming  petition  for 
the  pursuer,  the  Lords  Becalled 
the  interlocutor  reclaimed  against, 
and  Found  the  pursuer  had  not  yet 
produced  a  sufficient  title,  but  al- 
lowed him  to  do  so  cum  processus 
and  sisted  process  for  that  effect. 
In  the  Faculty  Report  it  is  stated, 
— ^^  The  Court  were  of  opinion 
that  the  pursuer's  present  tide  was 
insufficient,  but  at  the  same  time 
it  was  obserred,  that  the  effect 
might  be  remedied  notwithstand- 
ing the  existence  of  the  precept  of 
clare  constat^  in  any  of  the  follow- 
ing ways :  first,  by  a  special  ser- 
vice as  heir  of  provision  to  his 
grandfather ;  secondly,  perhaps 
even  by  a  general  service  in  that 
character ;  or  thirdly,  by  an  adju- 
dication on  his  own  trust-bond, 
followed  by  a  charge  to  the  supe- 
rior to  enter  him.  It  was  also 
observed  that  an  infeftment  flow- 
ing a  non  domino  does  not  exclude 
a  second." 

20.  On  the  Session  Papers  in 
this  case,  LoBD  President  Camp- 
bell has  written, — "  A  service  as 
heir  in  general  to  his  grandfather 
does  not  connect  with  the  lands. 
He  should  either  have  expede  a 
special  service  as  heir  of  provision 
to  Niel,  the  person  last  infeft,  or 
perhaps  to  Duncan,  for  it  is  not 
clear  whether  the  fee  was  in  Niel 
or  Duncan,  or  he  should  have 
made  up  a  title  by  adjudication 
upon  a  trust-bond.  What  is  pro- 
duced as  an  exclusive  title,  is  truly 


not  so ;  at  least  it  requires  a  proof 
to  make  it  so.  The  only  instance, 
it  is  believed,  where  an  exclusive 
title  requiring  proof  is  sustained, 
is  in  the  case  of  the  positive  pre- 
scription, the  Court  allowing  a 
proof  of  the  possession  to  be  re- 
ported within  such  a  day,  and  as* 
signing  the  same  day  as  the  first 
term  for  making  a  full  production. 
At  least  this  is  the  proper  term. 
The  proper  defence,  however,  in 
the  present  case,  is,  that  the  pur- 
suer has  no  title  at  present  which 
can  enable  him  to  pursue.  But  if 
the  defender  wishes  to  go  imme- 
diately to  proof,  why  should  he 
struggle  this  point,  and  why  hesi- 
tate to  make  a  full  production  ? 

21.  '*•  An  adjudication  not  com- 
pleted by  charter  and  infeftment 
has  always  been  sustained  as  a 
sufficient  title,  but  the  connexion 
with  the  lands  in  that  case  is  evi- 
dent, and  it  would  be  against  the 
interest  of  both  parties  to  require 
that  it  should  be  completed  by  in- 
feftment. In  the  case  of  reduction 
on  the  head  of  fraud,  it  is  enough 
to  serve  heir  in  general  to  the  per- 
son whose  deed  is  to  be  reduced, 
in  order  to  carry  the  right  of  action 
which  was  in  that  person  himself, 
and  the  same  may  be  said  of  any 
other  grounds  of  challenge  affect- 
ing the  predecessor  personally. 
But  to  challenge  real  rights  or 
incumbrances  of  any  kind  affect- 
ing lands,  and  which  make  it  ne- 
cessary for  the  pursuer  to  connect 
himself  with  the  lands,  he  must  do 
so  in  a  proper  manner,  either  by 
adjudication  on  a  trust-bond,  or  by 
a  special  service  to  the  person  last 
infeft;,  or  by  taking  up  some  unex- 
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ecated  procuratory  in  the  form  of  a 
general  service^  which  last,  though 
npt  completed  by  charter  and  in- 
feftment,  will  be  sustained  a  suffi- 
cient and  undoubted  title  for  the 
purpose  of  reducing  an  infeftment 
flowing  from  the  predecessor,  or 
real  rights  of  any  kind  affecting 
the  lands.  This,  though  a  devia- 
tion from  strict  principle,  is  found- 
ed upon  equity  and  expediency, 
being  equally  beneficial  to  both 
parties,  and  probably  nothing  more 
is  meant  by  Lord  Kilkerran  in  the 
case  of  Horns,  p.  579.  See  also 
Kames'  Educedations,  p.  133;  and 
Graham,  Feb.  7,  1779.  In  the 
present  case,  the  pursuer  has  by 
his  service  only  proved  his  propin- 
quity to  his  grandfather,  or  in 
other  words,  that  he  has  the  char- 
acter in  him  underwhich  he  might, 
as  a  substitute  heir  of  provision,  be 
served  heir  to  his  grandfather  in 
the  lands,  or  make  up  titles  by  an 
adjudication  on  a  trust-bond ;  for 
even  in  this  last  case,  the  party 
may  be  put  to  instruct  his  propin- 
quity if  it  is  disputed,  in  the  same 
way  as  the  superior  may,  before 
granting  a  precept  of  clare  constat, 
insist  that  some  proper  evidence 
should  be  laid  before  him  of  pro- 
pinquity, by  a  general  service  or 
otherwise." — MS.  Notes^  Sir  Hay 
CampbelFa  Session  Papers. 

22.  In  the  case  of  Carmichael 
V.  Carmichael,  Nov.  15,  1810, 
it  was  held  that  a  general  service 
by  an  apparent  heir  cannot  be  used 
as  a  title  on  which  to  challenge 
anothei^s  infeftment,  without  the 
pursuer  rendering  himself  liable  to 
all  the  objections  that  would  be 
competent  against  him  if  entered. 


In  this  case.  Lord  Glenlee  ob- 
served,— "  There  appears  to  be 
much  in  what  is  said  by  the  re- 
spondent, that  a  general  service  is 
sufficient  only  where  it  transmits 
a  personal  right.     And  there  is 
some  reason  to  suspect  that  the 
case  reported  by  Lord  Kilkerran 
was  one    where    the    infeftment 
flowed  from  the  person  to  whom 
the  general  service  was  made.  But 
the  other  supposition  is  perfectly 
intelligible  ;    and  there  is  much 
equity  in  the  reason  given,  that  it 
would  be  hard  to  force  a  person  to 
enter  heir  before  it  was  known 
whether  anything  could  be  obtain- 
ed in  that  character.    But,  on  the 
other  hand,  a  peraon  to  whom  this 
indulgence  is  given,  must  be  liable 
to    all   the  objections  competent 
against  him,  if  his  titles  were  made 
up.     On  this  ground.  Miss  Car- 
michael must  be  supposed  to  have 
completed  her  titles,  and  liable  to 
all  the  objections  that,  in  such  a 
case,  might  be  urged  against  her.** 
Lord  Meadowbank  observed, — 
^^  He  agreed  in  opinion  with  Lord 
Glenlee  ;  there  must  have  been  a 
remedy  at  common  law,  for  the 
case  of  an  heir  wishing  to  clear 
away  an  infeftment  that  stood  in 
his  way.  The  ordinary  way  of  pro- 
ceeding in  such  a  case  is  by  adja* 
dication  on  a  trust-bond,  but  that 
is  only  a  statutory  remedy.    The 
mode  pointed  out  by  Lord  Eal- 
kerran  is  the  one  at  common  law. 
But  a  general  service  is  only  an 
inchoated  title,  and  does  not  give 
possession,    nulla    sastnOf    nnUla 
terra.    But  it  is  sufficient  to  dear 
the  way,  and  to  try  the  validity  of 
another's  infeftment." 
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23.  Lord  Newton  observed, — 
^^The  only  doubt  that  had  occurred 
to  him  on  the  question  was,  whe- 
ther the  lady,  being  a  minor,  could 
be  compelled  to  enter.  But  that 
doubt  was  removed,  as  it  had  been 
made  out  that,  in  strictness,  she 
had  no  title  to  pursue  the  present 
action  without  making  up  a  title. 
The  case  of  M^Clnre  was  in  point, 
and  rightly  decided.  On  that  au- 
thority, she  cannot  pursue  the  ac- 
tion without  completing  a  title, 
unless  she  puts  herself  in  the  same 
situation  as  if  the  title  were  already 
made  up.  Till  she  is  served  and 
infeft,  she  has  no  title  to  challenge 
the  present  investiture,  and  as  soon 
as  she  is  served  and  infeft,  she  is 
barred  from  challenge." 

24.  In  the  case  of  Cunning- 
hams r.  Glen,  February  27, 1812, 
the  pursuers  claimed  to  be  served 
heirs-portioners  of  line  and  provi- 
sion in  special  to  their  uncle.  The 
lands  in  question  had  been  taken 
by  their  uncle  in  favour  of  himself 
and  his  wife,  in  conjunct  fee  and 
liferent,  and  to  Thomas  their  eldest 
son,  his  heirs  and  assignees  in  fee, 
and  infeftment  was  taken  in  favour 
of  these  parties  in  their  respective 
rights  of  liferent  and  fee.  The  wife 
predeceased  her  husband ;  and  on 
the  death  of  his  father,  the  soti, 
without  serving  to  his  father,  en- 
tered into  possession  of  the  subjects. 
He  conveyed  the  subjects  to  him- 
self and  the  heirs  of  his  marriage ; 
whom  fiuling,  to  his  wife  and  her 
heirs  whatsoever.  On  his  death, 
he  was  succeeded  by  an  only  child, 
who  did  not  long  survive  him.  The 
right  to  the  subjects  then  opened 
to  his  widow,  who  entered  to  pos- 


session of  them,  and  was  duly  in- 
feft ;  and  having  married  the  de- 
fender, she  disponed  the  subjects  to 
him  in  absolute  right,  and  he  was 
regularly  infeft  in  them.  The  pur- 
suers' claim  of  service  was  opposed 
by  the  defender,  who  alleged  an  ab- 
solute right  in  himself.  The  She- 
riff-depute sustained  the  objections, 
and  dismissed  the  claim.  The 
claim  was  then  advocated  to  the 
Court,  when  it  was  dismissed  as 
incompetent.  At  the  advising, 
Lord  President  Hope  obser- 
ved,— "  There  is  a  preliminary 
question  not  touched  in  the  papers, 
whether  a  special  service  can  at  all 
be  applicable  to  such  a  case  as  this, 
where  the  fee  is  already  full  by 
the  infeftments  of  Margaret  Hen- 
derson and  George  Glen,  the  re- 
spondent. It  is  here  impossible  to 
have  the  answer  of  the  brieve  as  to 
George  Cunningham  being  the 
last  infeft.  He  is  not  so.  In  such 
a  case,  the  course  is  to  have  a  ge- 
neral service,  and  on  that  title, 
which  is  now  held  sufficient,  to  re- 
duce those  infeftments.  Or  else 
on  the  title  of  an  adjudication  on 
trust-bond.  That  matter  was  ftdly 
discussed  in  the  Second  Division, 
in  Forbes  of  Polmoody's  case.  A 
general  service  was  then  sustained 
as  a  good  title  to  reduce." — MS. 
Notes  J  Baron  Humis  Session  jPa- 
pers. 

25.  In  the  case  of  Cochrane 
V.  Ramsat,  March  11,  1828,  the 
Court,  by  a  majority  of  one,  held 
that  although  there  had  been  a 
prior  general  service  to  an  ances- 
tor, a  second  general  service  to 
the  same  person  was  competent, 
without  the  necessity  of  serving 
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through  the  party  who  had  ob- 
tained the  prior  service.  On  ap- 
peal, however,  this  judgment  was 
Beversed,  April  29,  1830.  In  that 
case,  Lord  Craigie,  who  was  in 
the  minority  of  the  Court,  observ- 
ed,— "  Before  the  enactment  in 
1795,  an  heir  could  not  directly 
claim  an  estate  which  had  belonged 
to  his  ancestor,  or  in  any  respect 
intermeddle  with  the  ancestor's  es- 
tate without  subjecting  himself  to 
the  payment  of  all  the  ancestor's 
debts.  It  was  also  held  incompe- 
tent, in  virtue  of  a  general  ser- 
vice, to  challenge  upon  extrinsic 
grounds  an  infeftment  in  property 
in  favour  of  a  third  party,  unless 
where,  by  virtue  of  that  infeftment, 
the  ancestor  had  been  denuded  so 
as  to  prevent  a  special  service  in 
favour  of  the  next  heir.  Indeed, 
unless  in  cases  of  absolute  necessity, 
it  would  have  been  quite  unjust 
that  a  right  of  a  party  infeft  should 
be  liable  to  challenge  at  the  in- 
stance of  one  who  had  no  imme- 
diate right  in  the  subject,  and 
whose  proceedings,  however  con- 
clusive against  him,  could  not, 
after  his  death,  prevent  a  repeti- 
tion of  the  challenge  at  the  in- 
stance of  the  next  and  every  sub- 
sequent heir. 

26.  ^^  But  by  the  enactment  al- 
ready mentioned,  the  situation  of 
parties  was  placed  upon  a  more  just 
and  consistent  footing.  The  heir 
is  thereby  enabled  in  every  case, 
without  incurring  a  passive  title, 
unless  he  also  enter  into  posses- 
ion, to  vest  in  himself,  by  a  trust 
adjudication,  an  active  title  as  to 
every  heritable  right  or  claim 
which  might  belong  to  any  one  or 


more  of  his  ancestors,  according  to 
the  terms  of  the  charge  to  enter 
heir  which  are  employed.  He  may 
do  so,  even  with  reference  to  an  en- 
tailed estate;  and  although  his  right 
of  succession  is  under  challenge, 
as  in  the  noted  case  of  Koxburghe, 
also  where  it  is  doubtful  whether 
the  ancestor  is  dead  or  alive. 

27.  ^^  But  while  all  these  advan- 
tages are  secured  to  the  heir,  or  to 
the  party  asserting  himself  to  be 
heir,  and  making  up  titles  in  the 
manner  specified  in  the  Statute, 
the  adverse  party  is,  as  in  justice 
he  ought  to  be,  protected  from  all 
the  inconveniences  and  hardships 
arising  from  any  former  practice 
in  these  respects.  Before  the  right 
is  finally  recognised,  therefore,  if 
the  fact  is  denied,  the  trust  ad- 
judger  must  prove  that  his  consti- 
tuent is  the  true  heir.  He  must 
do  so  under  the  eye  of  the  defen- 
der, who  is  authorized  to  bring  a 
contraiy  proof;  and  this  proof  may 
be  brought  even  after  the  truster's 
death,  in  the  same  manner  as  if 
the  adjudication  had  been  led  for 
an  ordinary  debt.  And  if,  in  the 
litigation  which  follows,  the  defen- 
der is  successiiil  on  the  merits  of 
the  action,  no  after  challenge  can 
be  brought  against  him.  From  this 
it  follows,  in  my  humble  opinion, 
that  in  no  case,  and  least  of  all  in 
the  circumstances  here  occurring 
can  a  party  now  be  permitted,  un- 
der the  colour  of  a  general  service, 
to  challenge  a  standing  investiture. 
In  such  circumstances,  both  justioe 
and  equity  concur  to  control  and 
undo  the  effect  of  any  examples 
which  could  be  pointed  out  as  ao- 
thorizing  a  different  course." 
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28.  In  the  first  branch  oi  the 

case     of    BUTHEBFUBD    V.    Nis- 

bett's  Trustees,  November  12, 
1830,  it  was  found  that  an  heir- 
apparent,  whose  propinquity  and 
apparency  were  admitted,  was  en- 
titled in  virtue  of  his  apparency 
alone,withoutany  service,  to  pursue 
a  reduction  of  the  service  and  in- 
feftment  of  a  party  whom  he  aver- 
red to  have  been  illegally  served, 
in  respect  of  his  being  illegitimate. 
The  defenders  admitted  the  propin- 
quity of  the  pursuer,  and  that  he 
would  have  been  entitled  to  suc- 
ceed as  heir  of  provision,  had  the 
first  Sir  John  Nisbett  died  with- 
out lawful  issue  male;   but  they 
PLEADED,  as  a  preliminary  defence, 
that  the  pursuer  was  not  entitled 
to  insist  in  the  action  without  a 
service.  The  pursuer  pleaded, — 
The  sole  question  is,  whether  a 
service  be  necessary  to  vest  the 
pursuer  with  the  right  to  challenge 
the  last  Sir  John's  service  to  his 
father,  and  his  infeftment  thereon  t 
The  true  purport  of  the  action  is, 
to  remove  Sir  John's  service  out  of 
the  way,  so  as  to  leave  room  for  a 
service  by  the  pursuer.    The  pur- 
suer's right  to  insist  in  an  action 
for  this  purpose  is  personal  to  him- 
self. It  arises  immediately  from  his 
character  of  apparent  heir,  and  his 
consequent  right  to  be  served,  in 
the  event  of  his  being  able  to  es- 
tablish that  the  last  Sir  John  was 
illegitimate.  It  does  not  depend  on 
a  right  to  be  transmitted  from  any 
of  the  former  proprietors  of  the 
estate,  but  arises  simply  from  his 
character  of  apparency.  This  cha- 
racter being  admitted,  there  can 
be  no  necessity  for  a  service.    To 


insist  on  a  service  in  such  cases, 
would  totally  exclude  all  title  to 
pursue  reduction  of  a  previous  er- 
roneous service,  because  a  service 
cannot  be  obtained  till  that  which 
excludes  it,  and  is  to  be  the  subject 
of  reduction,  is  set  aside. 

29.  Lord  Moncreifp,  Ordi- 
nary, pronounced  the  following  in- 
terlocutor : — "  In  respect  it  is  not 
denied  that  the  pursuer  possesses 
the  title  of  propinquity  set  forth  in 
the  summons ;  and  it  is  expressly 
admitted  in  the  defences,  that  but 
for  the  evacuation  of  the  destination 
libelled  on  by  the  trust-deeds  call- 
ed for,  the  pursuer  would  have 
been  entitled  to  succeed  to  the  es- 
tate as  heir  of  provision  under  that 
destination  ;  and  in  respect  of  the 
special  nature  of  this  action  of  re- 
duction. Repels  the  objection  to  the 
pursuer^s  tiUe,  founded  on  the  want 
of  service  as  heir  of  provision ;  and 
farther.  Finds  that  the  title  is  suffi- 
ciently set  forth  in  the  summons, 
in  as  far  as  it  is  therein  stated,  that 
the  pursuer,  by  virtue  of  the  pro- 
pinquity deduced,  is  the  heir  en- 
titled to  succeed  to  the  estate  of 
Dean  under  the  procuratory  of  re- 
signation narrated,  in  consequence 
of  the  death  of  the  late  Sir  John 
Nisbett,  son  of  the  granter.  Sir 
Alexander,  without  lawful  issue, 
and  the  failure  of  the  other  sub- 
stitutes,— that  the  decreet  of  adju- 
dication said  to  have  been  obtained 
by  Mr.  John  Edgar,  proceeding 
on  the  trust-bond  granted  by  John 
Rutherfurd,  the  pursuer's  grand- 
father, forms  no  bar  to  the  present 
action, — Therefore  repels  the  first 
dilatory  defence." 

30.  The  Court  adhered  to  the 
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interlocutor  of  the  Lord  Ordinary. 
LordOlenlee  observed, — "  The 
first  thing  in  considering  a  title  to 
pursue,  is  to  look  at  what  the  action 
is.  Here  it  is  simply  to  reduce  the 
titles  made  up  by  the  last  Sir  John, 
in  order  that  the  pursuer  himself 
may  serve.     It  is  often  impossible 
to   serve,   in   order  to   set   aside 
deeds,  as,  for  instance,  in  the  case 
of  contravention  by  an  heir  of  en- 
tail.   But  to  enable  the  pursuer  to 
serve,  he  must  set  aside  the  service 
of  the  last  man  ;  and  the  conclu- 
sion is,  to  set  it  aside  that  he  may 
serve.  Now,the  title  to  pursue  such 
an  action  as  this,  is  just  the  cha- 
racter of  apparency  here  admitted, 
which  would  entitle  the  pursuer  to 
serve,  if  the  title  he  challenges 
were  out  of  the  way,  and  though 
he  no  doubt  must  serve  to  get  a 
right  to  the  estate,  he  must  first  be 
allowed  to  set  aside  this  before  he 
can  serve.  As  to  the  other  matter, 
it  was  said  that  the  grandfather 
was  charged   to  enter;  but  does 
that  make  an  actual  bar  to  serv- 
ing t     I  can  see  nothing  in  the 
objection.'*'  Lord  Cringletie  ob- 
served,— "  I  am  completely  satis- 
fied that  the  interlocutor  is  right. 
The  conclusion  is  to  set  aside  deeds, 
in   order  that   the  pursuer  may 
serve ;  and  the  defence  is,  ^  you 
do  not  produce  a  service.'     Now, 
the  very  gist  of  the  action  is,  that 
he  is  prevented  from  serving  by 
the  service  of  the  late  Sir  John, 
and  he  must  therefore  set  it  aside, 
in  order  to  serve.    As  to  the  adju- 
dication being  a  bar,  it  does  not 
affect  the  estate,  and  can  be  no 
bar  whatever." 

31.  In  the  case  of  Maule  v. 


Maule,  July  5, 1831,  it  was  held, 
that  a  decree  obtained  against  an 
heir  of  entail  in  possession  is  good 
against  all  substitute  heirs  of  en- 
tail, though  not  parties  to  the  pro- 
cess.   The  Court  were  unanimous 
upon  this  point,  although  they  dif- 
fered as  to  whether  the  decree  in 
question  was  res  judicata  or  not 
Lord  Corehouse,  in  his  opinion, 
observed, — "  The  first  point  which 
properly  falls  under  consideration 
is, Whether  the  interlocutor  ought 
to  be  held  as  pronounced  in  ab- 
sence, because  the  pursuer,  though 
cited  in  one  or  more  of  the  conjoin- 
ed actions,  was  in  pupillarity,  and 
no  tutor  ad  litem  was  appointed  to 
him  ?  We  are  of  opinion,  that  this 
reason  of  reduction  is  ill  founded. 
There  was  no  need  of  such  ap- 
pointment, as  the  pursuer's  father 
was  his  administrator-in-law,  and 
acted  for  him  expressly  in  that  cBn 
pacity.  If  there  had  been  an  oppo- 
sition of  interest  between  his  father 
and  himself,  the  case  might  have 
been  different ;  but.  there  was  no 
such  opposition  while  the  action 
depended  in  the  Court  of  Ses8ion« 
Nay,  if  the  pursuer  had  not  been 
cited  at  all,  we  conceive  that  the 
decree  obtained  against  his  father, 
as  the  heir  of  entail  entitled  to 
possession,  would  have  been  efiS?o- 
tual  against  him ;  for  wherever  the 
interests  of  the  heir  and  the  sub- 
stitutes   coincide,    he    represents 
them  in  every  law-suit  respectin|( 
the  subjects  of  the  entail ;  and  a  de* 
cree  pronounced  against  him,cQtMo 
cognitaj     and    without    coUusiony 
is  effectual  against  them.     I£  this 
were  not  the  law,  whenever  the 
rights  of  third  parties  are  implies- 
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ted  with  those  of  heirs  and  'substi- 
tutes of  entail,  the  matter  might 
become  inextricable,  and  every  ju- 
dicial proceeding  regarding  them 
be  rendered  insecure." 

32.  Lord  Fullerton  observ- 
ed,— "  In  these  circumstances,  it 
is  impossible  to  hold  the  decree 
1782  as  a  decree  directly  and  no* 
mtnatiin  against  the  pursuer.  Its 
operation  as  a  res  jvdicata  must 
rest  upon  a  difiPerent  ground,  name- 
ly, that  though  not  a  decree  di- 
rectly against  him,  it  was  a  decree 
effectual  against  him  and  the  other 
heirs  of  entail,  inasmuch  as  it  was 
a  decree  respecting  the  validity  of 
entail  rights,  pronounced  in  actions 
maintained  by  the  party  fully  vest- 
ed at  the  time  with  those  rights. 
That  a  decree  so  pronounced  will, 
in  the  general  case,  be  held  an  un- 
challengeable res  judicata^  there 
seems  no  reason  to  doubt ;  but  I 
think  that  this  special  case  does 
not  admit  of  the  application  of 
that  principle.  It  is  true,  that  a 
judgment  obtained  respecting  en- 
tailed rights  against  the  party  vest^ 
ed  with  them  at  the  time,  is  good 
against  the  other  heirs  of  entail. 
Bat  this,  of  course,  involves  the 
assumption  that  the  question  has 
been  bona  fide  litigated  by  the  heir 
in  possession,  according  to  a  sound 
discretion,  and  upon  a  fair  exercise 
of  those  privileges  to  which,  by  the 
rales  of  litigation,  he  is  entitled. 
There  seems,  therefore,  no  reason 
to  doubt  that  if  the  litigant,  in  the 
exercise  of  that  sound  discretion, 
declines  to  bring  the  judgment  of 
a  Lord  Ordinary  under  review, 
that  judgment  is  not  impaired ; 
still  less  is  the  judgment  of  the 


Court  invalidated  by  the  circum- 
stance of  his  declining  to  appeal. 
But  it  is  a  very  different  case  when 
the  heir  of  entail  in  possession, 
litigating  in  his  representative  as 
well  as  individual  character,  does, 
during  the  dependence  of  his  right 
to  reclaim,  or  of  his  right  to  ap- 
peal, make  those  rights  the  subject 
of  a  transaction  with  the  opposite 
party,  and  surrender  them  for  a 
consideration  personal  to  himself. 
The  true  grounds  of  challenge  here 
are,  that  the  judgment  1782, 
though  obtained  against  a  party 
who  happened  to  be  vested  with 
the  entailed  rights  at  the  time,  was 
obtained,  or  allowed  to  become 
final,  under  circumstances  which 
exposed  it  to  challenge,  in  so  far 
as  it  might  be  construed  to  affect 
the  other  heirs  of  entail, — grounds 
which  appear  to  me  to  form  the 
apt  and  competent  subject  of  an  ac- 
tion of  reduction  like  the  present." 

33.  The  defender  having  ap- 
pealed, the  House  of  Lords  Be- 
versed  the  judgment  of  the  Court, 
and  found  that  the  defence  of 
res  jvdicata  ought  to  have  been 
sustained.  Lord  Chancellor 
Brougham  observed,  —  "  The 
points  attempted  to  be  made  of  de- 
cree in  absence  and  reduction,  ex 
capite  minoritatisj  need  not  be  con- 
sidered at  all.  They  are  wholly  un- 
tenable, andindeed  respecting  these 
I  perceive  no  difference  of  opinion 
amongst  the  learned  Judges.  All 
agree  in  rejecting  them.**' — House 
of  Lords'  Casesy  August  27  y  1833. 

34.  The  law  in  regard  to  the 
question,  when  a  service  is  neces- 
sary to  entitle  an  heir  to  insist  in 
an    action  of  reduction,   is   thus 
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Stated  by  Lobd  Braxfield,  in  a 
paper  written  by  him  when  at  the 
Bar,  in  one  of  the  actions  relating 
to  the  Douglas  canse.  He  ob- 
serves, — "  By  the  law  of  Scotland, 
a  service  is  not  necessary  where 
the  purpose  of  it  is  only  to  point 
out  the  person  that  is  heir  in  any 
subject  or  estate.  The  purpose  of 
a  service  is  to  transmit  an  estate 
from  the  dead  to  the  living,  to  vest 
the  heir  in  the  subjects  that  were 
formerly  in  the  person  of  his  pre- 
decessor, but  where  nothing  is  to 
be  transmitted  from  the  defunct 
to  the  person  claiming  to  be  heir, 
a  service  becomes  altogether  un- 
necessary. In  considering,  there- 
fore, the  question,  whether  a  ser- 
vice is  necessary  to  entitle  an  heir 
to  carry  on  any  action,  this  dis- 
tinction is  to  be  attended  to,  whe- 
ther the  action  was  a  right  in  the 
person  of  the  defunct,  or  if  it  was 
competent  to  the  heir  in  his  own 
right  f  In  the  first  case,  as  the 
action  fell  to  be  considered  as  an 
estate  in  the  person  of  the  defunct, 
a  service  became  necessary  to 
transmit  that  right  of  action  from 
the  defunct  to  the  heir,  although 
a  general  service  would  be  suffi- 
cient, but  where  the  action  arose 
to  the  heir  in  his  own  right,  there 
a  service  is  not  necessary. 

35.  '^  Thus,  for  example,  where 
the  defunct  had  granted  a  disposi- 
tion of  his  estate,  but  which  had 
been  extorted  from  him  by  force 
and  fear,  as  the  right  of  challenge 
of  that  deed  belonged  to  the  peraon 
himself,  so  a  service  would  be  ne- 
cessary to  transmit  that  right  to 
the  heir.  But  where  a  deed  is 
granted  by  any  man  upon  death- 


bed, as  the  challenge  competent  to 
the  heir  upon  that  head  could 
never  be  said  to  be  a  right  in  the 
defunct,  but  a  privilege  competent 
to  the  heir  in  his  own  right,  so  it 
is  an  established  point,  that  a  ser- 
vice is  not  necessary  to  entitle  an 
heir  to  cany  on  a  reduction  ex 
capite  lectiy  but  it  can  be  carried 
on  upon  the  title  of  his  apparency 
only.  The  grounds  upon  which  the 
present  challenge  of  the  deed,  July 
11, 1761,  proceeds,  are  two,/Vtmo, 
That  the  same  was  granted  on 
deathbed,  in  prejudice  of  those  who 
respectively  claim  to  be  heir  in  the 
estate ;  and,  Secundoy  That  the 
same  was  good  for  nothing  as  pro- 
ceeding a  non  habente  poteaiaiem. 

36.  ^^  Now,  with  respect  to  the 
first  of  these  grounds  of  challenge, 
it  is  not  necessary  for  the  heir,  to 
serve  in  order  to  reduce  his  prede- 
cessor's deed  ex  capiie  lecti.  A  so^ 
vice  is  as  little  necessary  to  entitle 
the  heir  to  reduce  a  deed  of  his  pre- 
decessors, upon  the  second  ground, 
that  he  had  not  power  to  grant  it. 
That  surely  can  never  be  said  to 
be  a  ground  of  challenge  compe- 
tent to  the  defrinct  himself,  and 
which  behoved  to  be  transmitted 
to  the  heir  by  a  service.  On  the 
contrary,  it  appears  an  absurd  pro- 
position, that  an  heir  must  serve 
in  order  to  entitle  him  to  quarrel 
the  deed  of  the  man  to  whom  he 
serves,  upon  this  ground,  that  al- 
though it  was  the  true  deed  of  the 
defrinct,  he  had  no  powers  to  grant 
it.  The  service  would  rather  ap* 
pear  to  have  this  efiect,  to  bar  the 
heir  fix)m  quarrelling  the  deed  of 
the  person  whom  by  the  service 
he  represents.** 


TRANSMISSION  OP  LAND.  401 


SECTION  XL 

TRUST  DISPOSITION. 


Where  Lands  are  conveyed  by  a  Trust-Disposition  valid  by  the  Law 
of  Scotland,  subject  to  uses  either  already  dedared,  or  afterwards  to 
be  declared,  the  Trust  uses  may  be  declared  by  any  writing  valid  by 
the  Law  of  the  place  where  it  is  executed. 

I.— WILLOCH  V,  AUCHTERLONY. 

In  1 762,  George  Auchterlony  executed  a  trust-disposition  in  March  so,  1772. 
the  Scots  form,  whereby  he  conveyed,  inter  aliay  to  trustees,  an  naebativb. 
heritable  debt  of  £4517,  15s.,  being  part  of  a  principal  sum 
secured  over  the  estate  of  Stanhope,  to  the  end  that  his  trustees 
"  might  apply  the  proceeds  thereof  towards  payment  of  his 
debts  and  legacies,  obligations,  and  donations,  in  such  way  and 
manner  as  he  had  already,  or  should  thereafter  think  proper  to 
give  and  bequeath  by  his  last  will  and  testament,  codicil  or  co- 
dicils thereto  duly  execute."  He  thereafter,  in  the  same  year, 
executed  his  last  will  and  testament,  whereby  he  appointed  his 
trustees  his  executors.  The  will  concluded  with  a  clause,  by 
which  he  "  gave,  devised,  and  bequeathed  all  the  residue  of  his 
estate  to  and  among  his  nephews  and  nieces,  grand-nephews 
and  grand-nieces,  equally  betwixt  them/'  The  testator  died 
two  years  after,  in  1764,  when  his  settlement  was  challenged 
by  his  heir-at-law. 

Pleaded  for  the  Heir-at-Law. — An  heritable  estate  can-  abouj«nt  por 
not  be  devised  by  testament.    By  the  trust-deed,  the  disponees  h««-a»-i^^- 
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WiLLooH  are  no  more  than  trustees,  to  make  way  for  a  future  nomination 
AucHTBBLONT.  of  heiFs.  No  bcuefit  or  advantage  was  intended  to  the  trust- 
1772.  disponees.  They  were  constituted  trustees,  not  for  their  own 
behoof,  but  for  the  uses  and  purposes  to  be  thereafter  ascer- 
tained by  the  last  will  and  testament,  or  by  any  codicil  to  be 
executed  by  the  truster.  The  subject  itself,  therefore,  remained 
with  the  truster  as  part  of  his  heritable  estate,  and  subject  to 
his  unlimited  powers.  The  trust-deed  cannot,  therefore,  have 
the  effect  of  depriving  the  heir  of  his  right  of  succession  to  that 
part  of  the  heritable  estate.  The  trustees  had  no  jus  qucBsitum 
by  the  deed  1762.  It  remained  undelivered,  and  under  the 
truster's  power,  as  effectually  as  if  the  same  had  never  been  ex- 
ecuted. If  a  device  of  this  kind  were  to  be  allowed  to  frustrate 
the  heir's  right  of  succession,  the  law  of  deathbed  would  be  at 
an  end.  The  disposition  itself,  independent  of  the  last  will  and 
testament,  was  no  better  than  a  sheet  of  blank  paper.  A  trust 
was  thereby  nominally  created,  but  the  uses  and  purposes  of  the 
trust  were  reserved  for  the  last  will  and  testament.  This  was, 
in  other  words,  reserving  a  power  to  dispose  of  that  part  of  the 
heritable  estate  by  testament — ^a  power  which  the  law  did  not 
allow,  and  which  no  reservation  in  a  deed  of  this  nature  could 
effectuate.  It  is  the  testament,  therefore,  and  not  the  disposi- 
tion, which  gives  force  to  the  settlement,  if  it  can  be  effectual 
to  any  purpose  whatever. 

The  present  case  differs  widely  from  that  of  a  disposition,  in 
its  form,  absolute  and  delivered,  but  with  a  reserved  power  to 
alter  and  burden.  A  deed  of  this  nature  is  an  effectual  con- 
veyance of  itself,  sufficient  to  denude  the  grantor  and  his  heirs, 
if  the  reserved  powers  are  not  exercised ;  but  an  undelivered 
disposition  like  the  present  is  of  a  very  different  nature.  The 
grantor  is  not  thereby  denuded.  The  estate  was  his  before — ^it 
remains  his  thereafter ;  and  it  is  only  the  exercise  of  the  reserved 
power  by  testament  that  can  give  it  any  force  or  effect. 

AaouMncT  wok      Plbaded  poe  THE  Trctstebs. — The  truster  might  by  a  deed 

trubtiw.       jjj  proper  form  convey  his  heritable  estate  to  any  person  he 

pleased,  and  under  such  conditions  and  reserved  powers  as  he 

might  think  proper,  and  the  subject  being  so  conveyed  he  might 

exercise  those  reserved  powers  by  a  deed  of  any  kind  whatever. 
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The  disposition  is  in  all  respects  a  deed  irder  vivos  sufficient  to      ^i^o« 
exclude  the  heir-at-law,  and  the  subsequent  testament  was  only  Auchterloht. 
an  exercise  of  the  power  and  faculty  thereby  reserved  to  the       1772. 
granter,  which  the  heir  cannot  challenge,  because  he  was  ex- 
cluded by  the  disposition,  and  which  the  disponers  cannot  quar- 
rel, because  it  was  done  in  virtue  of  a  quality  in  their  own  right. 
By  the  disposition,  the  subject  in  question  was  as  fully  conveyed 
to  the  trustees,  as  in  the  nature  of  things  it  was  possible  to  be 
done.     What  remained  for  executing  the  granter's  intention, 
namely,  the  declaring  the  uses  and  purposes  to  which  the  trus- 
tees should  apply  the  proceeds,  might  be  eflfectually  done  by  a 
deed  in  any  form  and  at  any  time. 

The  Court  "  Sustained  the  defence  proponed  by  Robert  Juikiment. 

.         Dec.  14  1769 

Willoch  and  the  other  trustees  of  George  Auchterlony,  against  '  * 
payment  of  £4617, 15s.,  and  annualrents  thereof,  claimed  in  the 
libel  at  John  Auchterlony's  instance  against  the  said  trustees  : 
Found  that  the  said  sum  was  carried  by  and  vested  in  the  trustees 
by  the  trust-disposition  executed  by  George  Auchterlony  in 
their  favour,  and  the  said  George  Auchterlony's  latter  will  and 
testament,  relative  to  the  said  trust-right,  and  assoilzied  the  said 
Robert  Willoch  and  the  other  trustees  from  the  process  brought 
at  John  Auchterlony's  instance  against  them  for  payment  of 
this  sum,  and  decerned." 

"  The  Court  were  a  good  deal  divided.    Some  were  of  opinion  Opihiohs. 
that  the  settlement  executed  was  an  indirect  way  of  evading  p^  ^   ^ 
the  law  of  deathbed.     The  majority,  however,  thought  that  the 
trust-deed  was  an  eflFectual  conveyance  of  the  heritable  subjects 
mentioned  therein,  and  that  the  after  declaration  was  legally 
executed  in  virtue  of  the  reserved  power  in  the  trust-deed.'' 

The  pursuer  having  Appealed,  Lord  Bathurst,  Chancellor,  House  of  Lords' 
presiding, — "It  was  Ordered  and  Adjudged  that  the  interlocu-  m^ so,  1772. 
tors,  so  far  as  they  are  complained  of  by  the  cross  appeal,  be, 
and  the  same  are  hereby  affirmed." 
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II.— KER  V.  KER'S  TRUSTEES. 


Feb.  24, 1829.  j^  J  §19,  Lady  Essex  Ker  executed  at  London  a  mortis  causa 
Kabrative.  disposition,  valid  according  to  the  law  of  Scotland.  By  this  deed 
pflsfiT^'  she  conveyed  to  trustees  all  her  lands  and  heritages  in  trust, 
with  instructions  to  sell  and  dispose  of  them,  and  to  pay  over 
the  residue  of  the  proceeds  "  to  and  for  the  use  of  any  person 
or  persons  I  shall  name  by  any  writing  under  my  hand,  or  for 
such  purposes  as  I  may  direct  by  such  writing ;  and  in  default 
of  my  making  such  writing,  or  giving  directions  in  writing,  then 
to  pay  over  any  residue  to  my  next  of  kin,  according  to  the  law 
of  England,  or  Statute  of  Distributions." 

Some  months  after  the  date  of  this  deed,  Lady  Essex  Ker, 
when  on  deathbed,  executed  at  London  a  testament  directing,  in 
reference  to  the  trust-deed,  that  the  whole  of  her  estates,  heri- 
table and  moveable,  should  be  sold,  certain  legacies  paid,  and 
the  residue  divided  among  certain  persons.  This  deed  was 
valid  according  to  the  law  of  England,  and  was  sustained  as  a 
valid  deed  in  the  Prerogative  Court  of  Canterbury. 

In  virtue  of  the  trust-deed  and  the  relative  testament,  the 
estates  in  Scotland  were  claimed  by  the  trustees.  The  pursuers 
brought  an  action  of  reduction  of  the  testament,  on  the  ground 
that  being  defective  in  the  solemnities  required  by  the  law  of 
Scotland,  it  was  invalid  and  ineffectual  as  a  direction  to  the 
trustees  to  make  over  the  heritable  estate  in  Scotland  to  the 
prejudice  of  the  heirs-at-law  of  the  truster. 

^^!^Lw^  Pleaded  por  the  Heir-at-Law. — Although  the  trust-deed 
is  an  effectual  conveyance  to  the  trustees,  yet  the  question  re- 
mains to  be  considered,  For  whom  do  they  hold  in  trust  1  If 
there  be  no  effectual  conveyance  for  behoof  of  a  third  party, 
then  the  trust  vnll  be  held  by  them  for  behoof  of  the  heir-at- 
law.  It  is  sometimes  loosely  said  that  a  trust-disposition  divests 
the  grantor  of  his  heritable  right,  and  that  he  retains  merely  a 
personal  right  to  call  the  trustees  to  denude.  It  may  be  true« 
that  where  there  is  an  unqualified  conveyance,  subject  to  a 
latent  trust,  the  truster  has  merely  a  personal  right ;  but  al- 
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though  it  be  personal,  it  is  not  moveable,  and  accordingly  could  ^^ 
not  be  carried  by  a  testament.  But  a  deed  bearing  ex  facie  to  kbb's 
be  a  trust  for  payment  of  debts  or  other  purposes,  even  al- 
though delivered  in  lifetime,  does  not  divest  the  grantor.  It  is 
a  mere  burden,  and,  on  his  death,  the  estate  remains  in  JKBre- 
ditaie  jacentej  and  may  be  taken  up  by  his  heirs  subject  to  this 
burden. 

To  extinguish  the  heir's  right,  it  is  requisite  that  there  should 
be  some  deed  of  nomination,  in  favour  of  another  party,  exe- 
cuted by  the  grantor ;  and  if  there  be  so,  it  follows  that  it  is 
that  deed,  and  not  the  trust-deed,  which  divests  the  heir.  The 
question,  therefore,  comes  to  be,  Whether  a  deed  which  has 
such  an  effect  requires  to  be  executed  according  to  the  forms  of 
the  law  of  Scotland  or  not  ?  In  reference  to  this,  a  distinction 
must  be  kept  in  view  between  the  necessity  of  having  disponing 
words,  and  that  of  observing  the  formalities  of  the  Statute  1681. 

Where  a  trust-conveyance  has  been  made  with  proper  dis- 
poning words,  and  where  it  declares  that  the  residue  shall  be 
disposed  of  agreeably  to  a  deed  of  instructions  to  be  executed, 
it  is  not  requisite  that  this  latter  deed  should  contain  disponing 
words  ;  but  it  must  be  executed  in  terms  of  the  Statute,  seeing 
that  it  has  direct  reference  to  an  heritable  estate,  and  has  the 
effect  of  divesting  the  heir  of  the  right  which  he  would  have  to 
the  estate,  if  there  were  no  such  deed  in  existence.  But  here  the 
deed  is  not  even  subscribed,  and  it  does  not  appear  that  in  any 
of  the  previous  decisions  there  was  that  peculiarity.  They  merely 
prove  that  a  deed  in  a  testamentary  form,  or  without  disponing 
words,  is  suflScient  to  give  instructions  where  there  has  been 
a  previous  formal  disposition ;  a  proposition  which  the  pursuers 
do  not  require  to  discuss. 

Pleaded  for  the  Trustees. — ^By  the  trust-deed,  the  estates  arquihiitfor 
are  disponed  to  the  trustees  for  the  purpose  of  being  sold,  and 
the  residue  made  over  in  such  way  as  they  should  be  in- 
structed by  any  writing  of  Lady  Essex  Ker ;  failing  which,  to 
the  next  of  kin,  according  to  the  law  of  England.  This  deed, 
which  is  not  challenged,  is  executed  agreeably  to  the  law  of 
Scotland,  and  therefore  is  sufficient  for  divesting  the  heir,  and 
transferring  the  property  to  the  trustees.   The  deed  in  question 
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^■*       is  not  founded  on  as  a  disposition  of  heritable  property,  but 
Kbr'8       merely  as  an  instruction  by  Lady  Essex  Ker  as  to  the  disposal 

*    of  the  proceeds  of  the  estates  after  they  have  been  sold.     The 

^^^'  question,  therefore,  comes  to  be,  Whether  it  can  be  recognised 
as  the  writ  of  Lady  Essex  Ker  1  This  must  be  decided  by  the 
lex  loci.  But  it  has  been  found  by  a  competent  Court  that  it  is 
so,  and  that  it  is  even  suflScient  as  a  conveyance  of  property  in 
England.  Being,  therefore,  probative  by  the  law  of  the  place 
where  it  was  made,  it  must  be  equally  so  by  the  law  of  Scot- 
land. Numerous  decisions,  accordingly,  have  been  pronounced 
supporting  this  plea. 
Interlocutor  of  LoBD  Eldin,  Ordinary,  Found,  "  That  in  respect  the  paper 
'  writing  or  instrument  produced,  however  effectual  it  may  be  as 
a  will  to  convey  personal  or  other  property  by  the  law  of  Eng- 
land, is  neither  signed  by  the  party,  nor  tested  in  terms  of  the 
Statute  1681,  it  is  altogether  ineffectual  as  a  deed  to  affect  a 
real  or  heritable  estate  in  Scotland,  and  therefore  decerns  in 
terms  of  the  reductive  conclusion  of  the  libel/' 

^•6^24*1829  ^^  advising  a  Reclaiming  Petition  for  the  defender,  the  Court 
Recalled  the  Interlocutor  of  the  Lord  Ordinary,  and  assoilzied 
the  defenders. 


III.— CAMERON  V.  DICK'S  TRUSTEES. 

Aug.  29, 1888.  In  1823,  James  Dick,  a  native  of  Scotland,  but  domicUed  in 
Nabrative.  England,  executed  a  trust-deed  of  settlement  of  his  heritage 
in  Scotland.  The  deed  was  executed  in  the  Scots  form  ;  and 
the  dispositive  clause  waa  in  these  terms  : — "  I  do  hereby  give, 
grant,  assign,  and  dispone,  from  and  after  my  death,  to  and  in 
favour  of  John  West,  John  Mackie,  J.  A.  Simpson,  and  John 
Leitch,  executors  named  and  appointed  by  me,  conform  to  will 
in  the  English  form,  executed  by  me,  and  the  survivors  or  sur- 
vivor of  them,  all  and  sundry  lands  and  heritages,  with  all  debts 
heritable  and  personal,  and  whole  sums  of  money  and  effects, 
situated  in  Scotland,  which  shall  pertain  and  belong,  or  be  ad- 
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debted,  resting,  and  owing  to  me  any  manner  of  way  at  the 
time  of  my  death/' 

The  purposes  of  the  trust  were  thus  referred  to, — "  But  al- 
ways to  and  for  the  uses,  ends,  and  purposes,  and  under  the 
declarations  specified  and  contained  in  my  will  in  the  English 
form  already  executed  by  me,  or  to  be  specified  and  contained 
in  any  other  will,  codicil,  or  other  writing  which  may  yet  be 
executed  or  signed  by  me,  and  to  all  which  express  reference  is 
here  made/'  The  deed  also  contained  this  clause  of  reserva- 
tion,— "  Reserving  always  not  only  my  own  liferent  of  the  sub- 
jects heritable  and  personal,  before  disponed  and  assigned,  but 
also  full  power  and  liberty  to  me  to  alter  and  revoke  these  pre- 
sents in  whole  or  in  part,  as  I  shall  think  fit  at  any  time  of  my 
life,  or  even  on  deathbed,  dispensing  with  the  not  delivery  there- 
of, and  declaring  these  presents  to  be  a  good,  valid,  and  effectual 
deed,  though  found  lying  by  me  at  the  time  of  my  death." 

In  1827,  he  executed  in  London  a  will  in  these  terms  : — 
"  I,  James  Dick,  hereby  revoking  all  wills  by  me  at  any  time 
heretofore  made,  do  hereby  make  and  declare  this  to  be  my 
last  will  and  testament.  I  give,  devise,  and  bequeath,  all  and 
every  my  lands,  tenements,  and  hereditaments,  and  all  other 
my  real  and  personal  estate  and  effects  whatsoever  and  where- 
soever, not  hereinafter  otherwise  disposed  of,  unto  John  Dick, 
John  Mackie,  and  J.  A.  Simpson,  whom  I  hereby  nominate  my 
executors,  administrators,  and  assigns  upon  trust."  The  pur- 
poses of  the  trust  were  then  declared.  This  will  was  in  the 
English  form,  and  was  not  a  probative  writ  by  the  law  of  Scot- 
land, but  it  was  a  formal  and  valid  instrument  by  the  law  of 
England.  In  the  same  year  he  executed  in  London  a  codicil 
to  this  will,  and  expressly  notified  the  will,  but  neither  the  will 
nor  the  codicil  referred  to  the  trust-deed  of  1823. 

The  heir-at-law  brought  a  reduction  of  the  trust-deed,  in  so 
far  as  related  to  the  heritage  conveyed  by  it. 


Camxbon 

r. 

Dick's 

T&U8TEE8. 

1838. 


Pleaded  for  the  Hbir-at-Law. — The  last  will  and  testa- argwikkt  »o» 
ment,  1827,  of  the  testator,  is  ineffectual,  andjoid  as  a  convey-  h™"^^^^^- 
ance  of  heritable  property  in  Scotland,  being  destitute  of  the 
solemnities  and  requisites  which  are  necessary  for  the  convey- 
ance of  such  property.     It  was  incompetent  for  the  truster,  by 
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Cameeoh     a  deed  executed  in  the  form  of  an  English  will,  and  improba- 

Diot'b      tive  according  to  the  law  of  Scotland,  to  fill  up  and  declare  the 

purposes  of  the  trust  conveyance,  which  he  had  granted  of  his 

heritable  property  in   Scotland.      Farther,  the  trust-deed  of 

1823  was  revoked  by  the  will  of  1827. 


V. 

)ic 
Tbubtexs. 

1888. 


ABouifKNT  lOB  Pleaded  for  the  Defender. — The  trust-disposition  contains 
"^^"^  proper  disponing  words,  importing  a  valid  conveyance  of  real 
property.  It  is  not  revoked  by  Mr.  Dicks  last  will  and  testa- 
ment, which  only  revokes  all  wills  previously  executed  by  the 
testator,  and  has  no  reference  to  the  trust-disposition  which  is 
not  a  will,  but  a  de  presenti  conveyance  of  real  property.  The 
last  will  and  testament  is  no  doubt  ine£fectual  as  an  actual  con- 
veyance of  heritable  property  in  Scotland.  But  it  is  valid  and 
effectual  as  an  exposition  and  direction  to  the  defenders  of  the 
testator^s  wishes  and  intentions  as  to  the  disposal  of  his  heritable 
property  in  Scotland,  which  had  previously  been  conveyed  to 
them  by  the  trust-disposition. 

Interlocutor  of  LoRD  MoNCREiFF,  Ordinary,  Found,  "  That  the  deed  of  trust 
'  executed  by  James  Dick,  deceased,  according  to  the  forms  of 
the  law  of  Scotland,  dated  the  14th  of  November  1823,  was 
not  revoked  by  the  last  will  and  testament,  also  executed  by  the 
said  James  Dick,  dated  the  18th  of  May  1827,  or  by  any  other 
deed,  instrument,  or  act ;  that  the  said  deed  of  trust  is  sub- 
sisting, and  effectual  to  convey  to  the  persons  therein  named, 
and  to  the  survivors  or  survivor  of  them,  the  whole  heritable 
property  of  the  deceased,  situated  in  Scotland,  in  which  he  was 
vested  at  the  time  of  his  death,  subject  to  the  effect  of  the  obli- 
gations of  trust  therein  expressed  ;  that  it  being  admitted,  that 
the  said  last  will  and  testament,  dated  the  18th  of  May  1827, 
and  the  codicil  of  20th  November  1827,  executed  according  to 
the  forms  of  the  law  of  England,  where  the  testator  had  his 
domicile,  are  in  all  respects  valid  and  effectual  to  their  purposes 
under  that  law ;  and  there  being  no  ground  for  aUeging  that 
there  is  any  technical  ambiguity  in  the  terms  or  clauses  thereof; 
the  question  as  to  the  effect  of  the  obligations  of  trust,  expressed 
in  the  said  trust-deed,  in  relation  to  the  testator's  property  in 
Scotland,  by  reference  to  the  purposes  specified  and  contained 
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in  a  last  will  previously  executed,  or  to  be  specified  and  con- 
tained in  any  will,  codicil,  or  other  writing  which  the  testator 
might  afterwards  execute,  in  the  application  of  the  said  obliga- 
tions of  trust,  to  the  purposes  actually  specified  and  contained 
in  the  said  last  will  and  testament  of  the  18th  May  1827,  and 
the  codicil  of  20th  November  1827,  is  a  question  which  must 
be  determined  exclusively  by  the  law  of  Scotland ;  found  it 
fully  settled,  as  matter  of  the  law  of  Scotland,  that  an  heritable 
estate  may  be  eflFectually  conveyed  by  a  trust-deed,  in  the  form 
of  the  trust-deed,  executed  by  James  Dick,  and  that  the  obli- 
gations of  trust,  provisionally  created  by  reference  to  any  will 
to  be  afterwards  executed,  may  be  effectually  perfected  and 
defined  by  a  testamentary  deed  or  will,  executed  according  to 
the  law  of  the  place  where  the  testator  is  domiciled,  though  not 
bearing  the  forms  of  the  law  of  Scotland  ;  that,  in  this  case, 
the  provisions  of  trust  in  the  trust-deed,  are  so  laid  down  and 
expressed,  as  to  apply  with  effect  to  the  purposes  specified 
and  contained  in  the  said  last  will  and  testament  and  the  said 
codicil,  and  that  there  is  no  incongruity  which  can  prevent  such 
application  ;  therefore  sustained  the  defences,  and  assoilzied 
the  defenders,  and  decerned ;  but  found  no  expenses  due." 


Gamsboii 

Dick's 
Trustees. 


1888. 


The  pursuer  having  Reclaimed,  the  Court  "  Adhered.''  M^^iTmi. 

Lord  Gillies  observed, — "  This  is  an  important  case  patri-  Opinions. 
monially,  but  not  so  on  account  of  its  raising  any  question  of 
legal  difficulty.  There  is  no  part  of  the  law  of  deathbed  in- 
volved in  it.  All  the  deeds  were  executed  in  liege  poustie.  The 
English  will  is  admitted  to  be  a  formal  and  valid  instrument. 
Ever  since  the  case  of  Willoch  in  1769,  it  has  been  held  fixed 
in  our  law,  that  a  feudal  conveyance  of  heritage,  regularly  exe- 
cuted according  to  our  forms,  and  disponing  to  trustees,  to  be 
held  by  them  for  such  purposes  as  the  granter  might  express  in 
a  separate  writing  under  his  hand,  either  at  that  or  a  subse- 
quent time,  or  which  he  might  have  already  expressed  in  a 
prior  writ,  is  an  apt  conveyance,  and  both  empowers  and  obliges 
the  trustees  to  give  effect  to  the  will  of  the  granter,  as  declared 
in  such  separate  writing. 

"  We  had  lately  occasion  particularly  to  consider  the  state  of 
the  law  on  this  subject,  in  reference  to  the  case  of  Lady  Ker. 
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CAMfOLOU 
9, 

Dick's 
Tbustebs. 

1883. 


The  effect  of  the  law  of  deathbed  there  gave  rise  to  a  difficult 
question,  in  which  I  differed  from  the  opinion  of  the  majority  of 
the  Court,  to  whose  judgment  I  must  bow,  although  I  cannot 
surrender  mj  own  opinion.  But  in  regard  to  the  main  question, 
apart  from  the  specialty  of  deathbed,  I  have  already  said,  that 
I  conceive  it  to  be  perfectly  fixed  ever  since  the  case  of  Willoch. 
So  soon  as  it  is  admitted  that  the  English  will  is  good  and  for- 
mal by  the  law  of  England,  we  have  enough  to  enable  us,  and 
to  constrain  us,  to  decide,  by  the  law  of  Scotland,  whether  the 
clause  of  reference  in  the  Scottish  trust-deed,  be  sufficient  to 
connect  it  with  the  English  will,  and  so  make  an  operative  con- 
veyance of  the  Scottish  heritage,  to  the  exclusion  of  the  heir- 
at-law.  We  cannot  go  to  England  to  ask  a  lawyer  there, 
whether  the  English  will,  either  by  itself,  or  by  conjunction 
with  the  Scottish  deed,  can  carry  heritage  in  this  country? 
It  is  here,  and  only  here,  that  such  a  question  can  be  answered. 
I  concur  without  hesitation  in  the  judgment  of  the  Lord 
Ordinary." 

Lord  President  Hope  observed, — *'  My  opinion  is  the  same. 
The  Scottish  deed  conveys  in  trust  for  the  purposes  contained 
in  the  testator's  will  to  be  afterwards  executed.     Such  a  will  is 
afterwards  executed,  containing  purposes  and  directions  which 
are  perfectly  intelligible,  and  I  hold  it  to  be  the  same  as  if  these 
had  actually  been  originally  engrossed  in  the  Scottish  trust-deed 
The  effect  of  the  combination  of  the  two  deeds  is  the  same  as 
if  the  last  had  all  along  formed  part  of  the  first.      It  is  said 
that  a  will  or  testament  in  our  law  is  always  presumed  to  be 
on  deathbed,  and  has  only  the  force  of  a  deathbed  deed     But 
this  is  in  one  sense  inaccurate.    It  is  true,  that  at  whatever  date 
the  will  was  written,  it  is  presumed  to  have  a  continuous  exist- 
ence to  the  last  moment  of  life,  and  to  be  in  reality  the  will  of 
the  dying  man,  even  in  articulo  mortis.     But  it  is  equally  true, 
that  if  the  deed  be  regularly  tested,  and  we  see  that  it  waa 
written  at  a  period  of  twenty  years'  distance  from  the  death  of 
the  testator,  it  is  the  expression  of  the  testator's  will  in  Uege 
povstie,  and  when  combined  with  a  prior  feudal  conveyance,  is 
completely  operative  and  effectual  in  questions  as  to  heritage. 
The  law  of  deathbed  does  not  touch  the  question  now  before 
us,  and  I  cannot  hesitate  to  sustain  the  defences." 
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The  pursuer  having  Appealed,  Lord  Brougham,  Chaiicellor,     cambrow 
presiding,  "  It  was  Ordered  and  Adjudged  that  the  interlocutors      Dick's 
complained  of  be,  and  the  same  are  hereby  affirmed/'  rus^m. 

Lord  Brougham  observed, — "  The  case  of  Willoch  v.  Auch-  House^oI'Lords' 
terlony  was  very  much  relied  upon  by  the  respondents ;  and  •'°*^™«?\g3o 
it  was  principally  with  a  view  to  that  case,  that  the  second 
argument  was  originally  ordered,  though  it  afterwards  took  a 
wider  scope.  Two  points  were  to  be  ascertained,  first,  the 
authority  due  to  that  case,  whether  it  had  ever  been  shaken  ; 
and  secondly,  its  application  to  the  present  question.  Upon 
both  these  points,  after  a  very  full  argument  at  your  Lordships' 
bar,  1  have  no  doubt,  and  the  learned  Judges,  the  benefit  of 
whose  assistance  we  had,  agreed  with  me  in  the  view  I  have 
taken  ;  first,  that  that  case  is  still  the  Jaw  of  Scotland  upon  the 
subject,  that  it  had  been  acted  upon  ever  since,  and  that  its 
authority  had  been  recognised  repeatedly  in  subsequent  cases 
by  the  Judges  in  the  Scottish  Courts  ;  secondly,  that  the  case  is 
applicable  to  the  present  in  a  remarkable  degree,  even  down  to 
some  of  the  minute  details  of  both  cases  ;  and  that  it  makes 
the  law  of  Scotland,  or  at  least  declares  the  law  of  Scotland 
with  sufficient  distinctness  to  form  a  perfect  groundwork  for 
the  decision  of  the  case  at  the  bar.  Upon  these  grounds,  I 
have  no  hesitation  in  recommending  to  your  Lordships,  that  the 
interlocutors  complained  of  should  be  affirmed." 


1.  The  principle  established  by  forms  of  Scots  conveyancing,  this 

the  case  of  Willoch  was  most  im-  form  of  inakinga  settlement  of  heri- 

portant.      Without   relaxing  the  tage  was  a  great  boon.    A  writing 

strict  form  requisite  for  the  trans-  expressive  of  the  will  of  the  truster, 

mission  of  heritage,  it  enabled  a  valid  by  the  law  of  the  place  where 

party,  by  employing  the  machinery  it  was  executed,  was  all  that  was 

of  a  trust,  to  make  a  settlement  of  requisite,  provided  it  was  not  exe- 

his  heritable  estate  in  as  simple  a  cuted  on  deathbed.     As,  too,  the 

form  as  that  applicable  to  a  testa-  right  of  challenge  upon  the  head 

mentary  disposition  of  moveables,  of  deathbed  belongs  exclusively  to 

To  persons  happening  to  be  abroad,  the  heir-at-law,  the  writing  was  not 

and  unable  to  obtain  the  assistance  liable  to   any  challenge  on   that 

of   persons   conversant  with   the  ground,  if  the  heir-at-law  had  been 
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excluded  by  another  deed  executed 
in  liege  pousticj  and  which  deed 
was  not  expressly  revoked.  In 
such  a  case,  the  writing  expressive 
of  the  will  of  the  granter  is  valid, 
although  executed  upon  deathbed. 
2.  In  the  case  of  Fordyce  v. 
CocKBURN,  July  5,  1827,  the 
trust-deed,  executed  in  1814,  was 
conceived  "  in  favour  of  Mr.  Cock- 
bum  and  Captain  Grant,  execu- 
tors named  and  appointed  by  me, 
in  and  by  my  last  will  and  testa- 
ment, dated  3d  August  1813,  or 
to  such  other  person  or  persons  as 
I  shall,  by  any  future  will  or  deed 
to  be  made  or  granted  by  me,  no- 
minate and  appoint  as  executors  of 
my  last  will,"  but  in  trust  always, 
and  under  provision  that  "  they 
shall  pay  and  apply  the  same  to  the 
person  or  persons  named,  and  for 
the  uses  and  purposes  expressed, 
declared,  and  appointed  by  the 
foresaid  will  made  by  me,  or  to 
such  other  persons,  and  for  such 
other  uses,  ends,  and  purposes,  as 
shall  be  expressed,  declared,  and 
appointed  by  me  in  any  other  tes- 
tamentary deed,  or  other  writing 
under  my  hand,  to  be  granted  by 
me  at  any  time  of  my  life,  or  even 
on  deathbed.*"  In  1825,  the  traster, 
Mr.  Mowbray,  executed  another 
deed,  which  was  purely  testament- 
ary, and  incapable  of  carrying 
heritage  in  Scotland,  by  which  he 
revoked  '^  all  wills  and  testament- 
ary dispositions  by  me  at  any  time 
heretofore  made,"  and  declared 
this  to  be  his  last  will  and  testa- 
ment. Under  this  will,  Mr.  Cock- 
bum  was  also  appointed  an  exe- 
cutor. The  Court  held  that  the 
trustKleed  was  not  revoked  by  the 


will  of  1825 ;  and  that  although 
Mr.  Cockburn  was  not  entitled  to 
take  as  trustee  under  his  original 
description  of  executors  under  the 
will  of  1813,  seeing  that  will  was 
recalled  by  the  will  of  1825,  yet 
he  was  entitled  to  take  in  his  cha- 
racter of  executor  under  the  wiU 
of  1825,  seeing  that  the  property 
was  disponed  to  him  as  one  of  the 
executors  under  the  will  1813,  or 
to  such  other  persons  as  the  truster 
should  nominate  and  appoint  as 
executors  under  any  future  will 
or  deed  to  be  granted  by  him. 

3.  Lord  Justice  -  Clbrk 
BoYLB  observed, — "It  does  not 
appear  to  me  that  there  is  in  the 
will  1825  any  declaration  of  pur- 
pose on  the  part  of  Mr.  Mowbray 
to  recall  the  trust-deed  of  1814. 
The  deed  was  executed  for  the 
very  purpose  of  enabling  him  to 
affect  the  heritable  debt  by  a  future 
will;  and  though  he  altered  the 
will  of  1813,  I  do  not  think  the 
revocation  of  all  wills  and  testa- 
mentaiy  dispositions  can  possibly 
include  deeds  relative  to  heritable 
property  in  Scotland.  I  am  there- 
fore of  opinion  that  Mr.  Cockbum, 
as  surviving  trustee  under  that 
deed,  is  entitled  to  an  entry.** 
Lord  Pitmilly  observed, — "I 
am  entirely  of  the  same  opinion. 
The  only  point  is,  How  the  feudal 
title  is  to  be  completed  ;  and  that 
depends  on  whether  the  deed  1814 
was  revoked  by  the  will  of  1825, 
and  I  am  satisfied  that  it  was  not.'** 

4.  In  the  case  of  Brack  r. 
Johnston,  November  23,  1827, 
the  truster  conveyed  his  heritable 
property  in  Scotland  to  a  trustee, 
with    instmctions  that   ^'  at   my 
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death  he  shall  assign  and  dispone 
the  Tvhole  premises  to  such  person 
or  persons  as  I  shall  specify  and 
name  in  my  will,  or  by  any  sepa- 
rate writing  or  letter  to  that  effect, 
and  it  shall  be  sufficient  to  my  trus- 
tee to  dispone  the  same  accordingly, 
although  such  writing  or  letter  hath 
not  the  legal  solemnities  of  a  deed." 
In  1823,  he  executed  a  will  accord- 
ing to  the  forms  of  the  law  of 
Jamaica,  and  not  probative,  or 
capable  of  carrying  heritage  by 
the  law  of  Scotland.  This  will 
revoked  "  all  wills  formerly  made," 
and  contained  the  following  clause: 
— "  Itemj  I  give  and  bequeath  to 
my  nephew,  Adam  Hogg,  the  re-, 
sidue  and  remainder  of  my  pro- 
perty, real,  personal,  and  mixed, 
consisting  of  lands,  houses,  &c., 
in  Berwickshire,  Great  Britain, 
and  of  Koxburgh  Castle,  with  the 
slaves,  stock,  &c.,  in  this  Island." 
The  Court  sustained  the  trust- 
deed,  and  held  that  the  will  after- 
wards executed  was  also  effectual 
as  a  declaration  of  intention  and 
instraction  to  his  trustee  relative 
to  the  disposal  of  his  heritable  pro- 
perty after  his  death. 

5.  Lord  Pitmilly  observed, — 
"  Then,  if  the  trustnleed  is  valid, 
although  not  delivered,  the  next 
question  is,  What  effect  is  to  be 
given  to  it  ?  and  there  can  be  no 
doubt  but  that,  on  the  infeftment 
of  the  trustee,  it  must  have  de- 
nnded  the  truster,  and  that  the 
trustee's  right  was  completed  by 
his  infeftment.  Now,  if  no  direc- 
tions had  been  given,  the  conse- 
quence would  have  been,  that  the 
truster  was  denuded,  and  the  trus- 
tee would  have  held  for  behoof 


of  the  heir-at-law,  and  it  would 
have  been  incompetent  and  unne- 
cessary for  the  heir-at-law  to  serve 
in  order  to  take  it  up.  Then  the 
remaining  question  is,  Of  what 
effect  is  the  testament  ?  Now,  as 
to  that,  I  think  it  is  just  to  be  re- 
ceived as  a  direction  to  the  trustee 
for  the  fulfilment  of  the  purposes 
declared  in  the  first  clause  of  the 
trust-deed.  No  doubt,  it  does  not 
refer  to  the  trust-deed,  but  it  was 
not  necessary  to  do  so ;  for  it  was 
a  direct  will,  and  that  was  what 
was  provided  in  the  trust-deed, 
and  that  the  trustee  was  to  convey 
to  the  person  named  in  the  will. 
It  is  said  that  the  will  revoked  the 
trust-deed,  because  it  revoked  all 
prior  wills ;  but  so  far  from  doing 
this,  it  was  just  carrying  into  effect 
its  purposes,  and  a  completing  of 
what  the  truster  had  in  view ;  and 
I  cannot  distinguish  any  thing  in 
principle  between  this  and  the  case 
of  Auchterlony.  It  is  very  true, 
that  if  the  will  had  been  executed 
on  deathbed,  it  would  have  been  a 
very  different  question,  because  the 
heirs-at-law  are  not  excluded  by 
the  trust-deed,  and  might  therefore 
have  set  aside  the  settlement ;  and 
this  is  the  principle  of  the  decision 
in  the  case  of  John  Duke  of  Box* 
burgh,  and  I  have  complete  evi- 
dence of  that  in  the  notes  which  I 
have  of  the  opinions  of  the  Judges." 
6.  Lord  Glenlee  observed, — 
^^  I  confess  that  I  am  not  quite 
satisfied  that  this  deed  should  be 
sustained  as  effectual  to  defeat  the 
right  of  the  heir-at-law.  It  seems 
to  be  admitted,  that  whatever  might 
have  been  the  form,  the  deed  must 
have  been  executed  in  liege  paustie. 
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But  why  should  the  objection  of 
death Hed,  which  applies  only  to 
heritage,  be  competent  to  the  heir, 
when  his  interest  is  not  excluded, 
if  it  be  not  competent  also  to  make 
use  of  the  equally  strong  plea,  that 
the  estate  has  been  carried  away 
from  him  by  an  improbative  deed  I 
And  if  the  objection  on  deathbed 
be  competent,  why  should  not 
every  other  objection  founded  on  our 
rules  relative  to  the  conveyance  of 
heritage  be  also  competent  ?  As 
to  tlie  case  of  Auchterlony,  it  is 
explicitly  stated  in  the  report,  as 
the  ground  of  decision,  that  the 
interest  of  the  heir  was  put  an  end 
to  by  the  trust-deed.  This  may  not 
be  a  proper  assumption  of  the  fact 
in  that  case ;  but  the  question  was 
not  gone  into,  and  it  is  assumed  to 
be  the  case.  But,  besides,  there  is 
a  difference  between  the  trust-deed 
in  Auchterlony 's  case  and  that  here. 
In  Auchterlony'^s,  the  trustee  was 
to  pay  debts  and  legacies  already 
granted  or  to  be  granted,  and  there 
is  nothing  from  beginning  to  end 
of  the  report  that  shows  that  the 
trust-deed  was  not  delivered.  On 
the  whole,  therefore,  as  the  heir's 
right  was  not  defeated  by  the 
trust-deed,  and  as  it  was  quite 
competent  for  him  to  state  all  ob- 
jections to  the  mode  in  which  the 
Heritage  was  conveyed  away  from 
him,  I  am  not  satisfied  that  this 
will  is  eflFectual." 

7.  Lord  Justice-Clerk  BoTXB 
observed, — ^'  I  think  it  is  appa- 
rent, from  the  report  of  the  case  of 
Atichterlony,  that  there  was  no 
delivery  there.  The  only  remain- 
ing question  is,  Whether  the  will, 
executed  according  to  the  forma  of 


the  law  of  England,  is  sufficient  to 
carry  into  effect  the  purposes  of 
the  trust-deed  ?  It  is  said  that  it 
revoked  all  wills,  and  that  thii 
trust-deed  is  cut  down  by  it ;  bat 
I  cannot  arrive  at  that  conclusion. 
The  recalling  of  all  wills  canoot 
possibly  extend  to  this  trust-deed, 
and  as  to  that  we  have  a  decided 
precedent  in  the  late  case  of  Fof- 
dyce.  It  is  pointedly  stated,  that 
the  will  in  the  case  of  Anchter- 
lony  was  an  English  will.  It  is  of 
little  consequence,  however,  whe- 
ther it  was  an  English  or  Scotch 
will,  as  it  is  simply  a  will,  and  not 
a  conveyance  of  heritage,  accord- 
ing to  the  law  of  Scotland.  Bat 
the  trust-deed  here  reserves  the 
power  to  name  by  a  will,  or  any 
separate  writing  or  letter,  though 
with  the  legal  solemnities  of  a  deed 
Now,  under  that  reserved  power, 
it  would  not  be  necessary  that  it 
should  be  authenticated  according 
to  the  law  of  Scotland.  A  writ- 
ing of  a  much  more  informal  par- 
pose  than  the  one  here  would  have 
been  effectual.  And  there  being 
here  a  will  perfectly  authentic  by 
the  law  of  Jamaica,  it  is  quite  sof- 
ficient,  and  it  is  not  necessary  that 
it  should  refer  to  the  trust-deed ; 
nor  do  I  think  a  case  more  on  the 
principle  of  that  of  Auchterlony 
than  this  can  be  imagined  ;  and 
as  the  validity  of  that  case  has  al- 
ways been  acknowledged,  we  can- 
not now  disturb  it.  Bat  we  cer- 
tainly decide  this  without  refer- 
ence to  the  argument  as  to  the 
law  of  deathbed,  which  is  entirely 
out  of  the  case  here,  and  as  to 
which  I  reserve  my  opinion.** 
8.  The  pursuer  having  Appeal- 
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ed,  the  judgment  of  the  Court  was  then  there  is  an  end  of  the  ques- 

aiBrmed.    Lord  Lyndhurst  ob-  tion.      I  can   hardly   distinguish 

served, — "  I  further  think  that  as  this  case  from  the  case  of  Willoch. 

far  as  relates  to  the  will,  it  was  in-  It  was  considered  at  that  time  a 

tended  by  the  party  to  be  an  exe-  question  of  very  little  doubt.  Un- 

cution  of  the  power  contained  in  der  such  circumstances,    I  move 

the  first  deed.     The  question  that  your  Lordships  that  this  judgment 

remains  then  is,  Whether  the  mode  be  affirmed,  but  without  costs." — 

of  execution  was  sufficient  ?  If  the  House  of  Lords''  Cases,  February 

mode  of  execution  was  sufficient,  25,  1831. 


Where  a  Truster  declares  the  purposes  of  a  Trust  in  a  Writing  apart 
from  the  Trust-Deed,  the  Writing  must  be  in  a  probative  form,  un- 
less acknowledged  and  referred  to  by  the  Truster  in  that  or  some 
other  Probative  Deed 

I.— DUNDAS  V.  LOWIS. 

In  1804,  Mrs.  Margaret  Houston  executed  a  settlement,  by  May  is,  I807. 
which  she  conveyed  her  whole  property  to  trustees.     After  ap-   namlativb. 
pointing  various  legacies  to  be  paid,  the  deed  contained  the 
following  clause, — "  That  my  said  trustees  shall  hold  any  addi- 
tional directions  which  I  maj^  give  them  by  a  writing  under  my 
hand  as  part  of  this  trust-deed/' 

Subjoined  to  the  trust-deed  there  was  a  codicil  in  these 
terms  : — "  In  addition  to  the  legacies  abovementioned,  I  hereby 
direct  my  said  trustees  to  pay  to  the  before  designed  Robert 
Forrester,  the  sum  of  £50  sterling  at  the  term  when  the  other 
legacies  are  paid ;  and  I  appoint  this  codicil  to  be  recorded 
along  with  my  settlement."'  This  codicil  was  written  by  the 
same  person  who  wrote  the  trust-deed ;  was  signed  by  the 
truster  the  day  after  the  date  of  the  trust-deed,  but  was  not 
tested  by  witnesses. 

In  1805,  the  truster  executed  another  codicil  on  a  separate 
paper,  which  was  signed  by  her,  and  properly  tested.  By  this 
codicil  she  revoked  her  former  settlement,  in  so  far  as  she  had 
directed  her  trustees  to  pay  the  residue  of  her  estate  to  her  two 
nieces,  Misses  Agnes  and  Magdalene  Lowis ;  and  she  appointed 
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DtwDAfl  her  niece,  Miss  Agnes  Lewis,  her  sole  residuary  legatee.  Sub- 
Lowis.  joined  to  this  codicil  were  these  words  : — "  I  desire  my  Royal 
IsotT  Bank  stock  to  be  given  to  Miss  Jane  Houston  Dundas/'  These 
words  were  in  the  handwriting  of  the  same  party  who  had  writ- 
ten the  codicil,  and  were  subscribed  by  the  truster,  of  the  same 
date  with  the  codicil,  in  order  to  supply  an  omission  which  she 
conceived  she  had  made  in  the  codicil. 

As  neither  the  bequest  of  £50  to  Mr.  Forrester  nor  the  be- 
quest of  the  bank  stock  to  Miss  Dundas  were  either  holograph  of 
the  testatrix,  or  attested  by  witnesses,  a  process  of  multiple- 
poinding  was  brought  in  name  of  the  trustees  by  the  residuary 
legatee. 

aroumbnt  Plbadbd  por  thb  Lboatees. — The  whole  property  of  the 

iroB  Lkoatebs.  , 

truster,  heritable  and  moveable,  was  completely  vested  in  the 
person  of  her  trustees,  by  a  deed  executed  in  the  most  formal 
and  regular  manner.  By  this  deed  the  trustees  are  bound  to 
obey  and  carry  into  effect  any  directions  which  the  truster 
should  give  them  in  writing,  in  the  same  manner  as  if  these  di- 
rections had  constituted  a  part  of  the  trust-deed.  If  the  truster 
had  put  the  trustees  in  possession  of  the  bank  stock  in  question 
during  her  Ufetime,  and  had  directed  them  to  transfer  it  to  the 
claimants,  they  must  have  obeyed  her  directions.  The  same 
consequence  must  follow,  although  the  trust-deed  was  only  to 
take  effect  after  her  death. 

The  clause  in  the  trust-deed  appears  to  have  been  framed  for 
the  express  purpose  of  preventing  any  such  question  as  the  pre- 
sent from  arising.  Such  a  clause  would  have  been  wholly  un- 
necessary if  it  could  only  apply  to  regular  and  formal  deeds. 
With  such  deeds  the  trustees  could  not  possibly  refuse  to  com- 
ply. The  clause  authorizes  them  to  follow  directions  given  by  a 
writing  under  the  truster's  hand.  As  therefore  the  codicil  in 
question  was  a  writing  under  the  testator's  hand,  the  trustees 
are  necessarily  bound  to  give  it  effect. 

The  maxim  of  law  with  regard  to  settlements  is — Voluntas 
TESTATORis  EST  supREMA  LEX.  No  doubt  cau  be  entertained  of 
the  intention  of  the  truster  in  the  present  case.  Her  intention 
is  clear,  from  the  directions  signed  by  herself.  It  would  be  alto- 
gether a  different  question,  whether  these  directions  were  suf- 
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ficient  to  vest  the  property.    The  property,  however,  had  been  ^^^^^^ 

previously  completely  vested  in  the  trustees  by  a  regular  deed^  Lo^w- 
and  they  were  bound  to  follow  any  directions  which  the  truster  1807. 
might  give  them  by  a  writing  under  her  hand. 

LoED  Hermand,  Ordinary,  "  Repelled  the  claims  of  Miss  S^'oViSrf'^'*" 
Dundas  and  Mr.  Robert  Forrester,  founded  on  the  unauthenti-  ^'^^i on^ 
cated  codicils.'^ 

On  advising  a  Representation  for  Miss  Dundas,  with  Answers,  Second  interio- 
his  Lordship  Found,  "  That  by  a  trust-deed  duly  executed,  with  Ordinary, 
all  the  solemnities  of  law,  the  late  Mrs.  Houston  vested  her  ^"^' ^®' ^^^' 
whole  property  in  trustees  for  certain  uses  therein  declared  : 
That  this  deed  reserved  the  power  of  alteration,  and  provided 
that  the  trustees  should  hold  any  additional  directions  she 
might  give  them  as  to  the  disposal  of  her  property  by  a  writing 
under  her  hand  as  a  part  of  the  trust-deed :  That  upon  1 3th  June 
1805,  Mrs.  Houston  so  far  altered  her  original  settlement,  as  to 
appoint  her  niece,  Miss  Agnes  Lowis,  her  sole  residuary  lega- 
tee ;  and  that  this  codicil  was  duly  executed ;  but  that  the 
separate  codicil,  upon  which  the  representor  founds,  is  not  holo- 
graph, and  is  destitute  of  date,  writer's  name,  and  subscription 
of  witnesses,  so  cannot  be  set  up  as  an  alteration  of  the  former 
regular  settlement.  Refuses  the  desire  of  the  representation, 
and  adheres  to  the  former  interlocutor/' 

On  a  Reclaiming  Petition  being  presented  by  Miss  Dundas,  J^J'^J^gQ^ 
the  Court  "  Adhered/*  Opiotons. 

On  the  Session  Papers  Lord  President  Campbell  has  writ-  sirHay  camp- 
ten— "  Codicil.    Interlocutor  right.    Paper  of  directions  may  be  ^Jl'^s      "^ 
sustained  as  Will,  but  then  it  must  be  formally  executed." 


IL— INGLIS  V,  HARPER. 


In  1826,  Mrs.  Margaret  Matheson  executed  in  favour  of  the  OcOS^ssi. 
defender,  who  otherwise  would  not  have  succeeded  to  any  part  Nabrawvi. 
of  her  property,  a  deed  of  settlement,  by  which  she  appointed 

2d 
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iNQUfl       tiie  defender  her  sole  executor,  subject  to  the  payment  of  her 

Hakpbb.     lawful  debts,  "  and  subject  also  to  the  payment  of  such  bequests 

1881.       as  I  may  instruct  him  to  pay,  in  a  letter  signed  by  me,  of  this 

date,  to  the  several  persons  therein  named/'     On  paying  these 

legacies,  the  whole  residue  was  declared  to  belong  exclusively  to 

the  defender. 

The  deed  of  settlement  was  duly  tested  ;  and  on  the  death  of 
the  testator,  which  happened  two  days  after  its  execution,  it 
was  found  in  her  repositories,  and  within  it  a  letter  of  the  same 
date  with  the  will,  bearing  to  be  signed  by  the  testator,  but  it 
was  neither  holograph  nor  tested.     The  letter  was  addressed  to 
the  defender,  but  the  address  was  not  in  the  handwriting  of  the 
testator.  It  was  as  follows  : — "  Dear  Cousin, — Referring  to  my 
testament  of  this  date,  whereby  you  are  named  and  appointed 
my  sole  and  only  executor,  under  burden  of  paying  my  just 
debts  and  the  following  legacies,  which  I  desire  and  require  you 
to  pay  within  three  months  after  my  death."     Then  followed 
seven  diflFerent  bequests,  all  numbered  successively,  and  inter 
alia,  "  First,  To  William  Inglis,  Esq.,Writer  to  the  Signet,  or  his 
heirs,  £1000."     The  letter  containing  the  bequests  was  written 
on  two  pages  of  the  same  leaf,  and  signed  on  the  last  page  only. 
It  was  written  by  the  same  party  who  wrote  the  settlement, 
and  was  alleged  to  have  been  signed  by  the  testator,  simul  et 
aemel  with  the  settlement,  and  in  presence  of  the  witnesses  who 
attested  the  subscription  of  the  testator  to  the  settlement. 

Founding  on  the  will  and  the  letter  as  that  therein  referred 
to,  the  pursuer  raised  an  action  against  the  defender  for  pay- 
ment of  his  legacy.  The  defender  refused  to  admit  that  the 
letter  founded  on  was  subscribed  by  the  testator;  and  he  pleaded, 
that  not  being  probative  under  the  Act  1681,  it  could  not  he 
received  as  evidence  of  the  will  of  the  deceased,  and  that  this 
defect  could  not  be  supplied  by  parole  evidence. 

AaoinmiTioE  Pleadbd  por  THE  LEGATEES. — The  tcstatrix,  by  her  settle* 
LuAm.  ment,  obliged  her  executor  to  pay  such  legacies  as  she  might 
instruct  him  to  pay,  in  a  letter  signed  of  the  same  date  with  the 
settlement.  A  letter  was  accordingly  signed  simul  et  semel 
with  the  settlement,  and  was  found  with  the  settlement  itself  on 
opening  the  repositories  of  the  testatrix.    The  executor,  there- 
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fore,  cannot  approbate  and  reprobate  the  deed  under  which  he  ^^^ 
acts  ;  and  he  is  as  much  bound  to  give  effect  to  and  implement  Habpbr. 
the  conditions  of  the  letter  as  he  is  bound  to  implement  the  set-  TsaiT 
tlement  itself.  The  defender  succeeded  to  the  deceased  only  by 
virtue  of  the  settlement.  A  stranger  taking  benefit  by  a  will, 
must  fulfil  the  testator's  intentions-  His  doing  so  is  a  condition 
of  the  grant  in  his  favour,  and  he  cannot  take  under  the  will 
except  in  virtue  of  fulfilling  that  condition.  A  testator  may  im- 
pose any  burden  he  chooses  on  a  stranger  executor.  He  may, 
therefore,  impose  upon  him  the  burden  of  paying  legacies  which 
he  may  bequeath  by  an  improbative  deed.  Granting,  therefore, 
that  the  will  here  implies  nothing  more  than  a  power  to  declare 
legacies  by  a  letter  signed  by  the  testator  of  the  same  date  with 
the  will,  that  power  has  been  executed  strictly  in  terms  of  the 
will.  By  using  the  term  "  letter,"  the  will  excludes  the  idea  of  a 
tested  deed  ;  and  by  using  the  term  "  signed"  merely,  it  shows 
that  even  a  holograph  letter  was  not  intended  as  the  only  mode 
by  which  the  legacies  should  be  declared.  The  defender,  there- 
fore, cannot  challenge  this  exercise  of  the  power,  without  appro- 
bating and  reprobating  the  will  of  the  deceased. 

The  will  and  the  letter,  however,  truly  import,  not  a  power 
to  declare  legacies  at  a  period  future  to  the  execution  of 
the  will,  but  an  instant  constitution  of  legacy.  The  legacy 
is  constituted  by  the  will,  which  is  a  regularly  tested  deed ;  and 
reference  is  made,  by  certain  clearly  distinctive  marks,  to  a  let- 
ter which,  from  the  terms  of  the  will,  must  necessarily  have 
been  already  prepared,  and  which  was  executed  unico  contextu 
with  it,  merely  as  specifying  the  measure  of  the  legacy.  But 
it  is  not  essential  that  the  complete  specification  of  the  legacy, 
either  as  to  the  person  or  the  sum,  should  appear  within  the 
tested  deed  itself,  if  there  be  any  certain  means  provided  in  it 
for  ascertaining  the  nature  of  the  legacy. 

The  will  of  a  testator  may  be  sufficiently  declared  in  a  proba- 
tive deed  by  a  reference  for  the  measure  of  it  to  a  separate 
writing,  which,  if  it  can  be  established  to  be  the  very  writing 
referred  to,  does  not  require  the  formalities  of  the  Act  1681  as 
a  solemnity.  It  comes,  therefore,  to  be  a  mere  question  of  iden- 
tification, which  may  be  established  prout  de  jure ;  and  if  the 
circumstances  already  made  out  in  this  case  do  not  prove  the 
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iHOLw      identity  of  the  letter  founded  on  with  that  referred  to  in  the 

Hakpbb.      will,  proof  of  the  circumstances  averred  in  the  condescendence 

"igaiT      ought  to  be  allowed, — parole  proof  to  supply  defects  in  a  will 

having  been  permitted,  in  much  less  favourable  circumstances, 

in  the  case  of  Pollock,  and  in  that  of  Norvel  v.  Ramsay. 

The  case  of  Dundas  v.  Lowis,  founded  on  by  the  defen- 
der, differs  from  the  present  in  two  important  particulars.  First, 
The  power  to  give  additional  instructions  there,  was  in  order  to 
provide  for  a  change  of  twill,  and  was  clearly  a  power  to  give 
new  instructions  at  a  future  period,  while  here  there  is  an  in- 
stant declaration  of  will,  and  the  letter  is  merely  referred  to 
as  containing  the  specification  of  that  will,  so  declared  in  the 
tested  deed  :  Second,  In  the  case  of  Lowis,  the  testator  merely 
reserved  power  to  give  additional  instructions  "  by  a  writing 
under  my  hand" — a  technical  phrase  held  to  imply  a  wi-iting 
probative  in  law,  there  being  no  indication  of  an  intention  to 
dispense 'with  the  statutory  solemnities ;  while  the  writing  here 
referred  to  is  described  as  a  "  letter"  which  is  never  tested,  and 
as  merely  "  signed" — thus  allowing  of  a  letter  not  holograph. 

Argumkrt  fob  Pleaded  for  the  Executor. — A  testator  cannot  reserve  a 
Executor.  power,  contrary  to  the  statutory  law,  of  leaving  legacies  by  an 
improbative  deed.  Indeed,  there  are  no  legal  means  of  iden- 
tifying a  writing  of  importance,  such  as  a  letter  bestowing  lega- 
cies of  the  amount  here  in  question,  except  by  observing  the 
solemnities  of  the  Act  1681.  Besides,  the  reservation  to  ap- 
point legacies  in  a  letter  "  signed"  by  the  testator  must  be  con- 
strued as  accordant  with  law,  and  as  meaning  a  letter  duly 
signed  ;  and  so  the  rule  of  approbate  and  reprobate  does  not 
apply,  as  the  testator  left  no  letter  signed  in  terms  of  law. 

Neither  do  the  terms  of  the  testament,  according  to  their 
trae  construction,  import  an  instant  declaration  of  will,  as  if  the 
mind  of  the  testator  had  been  then  fully  made  up.  It  merely 
provides  for  the  declaration  of  a  will  to  be  formed  at  a  future 
period,  though  within  the  same  day.  It  is  incompetent,  and 
would  be  attended  with  the  most  dangerous  consequences,  if 
writings  imposing  burdens  on  executors  were  allowed  to  be 
reared  up  by  parole,  or  by  any  proof  except  that  provided  by^ 
the  Statute  1681. 
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The  case  of  Dundas  v.  Lewis  clearly  rules  the  present.    In      ^®"" 
that  case,  as  in  the  present,  there  was  merely  a  power  to  declare     Habmb. 
a  future  will ;  and  on  the  same  principles  on  which  the  words        isai. 
"  a  writing  under  my  hand"  were  construed  to  mean  a  proba- 
tive writing  under  my  hand,  so  must  a  "  letter  signed  by  me''  be 
held  to  mean  a  letter  duly  signed  according  to  the  forms  of  law. 

Lord  Mbdwyn,  Ordinary,  found, — "  That  the  offer  of  proof  in<»rfo««tor  of 
contained  in  the  condescendence,  was  not  relevant  to  supply 
the  want  of  the  statutory  solemnity  of  writs,  and  assoilzied  the 
defender." 

In  the  Note  to  his  interlocutor,  the  Lord  Ordinary  observed,  qJJ^^'^ 
— "  The  Lord  Ordinary  cannot  adopt  the  interpretation  of  the 
pursuer,  that  the  latter  will  constitutes  the  defender  executor 
under  burden  of  paying  such  bequests  as  the  testatrix  shall 
direct  in  a  letter  not  written,  but  merely  signed  by  her,  and  so 
the  question  does  not  arise  whether  it  be  competent  to  provide 
that  legacies  may  be  constituted  in  an  informal  or  an  improba- 
tive  writing.  It  seems  quite  impossible  to  distinguish  this  case 
from  that  of  Dundas  v.  Lewis." 

The  pursuers  having  reclaimed,  the  Court  "  Adhered"  m'^''27"i828 

Lord  Glbnleb  observed, — "  I  have  no  great  doubt  of  ad-  Opwiohb. 
hering.  I  have  always  understood  that  testamentary  deeds, 
though  informal  writings,  if  duly  authenticated  in  essentials, 
may  be  sustained,  still  the  essentials  must  appear.  Had  the 
names  and  sums  in  this  letter  been  in  the  woman's  own  hand- 
writing, the  letter  might  have  had  effect.  A  reference  in  a  testa- 
ment to  a  writing  already  executed,  and  referred  to  in  the  tes- 
tament, is  certainly  a  case  different  from  this.  We  must  take 
the  words  of  the  testament,  which  are  legacies  which  she  *  may 
instruct'  the  executor  to  pay.  This  expression  *  may'  shows 
that  she  had  not  then  made  up  her  mind.  If  her  mind  was 
made  up,  why  were  the  legacies  not  inserted  in  the  will  ?  As 
to  its  being  a  letter  merely  signed,  the  words  do  not  bear  that 
it  should  be  holograph,  or  more  formally  docqueted  by  herself, 
as  referred  to  in  her  will.  It  is  signed,  too,  only  on  the  last 
page.  Perhaps  this  is  of  no  consequence,  if  a  proof  of  the  iden- 
tity were  allowed  ;  but  it  is  a  circumstance  that  the  principal 
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iNQua  legacies  are  on  the  first  page.  Such  a  proof,  if  allowed,  miglit 
HiRPBB*  give  room  for  fraud.  I  think  it  odd  that  the  date  of  the  letter 
liiT.  is  in  words,  and  not  in  figures.  This  shows  that  something 
more  than  an  ordinary  letter  was  intended.  Why,  then,  was  it 
not  tested  ?  It  would  require  a  good  deal  of  consideration  what 
else  would  be  sufficient.  The  case  of  Nerval  against  Ramsay 
rather  makes  against  the  pursuer ;  for  there  the  legacy  was 
complete,  and  the  proper  address  was  only  wanting.  The  ad- 
dress was  not  holograph,  but  it  was  allowed  to  be  proved.  But 
this  is  not  the  case  before  us.  I  cannot  distinguish  this  case 
from  that  of  Lewis,  and  I  am  therefore  for  adhering.'' 

Lord  Allow  ay  observed, — "  I  have  seldom  had  more  diffi- 
culty than  in  the  present  case.     If  I  could  agree  that  it  was 
ruled  by  the  case  of  Lewis,  I  would  follow  that  decision ;  but  I 
think  that  there  is  a  clear  distinction.     I  cannot  see  a  motive 
for  the  manner  in  which  this  will  has  been  executed, — ^it  being 
clear,  from  the  limiting  the  letter  to  that  particular  date,  that  the 
testatrix  had  then  made  up  her  mind.     But  be  that  as  it  may, 
we  must  consider  the  legal  effects  of  the  will.     The  testator's 
intention  is  always  the  question  in  matters  of  will.     If  we  can 
allow  that  the  letter  was  signed  by  her,  and  if  proof  of  the  aver- 
ments can  be  admitted,  there  cannot  be  a  doubt  of  the  will.  But 
the  question  is.  Whether  the  statements  are  relevant,  the  letter 
not  being  probative  1  We  must  consider  whether,  in  a  settlement 
to  a  stranger,  the  testator  may  not  insert  any  conditions  he  chooses. 
Can  he  not  state — My  condition  is  this  :  you  shall  be  bound  to 
pay  legacies  contained  in  a  letter  signed  by  me,  though  not 
1  robative.    Then  I  would  aak,  how  can  the  stranger  get  the  bet- 
ter of  the  condition  on  the  ground  that  it  is  not  probative  ?  If 
there  is  anything  in  the  principle  of  approbate  and  reprobate,  he 
must  comply  with  the  conditions,  if  he  takes  under  the  will. 

"  I  have  not  found  any  case  in  which  the  Court  decided  this, 
though  there  is  one  which  comes  very  near  it,  viz.,  the  case  of 
Melvin,  where  the  Lord  Ordinary  found  that  the  executor  was 
bound  to  pay  legacies  contained  in  any  writing  under  the  hand 
of  the  testator,  however  improbative ;  but  the  Court  altered  on 
another  point.  I  should  hesitate  to  find  that  such  a  will  could 
not  be  supported  against  a  stranger.  If  this  be  law,  the 
case  stands  on  very  strong  grounds.    This  is  called  a  letter  in 
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tlie  will,  and  could  it  be  imagined  that  it  was  intended  to  be      ^"^"^ 
holograph  1   In  the  case  of  Lewis  the  word  *  writing'  was  used,     Haeme. 
which  means  probative  writing  ;  but  '  letter'  does  not  mean       isai. 
a  probative  writing.     As  to  the  letter  being  signed  only  on  the 
last  page,  I  never  heard  of  a  letter  being  signed  in  a  different 
way  ;  and  therefore  I  lay  that  aside,  as  I  conceive  it  to  be  a 
letter  in  the  ordinary  use  of  the  language ;  and  I  must  enter- 
tain the  opinion,  that  the  stranger  must  obey  the  conditions  im- 
posed upon  him  in  the  will. 

"  We  have  gone  a  great  way  in  sustaining  defective  settle- 
ments, as  in  the  case  of  Panton,  in  which  we  carried  the  matter 
nearly  as  far  as  is  asked  here.  The  settlement  was  made  on 
the  15th  of  May  : — the  testatrix  died  on  the  I7th,  and  it  is 
alleged  that  the  letter  was  executed  at  the  same  time  ;  and  the 
letter  and  will  were  put  up  together,  and  the  letter  found  within 
the  will  after  the  testatrix's  decease.  The  whole  question  turns 
on  the  point  of  law,  whether  the  pursuer  is  entitled  to  stipulate 
on  the  stranger  executor  that  he  may  appoint  legacies  by  letter, 
though  not  probative  ?  When  she  inserted  this  clause,  she  could  . 
not  mean  a  holograph  letter,  by  which  it  was  always  in  her 
power  at  common  law  to  leave  without  any  reservation,  but  to 
reserve  power  to  bequeath  by  letter  not  holograph." 

Lord  Justice-Clerk  Boyle  observed, — "  The  question  is  this 
— Whether,  looking  to  the  will,  and  the  power  reserved  to  do 
what  I  must  hold  was  not  done  when  the  testament  was  exe- 
cuted, it  can  be  done  by  an  improbative  letter  ?  The  will  bears 
that  the  executor  is  to  be  burdened  with  the  payment  of  '  such 
bequests  as  I  may  instruct  him  to  pay  in  a  letter  signed  by  me 
of  this  date.'  Giving  the  plain  meaning  to  this,  I  think  that 
the  testatrix  must  have  looked  forward  to  instructions  to  be 
granted,  which  were  not  then  granted.  I  cannot  put  on  it  the 
construction  that  it  was  already  done.  No  doubt,  the  letter  is 
limited  to  be  of  that  particular  date ;  but  it  also  refers  to  the 
testament  as  executed,  and  thus  bears  to  be  posterior  in  execu- 
tion ;  and  we  cannot  listen  to  the  argument  that  it  was  already 
existing,  or  executed  unico  contextu ;  for  the  will  is  prospective, 
and  the  letter  refers  to  the  will  as  executed. 

"  Then,  in  this  view,  I  do  not  think  that  the  question  is  of 
such  dij£culty.    Is  that  letter  such  a  document  as  can  be  sus- 
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inGLis  tained,  either  as  it  stands,  or  coupled  with  the  oflfer  of  proof  ? 
Habpxb.  I  cannot  arrive  at  the  certainty  that  this  will  contemplated  an 
1831.  unauthenticated  letter.  It  does  not  exclude  a  holograph  letter 
like  that  contemplated.  We  see  this  woman  did  write  letters 
with  her  own  hand  ;  but  still,  if  able  only  to  subscribe,  we  can- 
not hold  that  the  letter  intended  may  not  have  been  a  letter  to 
be  tested.  Then  the  writer  of  the  letter  is  the  principal  lega- 
tee ;  and  when  that  is  the  case,  I  do  not  think  that  the  Court 
is  called  upon  in  any  way  to  relax  the  rules  of  strict  law.  The 
date  and  year  in  the  letter  are  at  full  length  in  writing.  Then 
what  was  to  prevent  this  letter  being  completed  in  the  same 
manner  with  the  deed  itself  1  It  is  clear  that  there  is  nothing 
in  the  will  exclusive  of  the  letter  contemplated  being  either  ho- 
lograph or  tested  ;  and  if  we  resort  to  conjecture,  I  think  that 
a  '  letter  signed  by  me'  means  as  much  a  formal  letter  as  a  deed 
signed  by  me  means  a  formal  deed. 

"  Then  the  question  comes  to  be,  that  when  the  letter  is 
written  on  two  pages,  and  all  the  principal  legacies  on  the  first 
page,  where  there  is  no  subscription,  are  we  to  admit  the  proof 
offered  to  supply  what  is  wanting  1  I  enter  into  the  view  of 
Lord  Glenlee,  that  there  are  principles  which  would  go  to  dis- 
regard mere  informalities,  if  there  were  proper  evidence  of  the 
will :  but  in  no  case,  where  there  was  neither  a  holograph  nor 
probative  deed,  has  effect  been  given  to  it.  We  are  bound  to 
require  the  law  to  be  satisfied  by  proof  of  the  will. 

**  Nor  can  I  lay  out  of  view  the  judgment  in  the  case  of 
Lewis  V.  Dundas  ;  and  I  cannot  see  any  distinction  as  to  the 
relevancy  of  the  averments  regarding  the  documents  put  up 
with  the  will.  The  case  of  Dundas  was  much  stronger,  as  the 
codicil  was  on  the  face  of  the  deed  itself,  and  so  there  could  be 
no  doubt  of  its  identity.  The  reservation  there  was  to  leave 
additional  instructions  by  ^  a  writing  under  my  hand  ;'  and  I 
do  not  think  there  is  any  essential  difference  between  that  and 
a  *  letter  signed  by  me.'  The  true  meaning  is  a  writing  ac- 
cording to  what  the  law  requires,  and  I  think  the  letter  is  in 
the  same  situation.  The  writer  of  the  will  and  codicil  was  the 
same  in  the  case  of  Lewis ;  but,  because  there  were  no  wit- 
nesses, it  was  decided  that  no  effect  could  be  given  to  it 
^'  I  c^n  arrive  at  no  other  conclusion,  than  that  the  principle 
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of  the  case  of  Lowis  must  rule  this,  and  that  the  parties  found-       iwai-w 
ing  on  this  letter  are  in  the  same  situation  with  Miss  Houston     hakpbe. 
Dundas  claiming  on  the  improbative  codicil  there.    I  cannot  com-      "mT 
prehend  why,  if  this  woman's  mind  were  made  up,  it  was  not  in- 
serted in  the  will.     We  must  apply  the  established  rule  of  law, 
that  the  exercise  of  reserved  powers  must  be  done  according  to 
law.     The  danger  would  be  extreme,  if  we  were  to  allow  the 
proof  that  has  been  asked.     In  Ramsay's  case,  the  only  thing 
wanted  was  the  address.     Suppose  there  were  two  letters,  con- 
trary to  each  other,  of  the  same  date  ;  are  we  prepared  to  say 
that  we  would  allow  a  proof  and  a  common  issue  1    The  danger 
would  be  fearful,  and  we  cannot  listen  to  it;  and  the  being  a 
stranger  executor  does  not,  in  my  opinion,  alter  the  matter." 

The  defender  having  Appealed,  "  It  was  Ordered  and  Ad-  Judgmbnt. 
judged,  that  the  interlocutors  complained  of  be  reversed.  And  oct.  18,  ibr.i. ' 
it  was  farther  Ordered,  that  the  case  be  remitted  back  to  the 
Lords  of  Session  of  the  Second  Division  in  Scotland,  with  direc- 
tions to  submit  to  a  jury,  to  consider  whether  the  letter  bearing 
date,  Edinburgh,  15th  May  1826,  and  purporting  to  be  a  letter 
from  Margaret  Matheson  to  James  Harper,  Esq.,  and  by  which 
the  said  James  Harper  ia  directed  to  pay  to  William  Inglis, 
W.S.,  or  his  heirs,  £1000  sterling,  was  signed  by  Margaret 
Matheson  on  that  day,  and  is  the  letter  referred  to  by  the  will 
of  Margaret  Matheson." 

At  the  First  advising  of  the  case  in  the  House  of  Lords,  n^^^'of^^. 
LoBD  Wyndford  observed, — "  When  your  Lordships  perceive 
that  the  judges  in  the  Court  below,  whose  minds  are  constantly 
engaged  in  the  consideration  of  Scotch  law,  differed  in  opinion 
upon  this  case,  you  will  not  expect  that  I  should  be  immediately 
prepared  to  deliver  an  instant  opinion  upon  that  on  which  they 
have  doubted.  This  is  a  case  certainly  also,  in  itself  and  in  its 
consequences,  of  importance.  The  point  will  ultimately  come, 
in  the  first  instance,  to  this — whether  or  not,  though  an  instru- 
ment cannot  stand  as  a  probative  will,  as  a  will  per  se,  it  can 
receive  that  kind  of  support  from  another  instrument  which  is 
duly  executed,  to  give  it  the  effect  contended  on  the  part  of  the 
appellants.  As  the  decision  on  this  question  may  tend  to  the 
estabUshment  of  principles  of  great  importance  in  other  cases. 
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Inolis       an  J  it  ig  gt  j^igQ  (.Q  JqqJj^  ijj^Q  those  decisions  to  which  we  have 
Hawto.     been  referred  in  the  Scotch  law,  I  shall  move  your  Lordships 
1881.       that  the  further  consideration  of  this  case  be  adjourned." 

Lord  Eldon  observed, — "  My  Lords,  the  nature  and  im- 
portance of  the  case,  as  well  as  the  fact  of  the  difference  of 
opinion  among  the  judges  in  the  Court  below,  makes  it,  in  my 
judgment,  extremely  fit  that  we  should  concur  in  the  motion 
which  has  been  submitted  to  your  Lordships,  that  this  judg- 
ment should  be  postponed.  One  or  two  circumstances  I  will 
just  mention,  for  the  purpose  of  throwing  them  out  of  the  case. 
In  the  first  place,  some  suspicion  of  fraud  has  been  stated  at 
the  bar,  with  respect  to  the  conduct  of  one  of  those  persons,  who 
is  mentioned  in  the  second  paper  as  a  legatee.  I  throw  that 
entirely  out  of  the  question  ;  because,  unless  I  mistake  the 
nature  of  the  proceedings,  no  such  question  can  be  said  fairly 
to  be  before  us  ;  it  is  not  properly  brought  before  us. 

"  With  respect  to  another  question,  my  Lords, — I  mean,  what 
is  the  effect  of  this  paper  with  respect  to  the  executor  taking 
the  whole  of  those  sums  which  are  called  legacies  and  bequests? 
It  does  not  appear  to  me  that  we  can  now  decide  what  the 
effect  is  of  making  a  person  sole  executor  and  intromitter,  where 
there  is  afterwards  an  express  bequest  to  that  sole  executor  and 
intromitter  of  so  much  of  the  property  as  he  is  required  to  pay 
in  discharge  of  other  sums  intended  to  be  given.  That,  I  think, 
is  not  a  question  now  before  us,  according  to  the  form  in  which 
this  case  is  presented  to  us.  All  that  I  wish  to  state  upon  those 
two  questions  is,  that  I  can  at  present  give  no  opinion  upon 
either  of  them.  But  the  question,  whether  this  paper,  by  reason 
of  the  reference  to  it,  is  a  paper  which  can  or  cannot  be  claimed 
upon  by  these  legatees,  is  a  point  on  which  I  shall  be  able  fully 
to  deliver  my  opinion  when  this  case  is  resumed.'* 
Opihioiib.         At  the  Second  advising  of  the  case.  Lord  Wyndpord  ob- 

HouaeofLords.  i«mi.  ^     o  -rii-»  i 

served, — "  This  case  comes  before  your  Lordships  by  appeal 
from  a  decision  of  the  Court  of  Session  in  Scotland  A  noble 
and  learned  friend  of  mine,  who  for  many  years  assisted  in  the 
decision  of  Scots  .appeals,  was  present  when  the  case  was 
argued,  and  concurs  with  me  in  the  judgment  I  shall  recom- 
mend your  Lordships  to  pronounce.  The  questions  for  your 
Lordships  to  decide  will  be,  Whether,  although  a  paper  be  not 
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by  the  law  of  Scotland  per  se  probative,  if  it  be  referred  to  by       Ikglis 
a  will  regularly  proved,  and  that  will  declares  that  the  person      habtke. 
to  whom  the  will,  in  the  first  place,  entrusts  her  property,  shall       IgaiT 
dispose  of  it  in  the  manner  directed  by  that  paper,  such  paper 
is  not  to  be  received  to  ascertain  the  trusts  on  which  the  estate 
is  given  ?  and,  Whether  the  person  who  takes  under  the  will  is 
not  bound  to  execute  the  trusts  so  ascertained  ? 

"  Your  Lordships' will  perceive,  that  if  such  a  paper  cannot, 
under  these  circumstances,  be  received  in  evidence,  and  have 
the  effect  of  directing  the  distribution  of  a  deceased's  estate, 
the  intention  of  such  deceased  must  be  defeated  ;  and  a  person 
who  is  only  a  trustee  for  others  may  take  the  whole  beneficial 
interest  to  himself,  to  the  prejudice  of  those  for  whom  the 
deceased  intended  it.  Your  Lordships  will  find  that  such  will 
be  the  case  in  the  present  instance,  with  regard  to  a  very  con- 
siderable part  of  the  property  of  the  testatrix.  This  may  be 
hard  :  it  may  be  unjust ;  but  if  it  be  according  to  the  law  of 
Scotland,  I  would  not  advise  your  Lordships,  sitting  judicially 
for  the  purpose  of  doing  what  you  may  consider  justice,  to  de- 
cide against  the  law.  But  I  have  great  satisfaction  in  saying, 
that,  although  the  Court  below  determined  that  such  was  the 
law  of  Scotland,  that  Court  was  not  unanimous.  ^  One  very 
learned  Judge,  Lord  Alloway,  differed  with  his  brethren  ;  and 
so  far  from  this  decision  under  appeal  being  in  accordance  with 
any  settled  rule  of  law,  the  balance  of  authority  is  against  it. 

"  A  Mrs.  Matheson  by  her  will,  regularly  attested  according 
to  the  law  of  Scotland,  gave  all  her  property  to  the  respondent, 
to  which  bequest  those  words  were  added  : — '  Subject  always 
to  the  payment  of  such  bequests  as  I  may  instruct  him  to  pay, 
in  a  letter  signed  by  me,  of  this  date,  (that  is,  the  date  of  her 
will,)  to  the  several  persons  therein  named,  which  bequests  or 
legacies  I  expressly  will  and  declare  are  a  real  and  effectual 
burden  upon  my  executry  funds :  second,  I  declare  that  after 
these  several  persons  therein  named,  have  been  paid  and  dis- 
charged their  several  legacies,  the  whole  residue  shall  belong 
exclusively  to  the  said  James  Harper.'  Your  Lordships  per- 
ceive that  the  respondent's  share  of  her  property  is  not  to 
become  vested  until  after  the  payment  of  those  legacies.  You 
can  find  nothing  in  the  will  to  show  what  is  the  amount  of  the 
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iNOLis  legacies  given  by  it,  or  who  were  the  objects  of  the  testatrix's 
Habpkr.  bounty.  To  ascertain  those  things  you  are  referred  to  her 
"7^7?  letter,  and  without  looking  at  that  letter  this  will  cannot  be 
carried  into  execution.  If  I  had  found  that  I  could  not  look  at 
the  letter,  I  should  have  been  disposed  to  hold  the  will  inopera- 
tive ;  I  should  rather  have  thought  that  the  property  should 
have  been  divided  amongst  the  testatrix's  kindred,  than  that  it 
should  be  kept  by  a  person  who  might  not  be  beneficially  en- 
titled to  one  shilling  of  it,  for  the  testatrix  might  have  intended 
that  all  of  it  should  be  paid  over  by  the  respondent  to  other 
persons. 

"  The  appellant  offered  to  prove  that  a  letter  of  the  date  of 
the  will  was  signed  by  the  testatrix  at  the  time  that  the  will 
was  executed,  was  then  wrapped  up  in  the  will,  was  kept  by 
the  testatrix  until  her  death,  and  was,  at  her  death,  found 
wrapped  up  in  the  will.  This  letter  refers  to  the  will,  and 
directs  the  respondent  to  pay  several  legacies  to  different  per- 
sons; and  amongst  those  legacies,  one  of  £1000  to  the  ap- 
pellant. The  Court  of  Session  say,  by  their  judgment,  that  this 
paper  not  being  executed  as  a  will,  they  cannot  look  at  it ;  they 
reject  the  proof  offered,  and  allow  the  respondent  to  keep  the 
property  bequeathed  without  performing  any  of  the  conditions 
upon  which  it  was  given  to  him. 

"  If  a  paper,  which  is  not  j9^r  5^  probative,  be  referred  to,  and 
effect  given  it  by  one  that  is  so,  why  should  it  not  be  received 
and  acted  upon  ?  The  danger  of  acting  on  an  improbative 
paper  is  removed  by  its  genuineness  being  acknowledged  by  a 
probative  one.  The  law  which  requires  the  attestation  of  wills 
is  satisfied.  The  intention  of  a  testator,  which  must,  if  that 
course  be  not  taken,  be  defeated,  is  effectuated,  and  great  in- 
justice prevented. 

"  The  case  relied  on  in  the  Court  below  is  that  of  Dundas  t'. 
Lewis.  Lord  AUoway  distinguished  that  case  from  the  present 
His  Lordship  says,  in  Dundas  v.  Lewis,  the  trustees  were  to  fol- 
low the  directions  given  them  by  a  *  writing,'  and  that  writing, 
by  the  law  of  Scotland,  meant  a  formal  and  probative  writing. 
In  this  case  the  trustee  is  to  follow  the  directions  given  by  a 
'  letter  ;'  and  that  not  one  letter  in  a  thousand  is  probative.  I 
must  observe  to  your  Lordships  that,  in  Dundas  v.  Lowis,  the 
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paper  proving  the  legacy  disputed  was  not  written  until  some      i»ou9 
time  after  the  making  of  the  will ;  and  that  in  the  intermediate     Haepbb. 
time  the  testatrix  had  given  two  legacies  by  a  paper  regularly       issi. 
attested.   This  confirms  Lord  AUoway's  observations,  and  shows 
that  by  paper  was  meant  a  probative  paper.     The  testatrix  in 
the  present  case  left  no  testamentary  paper  behind  her  but  her 
will  and  the  unattested  letter. 

"  But  the  case  of  Dundas  v.  Lewis  is  met  by  that  of  Melvin 
V.  Nicol.  A  settlement  was  made  in  favour  of  a  daughter,  on 
the  condition  of  paying  such  legacies  as  the  settler  had  be- 
queathed, or  might  thereafter  bequeath,  by  any  writing  under 
his  hand,  however  informal.  The  Court  decreed  the  payment 
of  a  legacy  contained  in  a  holograph  letter  of  the  testator.  The 
principle  established  by  that  decision  is,  that  a  regular  instru- 
ment gives  eflfect  to  one  that  is  irregular ;  so,  in  the  present 
case,  the  probative  will  gives  effect  to  *the  improbative  letter. 
I  cannot,  on  principle,  distinguish  this  case  from  that  now  under 
your  Lordships^  consideration. 

"  I  therefore  humbly  submit  to  your  Lordships,  that  the  Court 
below  should  have  received  the  evidence  offered.  How  far  that 
evidence  will  satisfy  a  jury  that  this  is  the  paper  referred  to  by 
the  will  is  another  question.  With  respect  to  one  of  the  legacies, 
there  are  circumstances  that  a  jury  will  look  at  with  great 
jealousy  :  I  allude  to  that  which  is  given  to  the  person  who 
wrote  the  letter.  In  England,  a  jury  would  require  cogent  evi- 
dence before  they  would  affirm  a  legacy  given  to  the  framer  of 
a  will.  But  this  is  not  the  case  now  before  your  Lordships. 
I  advise  your  Lordships  to  reverse  the  interlocutors  complained 
of,  and  remit  this  case  with  directions  to  submit  it  to  a  jury." 


1.  In  the  case  of  Dempster  t.  binding  on  his  trustees,  although 
WiLusoN,  November  15,  1799,  it  might  be  deficient  in  any  of  the 
the  truster  reserved  power  to  alter  other  forms  prescribed  by  law.  A 
and  declare  farther  purposes,  by  draft  of  another  deed  was  after- 
any  other  deed  or  writing  under  wards  prepared,  making  some  al- 
ius hand,  which  deed  or  writing,  terations  on  the  prior  deed.  On 
if  holograph,  was  declared  to  be  the  last  sheet  of  the  draft  an  im- 
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probative  docquet  was  sabscribed 
by  the  truster,  bearing  that  he  had 
heard  the  deed  read  over  and  ap- 
proved of  it.  The  deed  was  then 
extended,  and  on  being  brought 
to  the  truster  for  subscription,  he 
signed  the  first  page,  but  in  sub- 
scribing the  second  he  became  so 
much  indisposed  as  to  become  in- 
capable of  proceeding,  and  he  did 
not  afterwards  recover.  In  an  ac- 
tion at  the  instance  of  the  legatees, 
favoured  by  the  second  deed,  the 
Court  found  that  the  second  deed 
was  ineffectual. 

2.  On  the  Session  Papers  in 
thecase,LoRD  President  Camp- 
bell has  written, — "Writ.  Infor- 
mal Declaration  of  Will.  Although 
the  succession  in  general  consisted 
partly  of  heritage,  partly  of  move- 
able estate,  the  deed  in  question 
was  entirely  of  the  nature  of  a  tes- 
tament, the  estate  itself  having 
already  been  conveyed  by  a  proper 
and  formal  deed  in  liege  pousiie 
with  reserved  power.  This  could 
have  been  done  by  any  kind  of 
probative  writing,  e.g.j  by  a  mis- 
sive letter  holograph.  Testamen- 
tary deeds  or  latter  wills  favoured 
by  the  law.  The  difficulty  here 
is,  that  there  is  nothing  at  all  pro- 
bative, yet  the  evidence  of  will  is 
very  strong.  The  very  purpose 
of  making  him  sign  the  docquet 
to  the  scroll  must  have  been  to 
authenticate  it  as  a  proof  of  his 
intention." — MS.  Notes.  Sirllay 
CamphelVs  Session  Papers. 

3.  In  the  case  of  Ranken  9. 
Reid,  February  7, 1849,  the  trus- 
ter directed  his  trustees  to  apply  the 
residue  of  his  estate  to  such  uses 
as  he  should  appoint  by  any  deed. 


letter,  or  memorandum  of  instruc- 
tions, to  be  executed  by  him  at  any 
time  of  his  life,  and  even  on  death- 
bed. After  the  execution  of  the 
settlement,  the  truster  executed 
various  codicils,  or  other  papers 
of  a  testamentary  nature.  Among 
these  was  a  codicil  which  was  sub- 
scribed by  the  truster,  but  was  not 
holograph  or  tested.  In  an  action 
raised  by  the  trustees,  the  Lord 
Ordinary  found  that  the  codicil 
being  neither  holograph  nor  sub- 
scribed before  witnesses,  cannot  be 
sustained  to  any  effect  in  the  pre* 
sent  competition,  and  on  a  reclaim- 
ing petition  the  Court  adhered. 

4.  Lord  Justic£>-Cl£rkHope 
observed, — "  I  should  be  sorry  to 
have  it  supposed  that  I  had  any 
doubt  in  this  case.  It  falls  under 
the  ordinary  rule  as  to  the  authen- 
tication of  signatures  under  the 
Act  1681.  It  must  either  be 
brought  under  the  exception  of  a 
holograph  writ,  or  be  tested.  No 
doubt  questions  will  sometimes  oc- 
cur, not  as  to  the  authentication 
of  the  signature,  but  as  to  the 
identity  of  the  paper  as  referred  to 
in  the  will.  The  matter  in  dispute 
in  the  case  of  Harper,  was  the 
identity  of  the  writing  as  that  re- 
ferred to  in  the  will.  It  may  often 
occur  in  contracts  that  a  specifica- 
tion, neither  holograph  nor  tested, 
is  recognised  in  the  contract  as  a 
part  of  it.  But  there  is  no  recog- 
nition of  this  codicil  in  this  settle- 
ment. Here,  apart  ftt)m  the  sap- 
port  which  is  said  to  be  got  from 
the  will,  it  is  not  said  that  this 
writing  ought  not  to  be  holograph 
or  tested. 

5.  ^<  And  how  is  the  signature  to 
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be  established  to  be  that  of  the  tes- 
tator ?  If  you  look  at  the  paper, 
how  is  it  to  be  proved  to  be  his 
deed  ?     It  is  easy  to  say  that  that 
may  be  established  by  evidence, 
but  we  must  recollect  the  principle 
laid  down  in  the  case  of  Eeddie, 
where  it  was  plain  on  the  face  of 
the  writing  that  a  name  should 
have  been  John  or  James,  and  it 
had  been  so  altered  by  the  testa- 
tor, bat  the  alteration  had  not  been 
acknowledged  in  the  testing  clause. 
Lord  MoncreiflF  thought  that  to  be 
so  special  a  case,  that  a  proof  might 
be  allowed ;    but   the  House  of 
Lords  thought  it  important  that 
there  should  be  one  fixed  'and  im- 
perative rule.     The  principle   of 
this  case  goes  far  to  show  that  you 
cannot  take  any  thing  as  the  writ 
of  the  party  but  what  is  holograph 
or  tested.     Are  we  now  to  super- 
sede the  acknowledged  law  of  Scot- 
land, and  send  to  a  jury  the  ques- 
tion of,  whether  this  is  the  signa- 
ture of  this  party  ?     If  there  had 
been  a  writ  referred  to  in  the  body 
of  the  will,  then  there  would  have 
been  a  question  not  so  much  of 
subscription  as  of  identity.    But 
how  can  we  give  effect  to  this  as 
the  writ  of  Bankine  ?     It  may  be 
a  different  case,  where  a  settlement 
says,   that  any  writing,  however 
informal,  is  to  be  taken  as  the  ex- 
pression of  the  testator's  will ;  but 
that  case  is  not  now  before  us.     I 
am  of  opinion  that  this  is  a  writ- 
ing which  we  cannot  hold  to  have 
been  executed  by  the  testator." 

6.  Lord  Moncbeiff  observed, 
— **  This  is  a  writing  which  re- 
quires to  be  duly  authenticated, 
and  it  is  neither  holograph  nor 


tested.  The  case  of  Dundas  is  di- 
rectly in  point.  It  will  not  do  to 
say  that  this  is  not  an  alteration 
of  the  prior  settlement ;  it  is  clearly 
an  alteration." 

7.  A  truster  sometimes  reserves 
a  power  to  alter  his  settlement,  or 
to  give  farther  instructions  to  his 
trustees  by  any  writing,  however 
informal.    It  may  be  doubted  whe- 
ther, notwithstanding  such  a  re- 
servation, an  improbative  writing 
would  be  sustained  by  the  Court. 
The  policy  of  the  law  is  to  refuse 
effect  to  all  writings  which  are  not 
evidence  of  the  deliberate  act  of 
the  grantor.     If  a  writing  is  not 
probative,   the  Court  are  not  at 
liberty  to  read  it,  and  consequently 
their  power  cannot  be  exerted  to 
enforce  it.    In  the  case  where  the 
improbative  writing  is  to  the  pre- 
judice of  the  legal  heir  of  the  trus- 
ter, little  difficulty,  it  is  thought, 
would  be  felt  in  refusing  to  give 
effect  to  such  writing.     The  diffi- 
culty  chiefly   arises   in   the  case 
where   the   party  favoured   by  a 
prior  probative  deed  is  a  stranger, 
and  where  it  may  be  thought  that 
taking  under  a  deed  in  which  a 
power  is  reserved  to  give  farther 
directions  by  an  informal  writing, 
he  is  bound  to  give  effect  to  the 
condition  of  the  grant  in  his  fa- 
vour.    But  even  in  this  case  tlie 
safe  course  would  appear  to  be  to 
refuse  effect  to   the   improbative 
writing.      Being  improbative,  it 
affords  no  evidence  in  law  of  the 
wishes  and  intentions  of  the  testa- 
tor.    The  maxim  of  law  seems  to 
apply  to  such  a  case,  Pactis  pri- 
tatorum  non  derogatur  juri  pub- 
lico.  A  reserved  power  ought  to  be 
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exercised  haMli  modo  et  tempore  by  any  writing  under  his  hand, 

legitimo,  and  the  aid  and  authority  however  informal.     The  question, 

of  a  court  of  law  ought  not  to  be  however,  did  not  arise  whether  an 

interponed  to  enforce  writings,  the  improbative   writing  would   have 

granters  of  which  refuse  or  neglect  been    sustained,  as    the    writing 

to  observe  the  solemnities  required  founded  upon  by  the  legatee  was 

by  the  law.  a  holograph  letter  by  the  testator, 

8.  In  the  case  of  Melvin  «.  addressed  to  his  wife,  empowering 

NicOL,  May  20, 1824,  a  father  exe-  her  to  uplift  £100,  and  stating, 

cuted  a  deed  ofsettlement  in  favour  that  he  left  £50t  of  it  to  the  pur- 

of  his  daughter,  under  burden  of  suer.      The   Court  sustained  the 

such  legacies  as  he  might   leave  claim. 


A  Conveyance  of  Land  to  Trustees  subject  to  uses  to  be  afterwards  de- 
clared, is  not  sufficient  to  displace  the  Heir  of  Investiture,  although 
the  Trust-deed  is  executed  in  liege  poustie,  and  a  subsequent  decla- 
ration of  uses  will  not  operate  to  the  prejudice  of  the  Heir  of  Inves- 
titure, if  it  is  executed  on  deathbed, 

I.— KERS  V.  WAUCHOPE. 

Feb.  21, 1812.  I^  1790,  John  Duko  of  Roxburgh  executed  a  general  settle- 
Nabrativb  ™®^*'>  ^y  which  he  conveyed  to  his  sisters,  Lady  Essex  and  Ladjr 
Mary  Ker,  all  the  heritable  and  moveable  estate  then  belonging, 
or  which  should  happen  to  belong  to  him  at  his  death.  In  this 
deed  he  reserved  to  himself  power  at  any  time  of  his  life,  and 
even  on  deathbed,  to  revoke  or  alter  the  deed  in  whole  or  in 
part,  and  to  sell,  burden,  or  otherwise  dispose  of  the  whole 
estate,  heritable  and  moveable,  thereby  disponed,  or  any  part 
thereof. 

In  1803,  his  Grace  executed  another  deed,  by  which  he  con- 
veyed to  the  defender  his  whole  unentailed  heritable  property, 
and  also  his  whole  personal  or  moveable  estate  in  trusty  for  the 
uses,  ends,  and  purposes  therein  specified.  The  disposal  of  the 
residue  was  directed  in  the  following  terms  : — "  And  lastly, 
the  whole  residue,  remainder,  and  surplus  of  my  said  estate  and 
eflfects,  shall  be  conveyed  and  made  over,  or  applied  or  employed 
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by  mj  said  trustees  or  trustee  acting  for  the  time  to  and  in       ^™* 
favour  of  such  person  or  peraons,  or  for  such  uses  or  purposes    Wauohopb. 
as  I  have  directed  or  shall  direct  by  any  deed,  missive,  memo-       liiiT 
ramduin,  or  other  writing  executed  or  to  be  executed  by  me 
for  that  effect  at  any  time  of  my  life,  and  even  upon  deathbed, 
with  the  formality  of  which  deeds  or  writings  I  hereby  dis* 
pense/' 

Of  the  same  date  with  that  of  the  trust-deed,  the  Duke  wrote 
and  signed  a  memorandum  relative  to  the  trust-deed,  stating, 
that  in  case  he  should  be  prevented  by  sudden  death  from  exe- 
cuting a  deed  of  directions  to  his  trustees,  ho  wished  them  to 
understand  that  it  was  his  wish  and  intention  that  the  disposi-* 
tion  and  settlement  which  he  had  formerly  made  in  favour  of 
his  sisters,  should  stand  good  so  far  as  regarded  them. 

In  March  1804,  the  Duke  executed  a  deed  of  directions  to  his 
trustees,  by  which  they  were  appointed  to  sell  his  whole  real 
estate  in  Scotland,  and  from  the  produce  thereof  and  of  his  per- 
sonal estate,  to  make  payment  of  certain  legacies  and  annuities. 
After  payment  of  the  annuities  and  legacies,  the  trustees  were 
directed  to  invest  the  whole  residue  of  the  trust-estate  in  the 
public  funds,  or  upon  real  estate  in  Scotland,  and  to  pay  over 
the  dividends  or  interest  thereof  to  his  sisters,  Lady  Essex  and 
Lady  Mary  Ker,  and  the  survivor,  and  upon  the  death  of  the 
survivor,  to  pay  over  the  residue  to  certain  persons  therein 
named.  This  deed  of  instructions  was  executed  between  twelve 
oclodk  of  Sunday  night  the  18th,  and  one  o'clock  of  Monday 
morning,  the  19th  of  March,  and  his  Grace  expired  between  ten 
and  eleven  o'clock  forenoon  of  the  same  day. 

An  action  was  then  brought  by  Lady  Essex  and  Lady  Mary 
Ker,  the  sisters  and  heirs-at-law  of  his  Grace,  seeking  to  have 
it  found  that  the  deed  of  instructions  ought  to  be  reduced  on 
the  head  of  deathbed,  in  so  far  at  least  as  it  related  to  heritage, 
being  a  deed  to  their  prejudice,  who  were  the  tatural  heirs,  and 
entitled  to  take  up  the  estate,  had  their  right  to  the  succession 
not  been  cut  off  by  that  deed. 

Plbadsd  for  the  Heirs  of  Investiture, — The  trust-deed  in  abgument  for 
the  present  case  may  be  considered  in  three  views.  FirsU  It  was  vestitube.' 
a  trust  for  the  Duke's  creditors,  and  for  those  to  whom  he  had 
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^**  made  gifts  by  liege  pouatie  deeds,  and  so  far  it  must  stand  good. 
Wauohopb.  Second,  It  was  a  trust  for  raising  money  to  pay  any  legacies 
1812.  which  the  Duke  might  leave  by  any  subsequent  deed  or  will  A 
person,  however,  on  deathbed  can  no  more  affect  the  heir,  or 
encroach  on  his  heritable  estate  by  giving  legacies,  than  he  can 
give  away  the  estate  itself.  A  vesting  of  the  estate  in  trust  to 
satisfy  legacies,  when  the  reversion  remains  to  the  heir,  is  a  mere 
device  to  elude  the  law  of  deathbed.  Third,  It  was  a  trust  as 
to  the  residue  for  such  persons  as  the  Duke  might  afterwards 
appoint.  This  was  no  other  than  a  trust  for  the  granter  him- 
self, and  his  heirs-at-law,  if  he  did  not  make  a  different  appoint- 
ment in  liege  poustie.  To  carry  the  matter  farther  would  at 
once  annihilate  the  law  of  deathbed. 

The  defenders  insist  that  there  exists  a  device  for  eluding  the 
law  of  deathbed,  which  had  escaped  the  sagacity  of  the  lawyers 
of  former  times,  and  which  it  is  impossible  for  the  heir,  in  any 
manner  of  way,  to  get  the  better  of.  This  is  the  device  of  a 
person  in  liege  potistie,  executing  a  disposition  of  his  whole  estate 
to  certain  persons,  for  behoof  of  himself  and  of  his  heirs,  and 
for  such  uses  and  purposes  as  he  should,  by  a  deed  etiam  in  lecto, 
think  proper  to  appoint.  This  is  the  device  which  has  been 
used  in  the  present  case.  It  is  necessary,  therefore,  to  consider 
the  nature  and  effect  of  a  deed  of  this  kind. 

A  trust-deed  for  uses  and  purposes  does  not  convey  to  the 
trustees  the  succession  to  the  estate  of  the  granter.  It  cannot, 
therefore,  be  held  as  a  disposition  to  a  stranger,  excluding  the 
heir  alioqui  successurus.  It  is  nothing  more  than  a  mere  trust 
for  the  uses  and  purposes  which  are  therein  mentioned,  or  which 
afterwards  shall  be  legally  declared,  but  farther  than  this,  the 
trustees  have  no  other  right  or  interest  in  the  estate  whateyer. 
The  real  interest  in  the  estate  conveyed  in  every  such  deed  is 
in  fact  bestowed  upon  the  granter  himself  and  his  heirs.  After 
the  granter's  death,  his  heirs,  gtui  heirs,  have  the  beneficial  in- 
terest under  the  trust,  and  are  entitled  to  take  up  whatever  parts 
of  the  estate  may  remain  after  the  satisfaction  of  those  uses 
and  purposes  which  are  declared  legiiimo  tempore  et  modo. 
Where  the  actual  benefit  of  the  truster's  succession,  being  destined 
to  his  heirs  alioqui  successuri,  remains  entire  during  the  whole 
course  of  his  liege  poustie,  their  interest  cannot  be  cut  off  by  a 
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deed  executed  by  him  while  in  ledo.     If  the  estate  were  even       ^*** 
vested  in  the  trustee  during  the  granter's  lifetime,  the  granter    Wauchom. 
himself  and  his  heirs  would  have  the  jus  crediti  under  the  trust,        1812. 
or  a  personal  right  to  the  trust-estate,  which,  like  other  personal 
rights  to  lands,  is  subjected  to  and  protected  by  the  law  of 
deathbed,  as  much  as  a  feudal  right. 

It  cannot  be  maintained  that  the  effect  of  a  trust-deed  is  to 
alter  the  nature  of  the  truster's  right  in  his  estate  altogether, 
and  to  enable  him  to  regulate  his  succession  by  means  which 
would  have  been  unlawful  had  no  such  deed  been  executed. 
Such  a  doctrine  is  not  founded  in  the  law  of  Scotland.  It 
is  settled  beyond  all  controversy,  that  the  truster's  right  in 
his  estate  continues  as  real  after  the  execution  of  a  deed  such 
as  that  supposed,  as  it  was  before ;  and  it  has  been  determined, 
that  where  heritage  is  held  for  behoof  of  another  by  the  inter- 
vention of  a  trustee,  still  the  right  of  the  person  for  whose  be- 
hoof the  trust  is  held,  or  the  cestui  que  use,  is  a  real  right,  which 
can  only  be  put  past  the  heir  alioqui  successurus  by  a  deed  in 
lisffe  poustie. 

In  the  case  of  WiUoch  v.  Auchterlony,  both  the  disposi- 
tion and  the  will  were  executed  in  liege  poustie.  The  heir 
cUioqui  suceessurtis,  therefore,  had  nothing  to  rest  upon  but  the 
rule,  that  heritage  could  not  be  conveyed  in  the  form  of  a  testa- 
ment. The  trust-deed,  he  contended,  conveyed  nothing,  and 
the  will  alone  was  the  operative  instrument.  The  answer,  how- 
ever, was  conclusive,  that  the  trust-deed  was  a  legal  and  formal 
conveyance  for  uses  and  purposes  not  declared.  The  only 
question  therefore  was.  Whether  a  will,  executed  according  to 
the  solemnities  of  the  law  of  England,  afforded  legal  evidence 
of  a  mandate  or  direction  to  the  trustees,  with  respect  to  the 
uses  of  the  trust  1  The  Court  and  the  House  of  Lords  found, 
that  the  will  did  afford  such  evidence,  and  was  a  sufficient  au- 
thority to  the  trustees  to  transfer  the  feudal  property  in  which 
they  were  vested.  It  is  clear,  therefore,  that  in  the  decision  of 
the  case  of  Auchterlony,  the  principles  of  the  law  of  deathbed 
were  in  no  respect  involved,  and  that  it  was  merely  determined 
by  that  case,  that  instructions  might  be  given  to  trustees  in  the 
form  of  a  testamentary  deed,  instead  of  that  of  a  deed  inter 
vivos. 
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^■"  Pleaded  fob  the  Trustee. — The  eflFect  of  the  conveyance 

Wauohom.    executed  by  the  Duke  of  Roxburgh  in  liege  poustie,  in  1803, 

1812.  was  to  divest  his  Grace  of  his  unentailed  landed  estate  in  Scot- 
TbusS^^'^*  land,  or  at  least  to  give  the  trustees  a  personal  right  OTcr  it, 
which  they  might  render  real  by  infeftment.  Nothing  more 
was  reserved  to  the  Duke  than  a  right  of  calling  the  trustees  to 
account  for  the  price.  The  right,  therefore,  which  remained  in 
the  Duke  to  be  conveyed  to  others,  either  in  the  way  of  in- 
heritance, or  by  an  express  deed,  was  not  a  right  over  the 
estate  itself,  but  a  right  of  calling  the  trustees  to  account  for 
the  price. 

This  was  the  nature  of  the  right  acquired  by  the  pursuers  by 
the  deed  now  under  reduction.     It  was  a  personal  right  in 
them,  which  might  be  attached  by  arrestment,  and  which  might 
be  conveyed  by  testament.     In  the  same  way,  if  the  Duke  of 
Roxburgh  had  not  given  directions  to  his  trustees  as  to  the  ap- 
plication of  the  whole  of  the  price  or  produce  of  his  property, 
but  had  left  a  certain  part  of  the  price  or  produce  undisposed 
of,  that  of  course  would  have  belonged  to  his  heirs-at-law. 
Still  the  trustees  might  have  sold  the  whole  estate,  of  which 
the  Duke  had  denuded  himself  in  their  favour,  and  which  they 
were  expressly  empowered  to  dispose  of :  and  they  would  have 
only  been  accountable  to  the  heirs-at-law  for  the  surplus  of  the 
price,  after  paying  the  debts,  legacies,  and  donations  left  by  his 
Grace. 

The  accepting  trustee,  appointed  by  the  deed  of  1803,  ^as 
completely  vested  in  the  property  by  that  deed,  and  by  the  in- 
feftment which  followed  upon  it  The  trust-deed  and  infeft- 
ment form,  at  this  hour,  the  radical  right  to  the  unentailed 
heritage  left  by  the  Duke  of  Roxburgh.  With  that  deed,  every 
person  must  connect,  and  from  it  every  person  must  derive 
advantage  who  lays  claim  to  the  succession,  or  any  part  of  it. 
The  trust-deed  is  not  liable  to  reduction  on  the  bead  of  death- 
bed. Neither  has  it  been  alleged  by  the  pursuers,  that  it  is 
subject  to  challenge  oh  any  other  legal  ground.  It  is  admitted 
by  them,  that  the  trust-disposition  is  a  valid  and  subsisting 
deed.  This  disposition,  with  the  infeftment,  have  completed  the 
title  of  the  accepting  trustee,  who  is  now  feudally  invested  in 
the  property,  in  virtue  of  titles  to  which  no  objection  is  stated. 


TRUST  DISPOSITION. 


437 


The  deed  of  instructions  to  the  trustees  did  nothing  more  than 
dispose  of  the  price  of  the  heritable  subjects  and  other  property, 
which  heritable  subjects  had  been  previously  disponed  by  a 
conveyance  denuding  the  grantor^  and  vesting  the  right  to  them 
in  the  trustees. 

The  trust-disposition  reserved  to  the  Duke  in  express  terms 
the  power  of  directing  his  trustees,  by  any  deed  executed  even 
on  deathbed,  as  to  the  disposal  of  the  price  or  produce  of  his 
property  invested  in  them.  The  trust-disposition  thus  contains 
a  reservation  of  power  to  the  Duke  to  do  the  very  act  which 
the  pursuers  now  challenge.  The  reservation  is  a  condition  of 
the  trust'disposition.  The  pursuers  connect  themselves  with  it 
and  make  use  of  it  as  their  title.  They  have  therefore  no  right 
to  object  to  the  exercise  of  those  reserved  powers  which  are 
contained  in  that  deed. 

As,  therefore,  the  Duke  was  denuded  of,  and  the  trustees  w^e 
invested  in  the  real  estate,  by  means  of  a  deed,  executed  in  liege 
poustie,  the  subsequent  instructions  to  the  trustees,  as  to  the 
disposal  of  the  price  or  produce  of  the  lands,  was  not  a  deed  of 
that  nature,  which  can  be  struck  at  by  the  law  of  deathbed. 
The  deed  of  instruction  which  the  pursuers  attempt  to  reduce^ 
was  not  a  conveyance  of  heritable  property  to  the  prejudice  of 
the  heir,  and,  of  consequence,  it  is  not  subject  to  reduction  on 
the  head  of  deathbed.  There  was  a  valid  liege  poustie  deed, 
which  is  not  challenged,  but  which  excluded  the  heir,  by  con- 
veying the  lands  to  the  trustees,  as  eflFectually  as  if  it  had  ex- 
pressly destined  these  lands  to  the  defenders,  or  to  any  other 
person.  This  forms  one  great  distinction  between  the  present 
Ccose  and  others  which  have  been  lately  under  the  consideration 
of  the  Court.  In  the  case  now  under  consideration,  the  right 
of  the  heir  was  cut  off  by  a  deed  executed  in  liege  poustie, 
which  was  not  revoked,  and  against  which  no  challenge  or  ob- 
jection has  been  brought. 


KSBS 

Wauohopi. 


1812. 


The  Lords  "  Reduced,  decerned,  and  declared  in  terms  of  the 
pursuers'  libel,  as  far  as  relates  to  the  whole  of  the  heritable 
subjects  conveyed  by  the  trust-deed,  dated  the  1st  day  of  No- 
vember 1803,  and  descendible  to  the  pursuers  cUioqui  auccessurcB 
under  the  titles  thereof,  which  stood  in  the  person  of  John 


JtlDOMEIIT. 

Jan.  8, 1806. 
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^^       Duke  of  Roxburgh,  exclusive  of  the  mortis  causa  settlements 
Wauchopk.    executed  by  his  Grace,  and  decern  and  declare  accordingly. 
1812.       But  in  so  far  as  regards  the  heritable  property  by  the  said 
trust-deed,  and  descendible  to  the  Duke's  heirs-male  by  the 
titles  thereof,  Remit  to  the  Lord  Ordinaiy  to  hear  parties' 
procurators,  and  to  proceed  otherwise  in  the  cause  as  to  his 
Lordship  may  seem  proper." 
MS.  Notes.  On  the  Session  Papers  in  the  cause.  Lord  Pbbsidbnt  Camp- 

beU's  sessi^^  BELL  has  Written, — "  Deathbed  challenge  clearly  well  founded 
Papers.  ^  ^^  ^^  heritable  estate.     Heirs  alioqui  successuri  were  not 

excluded  by  the  trust-deed,  which  was  in  liege  poustie,  but  re- 
mained in  their  proper  place  till  the  Duke  came  to  be  on  death- 
bed. Too  late  then  to  execute  a  deed  of  any  kind  to  have  the 
effect  of  displacing  them,  and  introducing  other  heirs. 

"  The  trust-deed,  so  far  as  it  goes,  neither  is  nor  can  be 
challenged.  But  the  trustees  must  denude  of  the  heritable 
estate  in  favour  of  the  heirs-at-law  after  executing  the  other 
purposes  of  it,  i.e.y  after  paying  debts  and  legacies,  and  ac- 
counting for  the  whole  personal,  i.^.,  moveable  estate  to  the 
residuary  legatees.  The  heirs-at-law,  by  calling  upon  them  to 
denude  of  heritable  estate,  are  not  homologating  the  deathbed 
deed,  but  the  reverse.  The  very  ground  of  their  action  is,  that 
the  last  deed  can  have  no  effect  83  to  the  heritage.  The  effect 
of  the  trust-deed  was  not  to  change  the  state  of  the  heritage, 
and  instantly  to  convert  it  into  moveable  estate.  The  deed 
remained  in  the  grantor's  power,  and  was  to  have  no  effect  at 
all,  even  as  a  mandate  to  sell,  till  his  death,  and  at  that  mo- 
ment the  succession  to  the  heritable  estate  fell  by  law  to  the 
sisters  as  heirs-at-law.  It  is  said  that  nothing  remained  with 
the  Duke  or  his  heirs  but  a  personal  right  of  calling  the  trustees 
to  account.  But  this  is  a  mistaken  view  of  the  case.  The 
estate  itself  remained,  and  was  an  heritable  estate  at  his  death, 
no  matter  whether  in  his  own  person,  or  in  a  trustee  for  him. 
The  right  of  the  trustee  was  merely  nominal.  Truster,  by  means 
of  trustee,  held  even  the  feudal  right,  Le.,  the  substantial  right 
of  voting. 

"  Suppose  it  could  with  propriety  be  called  a  personal  estate, 
it  was  a  personal  right  to  lands,  which  is  heritable.  The  word 
personal  is  too  often  confounded  with  moveable.     Trustees  can- 
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not  now  exercise  the  power  of  selling,  if  the  heirs-at-law  choose       ^J" 
rather  to  have  the  subject  itself  in  kind. — Cases  of  Durie,  &c.    Wauohowl 
In  short,  the  ulterior  destination  has  now  fallen  to  the  ground,       1812. 
and  the  mandate  contained  in  the  trust-deed  has  so  far  become 
ineffectual. 

"  Case  of  Auchterlony  no  exception,  the  last  deed  having  been 
executed  dehUo  tempore.  Sole  question  was.  Whether  it  should 
be  rejected  merely  on  account  of  its  form,  i.e.^  because  it  was  in 
the  shape  of  a  latter  will,  though  truly  a  declaration  of  purposes. 
This  was  what  Lord  Braxfield  alluded  to  in  his  Observation, 
page  35  of  the  other  Memorial.  The  case  of  Kyd  he  thought 
was  different,  the  will  there  being  a  substantive,  not  a  relative 
deed.  Too  critical  to  set  aside  a  relative  deed  merely  on  ac- 
count of  form.  Duke  could  not  reserve  to  himself  the  power 
of  dispensing  with  deathbed.     This  the  whole  cause." 

The  defenders  haviner  Appealed  to  the  House  of  Lords,  Loed  Journals  of  tho 

Ti  ^1  ti  .  1.  T  i-i    1         1  1    A   T     1       1  Houseof Lords, 

Eldon,  Chancellor,  presidmg,  "  It  was  Ordered  and  Adjudged  Feb.  21, 1812. 
that  the  appeal  be  dismissed,  and  the  interlocutors  complained 
of  be  affirmed/' 


II.— KER  V.  KER'S  TRUSTEES. 


The  pursuers  having  failed  to  reduce  the  testament  of  Lady  Oct.  1,  I88I. 
Essex  Ker,  on  the  ground  that  it  was  invalid  for  the  purpose  of  Nabrativb. 
affecting  heritable  estates  in  Scotland,  they  brought  another  ^'*'''^"' p- 
action  of  reduction,  on  the  ground  that  it  had  been  executed  on 
deathbed.     The  fact  of  its  having  been  executed  on  deathbed 
was  admitted  by  the  defenders,  but  they  pleaded  that  the  right 
of  the  pursuers  to  state  that  objection  was  excluded  by  the 
trust-conveyance  which  had  been  executed  by  Lady  Essex  Ker 
in  liege  poustie.     The  trust-deed  directed  the  trustees  to  sell 
the  lands  and  heritages  conveyed,  and  the  terms  founded  on 
were  these, — "  To  pay  over  the  residue  and  remainder  of  the 
said  proceeds  to  and  for  the  use  of  any  person  or  persons  I 
shall  name  by  any  writing  under  my  hand,  or  for  such  purposes 
as  I  may  direct  by  such  writing,  and  in  default  of  my  making 
such  turiting,  or  giving  directions  in  writing,  then  to  pay  over 
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^*        my  said  residue  to  my  next  of  kin,  according  to  the  law  of 
kbb'b       England,  or  Statute  of  Distributions." 

Teustees. 


abqtom:  fob  Pleaded  for  the  Pursuer. — The  right  of  the  heir-at-law 
Pursuer.  jq  maintain  his  title  against  every  deathbed  conveyance  is  so 
sacred,  that  even  where  he  has  been  actually  excluded,  and  his 
title  for  the  time  extinguished  by  a  liege  poustie  settlement,  he 
may  found  on  the  deathbed  deed  as  effectual  to  revive  his  own 
right  by  putting  an  end  to  the  claims  of  those  favoured  by  the  first 
deed,  and  still  reduce  the  deathbed  deed,  in  so  far  as  it  conveys 
the  estate  to  another.  The  trust-deed  directs  the  trustees  "  to 
pay  over  the  residue  and  remainder  of  the  said  proceeds  to  and 
for  the  use  of  any  person  or  persons  I  shall  name  by  any  writing 
under  my  hand."  If  the  deed  had  stopped  here,  it  is  plain  that 
in  the  event  of  the  grantor  dying  without  executing  a  writing, 
the  residue  must  have  fallen  to  the  heir-at-law. 

The  deed  then  proceeds  to  say,  that  "  in  default  of  my 
making  such  writing,  then  to  pay  over  the  residue  to  my  next 
of  kin,  according  to  the  law  of  England,  or  Statute  of  Distribu- 
tions." This  direction  did  not  constitute  a  direct  and  imme- 
diate bequest  in  favour  of  the  next  of  kin.  It  was  a  mere  con- 
ditional and  prospective  bequest  depending  upon  the  condition 
of  the  grantor  dying  without  executing  a  writing.  The  next  of 
kin,  therefore,  stood  in  the  position  of  conditional  institutes. 
They  were  to  take  only  on  the  supposition  of  no  writing  having 
been  executed.  As,  however,  a  writing  was  executed,  their 
right  never  came  into  existence. 

It  is  argued,  however,  that  if  the  writing  be  set  aside,  there 
has  been  none  executed  ;  and,  consequently  that  the  bequest  in 
favour  of  the  next  of  kin  must  come  into  existence.  But  the 
principle  recognised  in  the  cases  of  Crawford  v.  Coutts,  Batley 
V.  Small,  and  Moir  v.  Moodie,  here  applies.  In  these  cases,  it  has 
been  decided  that  the  heir-at-law  may  arail  himself  of  a  deed 
to  the  effect  of  vindicating  his  rights,  while  he  may  at  the  same 
time  set  it  aside,  so  far  as  prejudicial  to  him.  The  pursuers, 
therefore,  are  entitled  to  maintain  the  validity  of  the  deed  in 
question,  to  the  effect  of  cutting  off  the  right  of  the  next  of  kin, 
and  they  have  also  a  clear  interest  to  set  aside  the  deed  on  the 
head  of  deathbed. 
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Pleaded  for  the    Defenders. — By  the   trust-deed,   the       ^^ 
estates  were  vested  in  the  trustees,  for  behoof  alternatively  of      ^^^'^ 

certain  parties.     Firsts  For  those  named  in  any  writing  exe-      

cuted  by  the  granter  ;  and,  Secotid,  In  the  event  of  no  writing,  argument  fce 
then  in  favour  of  the  next  of  kin.  This  bequest  was  not  of  the  ^^"^=^- 
nature  of  a  conditional  grant.  It  was  a  bequest  to  the  eifect  of 
excluding  the  heir-at-law,  by  giving  the  estate  to  one  or  other 
of  two  parties — ^the  one  to  be  named,  and  the  other  named.  The 
plea  of  the  pursuers  is,  that  the  truster  did  not  lawfully  exercise 
the  reserved  power  of  naming  the  grantee.  If  so,  the  estate  must 
go  to  the  persons  in  whose  favour  the  grant  was  alternatively 
made,  and  consequently  the  interest  of  the  pursuer  is  excluded. 

Lord  Newton,  Ordinary,  Reported  the  case,  and  the  Court  Question  sib- 

MITT£D 

Ordered  the  following  question  to  be  submitted  to  the  other 
Judges  for  their  opinion  : — "  It  being  admitted  that  the  deed 
under  reduction  was  executed  on  deathbed  :  Whether  the  pur- 
sues are  barred  from  insisting  in  the  action  on  the  ground  set 
forth  under  the  first,  second,  and  third  heads  of  the  defences  ?" 

The  majority  of  the  consulted  Judges  returned  the  following  onmoNs. 
Opinion  : — "  We  are  of  opinion  that  the  pursuers  are  barred  from  judges/ 
insisting  in  the  action,  on  the  grounds  set  forth  in  the  first  head 
of  the  defences.  A  great  deal  of  ingenious  argument  is  used  in 
the  Cases,  as  to  the  precise  nature  of  the  right  or  interest  con- 
ferred on  the  next  of  kin,  under  the  clause  in  the  trust-disposi- 
tion, which  directs  the  trustees  in  the  disposal  of  the  residue  of 
the  succession.  It  does  not  appear  to  us  to  be  of  any  material 
importance  what  name  is  given  to  it,  as  there  can  be  no  doubt 
that  the  effect  of  the  clause  is  to  create  an  obligation  on  the 
trustees,  in  default  of  the  disponer's  leaving  written  instructions 
as  to  the  disposal  of  the  residue,  to  pay  it  over  to  her  next  of 
kin  by  the  law  of  England. 

"  The  only  question  seems  therefore  to  be, — Would  the  de- 
feult,  supposing  the  pursuers  were  to  succeed  in  reducing  the 
deed  of  instructions,  in  so  far  as  regards  the  Scotch  heritage, 
ex  capite  lecti,  have  or  have  not  occurred  ?  and,  of  course. 
Would,  or  would  there  not,  in  such  an  event,  exist  an  obliga- 
tion on  the  trustees  to  make  over  this  part  of  the  residue  to 
the  next  of  kin  1     With  a  view  to  this  question,  we  do  not 
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^■*        think   that,  in  construing  the  clause  in  the  trust-deed,  ve 
Kmi'«       are  bound  to  such  a  strict  interpretation  of  the  words,  as  to 

exclude  all  consideration  of  the  intention  of  the  disponer.    On 

the  contrary,  we  conceive  this  to  be  a  case  where  intention 
ought  to  be  the  governing  rule.    Now  we  think  it  clear  that  by 
the  written  instructions,  in  default  of  which  the  trustees  are  to 
convey  to  the  next  of  kin,  Lady  Essex  Ker  understood  such  in- 
structions as  were  to  be  effectual  in  authorizing  them  to  make 
over  to  the  persons  there  favoured,  and  that  she  never  could 
have  meant  that  a  deed  which  was  to  be  ineffectual  in  accom- 
plishing the  only  object  she  could  have  in  executing  it,  should 
yet  defeat  her  further  declared  intention  of  preferring  her  next 
of  kin  to  her  heir-at-law.     The  deed  of  instructions,  it  is  true, 
will  not  be  wholly  ineffectual,  supposing  the  reduction  to  be 
successful ;   but  we  conceive  that  the  disponer's  intention,  as 
expressed  in  the  trust-deed,  extended  equally  to  every  part  of 
the  succession,  and  that  her  determination  to  prefer  her  next  of 
kin  could  not  reasonably  be  supposed  to  be  altered  as  to  the 
remainder,  though  the  deed  of  instructions  had  embraced  only  a 
part  of  the  residue,  or  she  had  seen  that  it  could  only  have  a 
partial  effect. 

"  It  makes  no  difference,  in  our  opinion,  that  the  power  of  re- 
ducing is  a  privilege  exclusively  competent  to  the  heir-at-law ; 
because,  if  he  does  actually  exercise  his  power,  the  deed  of  in- 
structions will  thereby  be  rendered  just  as  ineffectual  in  autho- 
rizing the  trustees  to  dispose  of  the  succession  of  the  real  estate 
of  the  grantor,  as  if  it  had  been  void  from  any  other  cause,  or 
had  never  existed ;   and  the  disponer's  preference  of  her  next 
of  kin,  if  intention  is  to  regulate  the  matter,  ought  equally  to 
receive  effect.     But  if  the  consequences  of  success  in  the  reduc- 
tion be  thus  only  to  give  rise  to  an  obligation  on  the  trustees  to 
make  over  the  heritage,  or  its  proceeds,  to  the  next  of  kin,  it 
appears  to  us  that  the  action  is  barred  by  want  of  interest" 
OnrnoHs.      At  the  advising  of  the  cause.  Lord  Balobat  observed, — "  The 
case  has  been  extremely  well  argued ;   and,  according  to  the 
different  views  which  may  be  taken,  it  is  not  surprising  that  a 
difference  of  opinion  should  have  arisen.     It  humbly  appears  to 
me,  that  the  case  ought  to  be  decided,  partly  upon  a  due  consi- 
deration of  the  evident  intention  of  the  granter>  and  partly  on 


1881. 
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the  form  and  legal  tenor  of  the  deeds,  according  to  the  prin-  ^"^ 
ciples  of  the  law  of  Scotland.  It  occurs  to  me  that  the  pursuers  ^"** 
are  barred  from  insisting  in  the  action  bj  want  of  interest,  and 
this  appears  to  me  to  arise  on  the  following  grounds  : — 

"  Firaty  The  trust-deed  executed  by  Lady  Essex  Ker  in  liege 
paustie,  in  181 9,  validly  conveyed,  according  to  the  forms  of  the 
law  of  Scotland,  ^  all  and  sundry  lands  and  heritages  whatso- 
ever, situated  in  that  part  of  Great  Britain  called  Scotland,"  to 
certain  trustees,  whereby  they  were  primarily  and  specially 
directed  ^  to  sell  and  dispose  of  the  said  lauds  and  real  estates,' 
and  to  apply  the  proceeds  to  certain  uses  and  purposes  therein 
mentioned. 

"  Secondj  By  the  said  deed  so  executed,  she  reserved  the  power 
and  faculty,  *  by  any  writing  under  her  hand,'  to  direct  her  said 
trustees  to  pay  over  the  residue  or  remainder  of  the  proceeds  of 
the  said  estates  '  to  any  person  or  persons  she  might  name.' 

"  Uiirdy  By  the  law  of  Scotland,  it  was  competent  to  give  such 
direction  by  any  writing  legally  indicative  of  her  will  and  inten- 
tion, although  the  same,  in  the  circumstances  under  which  she 
then  stood,  might  not  be  suflBcient  directly  to  convey  or  burden 
heritage  ;  and  if  such  will  and  intention  be  instructed  by  a  deed 
secundum  legem  lociy  and  would  thence  be  held  as  evidence  of 
such  will  and  intention,  the  same  is  to  be  held  as  legal  evidence 
by  the  law  of  Scotland,  according  to  the  authorities  referred  to 
by  the  defenders. 

"  Fourthy  '  In  default  of  making  such  writing,  or  giving  such 
directions  in  writing,'  the  trustees  are  directed  to  pay  over  the 
residue  to  the  next  of  kin,  according  to  the  law  of  England,  in 
preference  to  the  heirs-at-law ;  and  that  writing  in  question  does 
not  appear  to  me,  nor  can  be  construed,  to  revoke  or  alter  the 
trust-deed,  or  the  said  substitution,  whereby,  ex  forma  of  the 
deed,  the  same,  by  the  law  of  Scotland,  remains  in  full  force, 
and  capable  of  operation  when  the  case  emerges  ;  and  which 
nomination  or  direction,  if  the  trustees  accept,  they  are  bound 
to  support  as  the  intention  of  the  truster. 

"  Fifthy  The  writing  in  question  is  admitted  to  have  been 
proved  and  acted  upon  in  the  Courts  of  England  as  legal  evi- 
dence of  the  will  and  intention  of  Lady  Essex  Ker ;  therefore  it 
seems  necessarily  to  follow  that  the  writing  in  question  should 
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^^  be  sustained  as  a  valid  direction  and  intimation  to  the  trustees; 
Km*B  and  that  the  pursuers,  having  thereby  no  interest^  are  not  en- 
titled to  insist  in  the  present  reduction,  and  that  the  defenders 
^^^'       should  be  assoilzied." 

Lord  Gillies  observed, — "  In  the  shape  in  which  this  case 
now  comes  before  us,  I  do  not  think  it  right  to  encroadi  at  any 
length  upon  the  time  of  your  Lordships.  The  question  is,  in 
my  view  of  it,  a  most  important  one  ;  but  it  is,  in  truth,  already 
decided  by  the  opinions  which  we  have  now  before  us.  I  have 
read  those  opinions,  especially  that  of  the  majority,  with  tbe 
greatest  attention  and  respect ;  but  I  cannot  concur  in  it  Nay. 
I  must  own  that  it  excites  some  degree  of  surprise,  and  e^eii 
alarm  in  my  mind,  to  see  those  Judges  resting  their  opinioii  on 
the  supposed  intention  of  the  deceased,  of  which,  however,  I 
see  no  proof,  and  treating,  as  a  question  of  pure  intentioa  a 
challenge  brought  on  the  head  of  deathbed — a  law,  of  which  tk 
avowed  object  is  to  defeat  the  express  intention  of  the  grantor 
of  the  deed  challenged.  In  expounding  and  giving  eflfect  to  tb 
law,  some  points  have  been  definitively  settled  by  repeats 
judgments  of  this  Court  and  the  House  of  Lords. 

"  It  is  settled  that  a  trust-deed,  for  ends  and  purposes  to  fe 
declared,  though  sufficient  to  give  validity  to  any  informal  dee^^ 
afterwards  granted,  yet  will  not  bar  a  challenge  on  the  headoi' 
deathbed,  or  render  effectual  against  the  heir-at-law  any  sub^ 
quent  deed  made  by  the  granter  on  deathbed. 

"  It  is  settled  that  a  deed  containing  a  clause  of  revocatiiD 
may  be  effectually  revoked  by  a  subsequent  deed  on  deathbe«i 
although  that  deed  be  in  all  other  respects  ineffectual,  so  &^ 
the  heir-at-law  may  successfully  challenge  the  subsequent  deel 
containing  the  revocation,  on  which  he  founds,  as  giving  him  ^ 
title  to  challenge  it.  AU  this  was  clearly  settled  in  the  case  oi 
Coutts  V.  Crawford,  and  oth^r  subsequent  cases, — particularly 
that  of  Moir  v.  Mudie,  a  deqisipn  of  the  greatest  importance 
and  to  which  I  shall  afterwards  advert. 

"  Of  the  two  deeds  in  this  ca^e  brought  under  our  considera- 
tion, the  first  is  a  trust-deed  duly  and  regularly  executed,  anu 
by  which  the  granter,  in  liege  poustie,  dispones  her  real  estate 
to  trustees,  with  directions  to  convey  the  same  to  persons  to 
be  named  by  any  writing  under  her  hand ;   and,  in  default  ^^ 
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such  writing,  to  the  nearest  of  kin.  Such  writing  was  after-  ^*^ 
wards  made,  being  the  second  deed  now  brought  before  us,  and  Ker^s 
the  one  which  is  sought  to  be  reduced.  This  deed  was  confess- 
edly executed  on  deathbed  ;  and  if  the  trust-deed  had  stopped 
short  without  containing  this  additional  provision  in  favour  of 
the  next  of  kin,  it  must  be  admitted  that  the  second  deed  might 
have  been  set  aside  by  the  heirs-at-law.  But  it  is  said  that  the 
heir's  right  to  challenge  is  barred  by  the  provision  to  the  next 
of  kin,  by  which  the  estates  would  go  to  them,  unless  the  second 
deed  be  effectual  in  favour  of  the  defenders.  It  appears  to  me, 
however,  that  this  reasoning  is  neither  sound  in  itself,  nor  con- 
sistent with  the  decisions  which  I  have  before  alluded  to. 

"  The  intention  of  the  second  deed  was  manifestly  twofold. 
First,  It  was  intended  to  revoke  or  annul  the  prior  bequest  in  fa- 
vour of  the  next  of  kin.  Second,  It  was  intended  to  convey  the 
estates  to  the  defenders.  The  intention  of  the  grantor,  being  ex- 
pressed on  deathbed,  was  yet  unquestionably  sufficient  to  accom- 
plish the  first,  viz.,  the  annihilation  of  the  provision  of  the  next  of 
kin  ;  but  it  certainly  was  not  sufficient,  according  to  the  law  of 
deathbed  in  Scotland,  to  accomplish  the  second  object,  viz.,  the 
convey aace  of  the  estate  to  the  defenders,  in  prejudice  of  the 
heirs-at-law.  To  say  that  this  deed  cannot  be  sufficient  for  the 
one  purpose,  without  being  sufficient  for  the  other  also,  is  to  for- 
get the  principle  on  which  the  cases  of  Coutts  and  Moir  were 
decided.  In  these  cases,  it  was  adjudged  that  the  deathbed  deed 
was  effectual  as  a  revocation,  though  ineffectual  as  a  convey- 
ance ;  although  in  both  cases,  and  particularly  in  that  of  Moir, 
it  was  indisputably  clear  that  the  sole  purpose  of  the  revocation 
was  to  make  way  for  the  conveyance  which  followed  and  accom- 
panied it. 

"  I  cannot  help  suspecting,  with  much  deference,  that  some 
d^ee  of  error  or  confusion  has  crept  into  the  reasoning  in  this 
case.  It  is  said  that  the  first  deed  is  ineffectual  in  favour  of 
the  next  of  kin,  because  it  is  revoked  in  so  far  by  the  second 
deed.  Again,  it  is  said  that  the  second  deed  is  an  effectual 
conveyance  in  favour  of  the  defenders.  And  why  ?  Why,  unless 
it  be  80  effectual,  it  would  not  be  sufficient  to  revoke  the  prior 
deed.  Now,  I  own  that  I  do  not  distinctly  comprehend  this 
reasoning.     The  first  deed  must  be  good,  unless  recalled  by  the 
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^  second ;  that  is  clear  enough.  But  it  is  not  so  clear  that  tbe 
Ker'b  second  deed  must  be  held  to  be  in  all  its  parts  effectQal,  merely 
because  it  would  not  be  sufficient  otherwise  to  revoke  or  extin- 
guish the  first  deed.  In  tbe  view  which  I  take  of  the  case,  this 
difficulty  is  avoided.  The  second  deed,  so  far  as  it  revokes  or 
extinguishes  the  first,  is  good,  because  the  will  of  tbe  granter, 
expressed  on  deathbed,  is  sufficient  for  that  purpose.  But  tbe 
second  deed,  so  far  as  it  conveys  to  the  defenders,  is  not  goo<i 
because  the  will  of  the  grantor,  expressed  on  deathbed,  is  oot 
by  our  law,  sufficient  for  that  purpose. 

'^  In  one  view,  no  doubt,  the  intention  of  tbe  deceased  is  tbe 
great  rule  in  questions  of  succession.  But^  in  the  succesaonui 
real  estates,  by  the  law  of  Scotland,  intention^  unless  expressed 
in  liege  poustie^  is  of  no  avail.  The  right  of  the  heir  in  ibis 
country  can  only  be  excluded  or  defeated  by  intention  expressei 
in  liege  poustie,  and  known  to  exist  and  continue  to  the  last 
moment  of  life.  It  was  the  intention  of  the  first  deed  to  prefer 
the  next  of  kin  to  the  heir  ;  but  at  the  date  of  the  subsequeot 
deed  quomodo  constat  that  such  was  the  intention  of  the  de- 
ceased ?  At  one  period  she  preferred  her  next  of  kin  to  tbe 
heir  ;  at  another  period,  on  deathbed,  she  preferred  the  defen- 
ders to  her  next  of  kin.  But,  at  this  last  period,  there  is  do 
legal  evidence,  nor  any  evidence,  that  she  preferred  the  next  ci 
kin  to  the  heir ;  yet  it  is  upon  the  hypothesis  that  such  was  ber 
intention,  that  the  whole  argument  of  the  defenders  is  buik. 
Were  this  to  be  considered  as  a  mere  question  of  intention  i 
should  say,  that  as  there  is  no  evidence  that  Lady  Essex  Ker. 
at  the  date  of  the  second  deed,  preferred  the  next  of  kin  to  her 
heir-aHaw,  the  heir,  under  such  circumstances,  must  be  entitled 
to  reduce,  on  the  head  of  deathbed,  the  conveyance  in  favour  of 
the  defenders,  contained  in  the  second  deed.  His  right  to  do 
so  can  only  be  barred  by  the  preferable  claim  of  some  thiri 
party,  and  of  the  existence  of  such  preferable  claim  there  is 
here  no  proof" 

Lord  President  Hope  observed, — "  I  certainly  agree  with  tbe 
opinion  of  the  majority  of  the  Court  ajB  to  the  intention  of  the 
grantor.  Perhaps  I  might  not  allow  so  much  weight  to  the  in- 
tention alone,  if  I  thought  that  it  was  not  l^ally  carried  into 
effect ;  but  I  think  the  intention  was  validly  carried  into  effect 


1831. 


TRUST  DISPOSITION.  447 

In  the  first  place,  there  is  a  complete  feudal  conveyance  to  the        ^ 
trustees  :  therefore  there  is  no  want  of  form  here.     They  are       K^a's 
ordered  to  sell  the  estate,  and   they  had  power  to  sell  it ; 
and  your  Lordships  know  that  in  the  case  of  Lord  Stair  the 
House  of  Lords  laid  it  down,  that  what  a  testator  orders  his 
trustees  to  do,  must  be  held  to  be  done  at  the  time  appointed, 
or,  if  no  time  be  appointed,  it  must  be  held  to  be  done  debito 
tempore.     Therefore  I  hold  the  estate  as  sold  ;  and  your  Lord- 
ships know  it  has  been  found  that  an  estate  left  in  this  way  be- 
comes moveable,  and  that  the  reversion  can  only  be  attached 
by  airestment,  which  is  the  proper  diligence  against  moveables, 
and  not  by  inhibition.     Holding  it,  therefore,  to  be  moveable,  I 
must  consider  that  it  is  to  be  regulated  by  the  destination  of 
the  granter.     Now,  what  is   that  destination,  and  what  are 
the  terma  of  the  deed  ? — '  And  in  default  of  my  making  such 
writing,  or  giving  directions  in  writing,  then  to  pay  over  the 
said  residue  to  and  among  my  next  of  kindred,  according  to  the 
law  of  England,  or  Statute  of  Distributions.^ 

''  Now  Lady  Essex  has  either  executed  a  nomination,  or  she 
has  not.     I  know  very  well  that,  vulgarly  and  vernacularly 
speaking,  you  may  say  that  a  person  makes  a  nomination,  al- 
though it  is  not  effectual ;  but  when  you  come  to  talk  legally, 
I  have  no  notion  that  it  is  a  deed  at  all,  unless  it  can  be  carried 
into  effect  as  a  deed.     If  it  be  not  a  nomination  of  heirs  to  the 
effect  of  ca^ying  the  estate  to  those  heirs,  then  the  lady  has 
made  no  nomination  at  all.    Take  this  case  :    Suppose  I  settle 
my  estate  upon  A.  B.  and  his  heirs-male,  whom  failing,  upon  a 
certain  series  of  substitutes,  provided  A.  B.  dispone  his  estates 
to  the  same  series  of  heirs ;  but,  in  default  of  his  doing  so,  I 
dispone  my  estate  to  C.  D.  and  such  and  such  substitutes.     A. 
B.  has  no  objection  to  this  arrangement,  and  accordingly  he 
proceeds  to  make,  what  he  intends  to  be,  a  disposition  of  his 
estate  to  the  same  heirs  ;  but  he  blunders  the  disposition — he 
does  not  make  use  of  proper  dispositive  words — or  it  is  not 
tested  before  witnesses — or  it  is  blundered  in  some  other  way, 
and  does  not  carry  the  estate  to  the  substitutes  I  have  named — 
Would  you  call  that  a  disposition  of  the  estate,  and  could  you 
call  upon  me  to  give  my  estate  to  his  heirs-male,  on  the  ground 
that  there  was  no  default  on  his  part,  because  he  had  made  such 


41j8  transmission  op  land. 

^*        an  invalid  disposition  1    My  answer  is,  that  in  law  nothing  is  a 
kbr'8       deed  which  is  not  effectual  as  a  deed,  and  can  be  carried  into 

*     effect  as  such.    This  lady  may  have  intended  and  attempted  to 

^^^*  make  a  nomination  of  heirs  ;  but  if  it  has  not  the  effect  of 
carrying  the  estate  to  these  heirs,  it  is  not  a  nomination  in  the 
eye  of  law  ;  and  therefore,  in  the  words  of  the  deed,  there  is 
a  default  of  such  nomination,  and  the  price  must  go  to  the  next 
of  kin  by  the  law  of  England,  as  ordered  in  case  of  such 
default. 

"  In  this  view  of  the  case,  there  is  no  occasion  to  consider  the 
effect  of  intention  on  the  law  of  deathbed,  nor  do  I  view  the 
opinion  of  the  consulted  Judges  with  the  same  alarm  as  Lord 
Gillies,  because,  although  they  have  laid  more  stress  on  inten- 
tion than  I  think  necessary,  they  do  not  rest  on  intention,  inde- 
pendently of  the  manner  in  which  it  has  been  carried  into  effect ; 
and  it  being  established  law  that  the  interest  of  the  heir-at-law 
under  such  a  trust-deed  as  this  is  nothing  but  a  personal  right 
of  action  to  call  on  the  trustees  to  account,  it  follows  clearly 
that  the  law  of  deathbed  has  nothing  to  do  with  this  caae." 

JuDOMENT.        The  Court  "  Sustained  the  defences,  and  assoilzied  the  defen- 

March  10,1830.  „ 

ders. 
Journals  of         The  pursuors  having  Appealed  to  the  House  of  Lords,  Lord 
Lords.  Bbougham,  Chancellor,  presiding, — "  It  was  Ordered  and  Ad- 

ct.  1, 1831.    ju^jged  tjiat  the  Interlocutors  complained  of  be  affirmed." 

Lord  Brougham  observed, — "  My  Lords,  in  this  case,  I 
stated  when  it  was  heard,  that  I  should  look  into  it,  and  recon- 
sider the  authorities  to  which  I  had  been  referred,  and  should 
then  mention  what  occurred  to  me.  With  reference  to  the 
case  itself,  I  must  say,  which  1  do  vrithout  the  least  intending 
to  impeach  the  very  great  learning  and  ability  with  which  it 
was  argued,  that  I  have  seen  questions  of  much  more  difficulty, 
and  involving  property  to  a  much  greater  amount,  disposed  of 
in  far  less  time,  and  with  infinitely  less  of  printed  paper  than 
have  been  consumed  upon  this.  It  is  truly  nothing  more  than  the 
construction  and  effect  of  these  few  words, — '  and  then  to  pay 
over  the  residue  and  remainder  of  the  said  proceeds  to  and  for 
the  use  of  any  person  or  persons  I  shall  name  by  any  writing 
under  my  hand,  or  for  such  persons  as  I  may  direct  by  sach 


Where  Lands  are  conveyed  to  Trustees  for  behoof  of  a  party,  Ihe 
Infejlment  of  the  Trustees  does  not  exclude  the  Widow  of  the  party 
far  whose  behoof  they  held  the  Lands  from  her  right  of  terce. 
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writing  ;  and  in  default  of  my  making  such  writing,  or  giving  ^^ 
directions  in  writing,  then  to  pay  over  the  said  residue,  to  and  ^  kxb's 
among  my  next  of  kindred,  according  to  the  law  of  England.' 

"^  The  question  turns  simply  upon  the  meaning  of  the  word 
'  such ;'  and  upon  regard  being  had  to  those  Unes  I  have  now 
read,  referring  back  from  '  such  writing'  to  what  was  the  inmie- 
diate  antecedent, — *  to  pay  over  the  residue  and  remainder  of 
the  said  proceeds,  to  and  Tor  the  use  of  any  person  or  persons  I 
shall  name,  by  any  writing  under  my  hand,  or  for  such  purposes 
as  I  may  direct  by  such  writing/  Now  it  is  contended  on  the 
part  of  the  appellants,  that  any  direction,  however  inept,  how- 
ever fruitless,  however  void  of  all  influence  whatever,  however 
remote  from  a  writing  by  which  any  interest  may  be  pretended 
or  assumed  to  be  given,  is  a  sufficient  performance  of  this  con- 
dition, to  prevent  the  operation  of  the  words  *  and  in  default ;' 
for  that  there  would  be  no  default  if  there  was  any  writing  at 
all,  even  if  it  was  not  an  appointment,  or  a  direction,  which  is 
no  less  than  saying  that  it  would  have  done,  even  if  there  had 
been  a  song  written. 

"  My  Lords,  I  am  clearly  of  opinion,  that  the  interlocutor  ap- 
pealed from  ought  to  be  affirmed.  I  do  not  propose  to  your 
Lordships  to  give  costs,  and  for  this  reason,  that  several  of  the 
learned  Judges  entertained  a  doubt — ^not  as  to  the  language, 
but  whether  the  intention  could  prevail  in  respect  of  the  law 
of  deathbed.  But  I  am  clearly  of  opinion  that  the  interlocutor 
ought  to  be  affirmed.'' 


Thb  investiture  of  the  barony  of  Kilravock  was  in  favour  of  Jan.  20, 1790. 
HBiBS-HALE.  In  1 771,  Hugh  Rose  conveyed  the  dominium  utile  of  nabbamve. 
the  lands  to  his  brother  Lewis  Rose^  and  the  heirs-male  of  his 
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^^^^^  body ;  whom  failing,  to  return  to  himself  and  his  heirs  and  as- 
FKASEtt.  SIGN  BBS  whatsoever.  The  conveyance  was  in  trust,  and  made 
1790.  for  the  purpose  of  enabling  Hugh  Rose  to  create  certain  freehold 
qualifications.  The  superiority  of  the  lands  conveyed  to  Lewis 
Rose  was  divided  among  four  disponees  in  liferent — the  fee 
being  taken  to  Hugh  Rose  himself,  and  his  heirs  and  assignees 
whatsoever. 

Upon  the  death  of  Hugh  Rose,  his  son  Hugh  expede  a  ser- 
vice in  his  character  of  heir-male,  and  he  obtained  from  the 
Crown  a  charter  of  resignation  in  favour  of  himself  and  the 
heirs-male  of  his  body,  and  the  heirs-male  of  their  bodies ; 
whom  faiUng,  in  favour  of  his  nearest  lawful  heir-male  and  as- 
signees whatsoever. 

A  reconveyance  of  the  dominium  utile  of  the  lands  was  after- 
wards made  by  Lewis  Rose,  in  favour  of  the  said  Hugh  Rose 
of  Kilravock  his  nephew,  and  the  heirs-male  or  female  of  his 
body  ;  whom  failing,  to  his  other  nearest  lawful  heirs-male  or 
female  and  assignees  whatsoever,  but  no  infeftment  followed. 
On  the  death  of  Mr.  Rose,  his  cousin,  James  Rose,  made  up 
titles  as  heir-male.  His  sister  also,  Elizabeth  Rose,  was  served 
heiress  of  line  to  him,  and  claimed  the  lands  in  that  character, 
and  instituted  a  process  of  reduction  of  her  brother's  service, 

Mar.  10, 1784.  and  the  titles  made  up  by  James  Rose.  The  Court  found  that 
the  conveyance  that  had  taken  place  waa  sufficient  to  alter 
the  investitures  of  the  estate  in  favour  of  heirs-male,  and  sus- 
tained the  claim  of  Elizabeth  Rose.      This  judgment  of  the 

Apiii  2, 1787.  Court  was  afterwards  affirmed  by  the  House  of  Lords. 

The  effect  of  this  judgment  was  {o  reduce  the  service  expede 
by  Hugh  Rose  the  younger,  in  the  character  of  heir-male.  His 
widow  had  been  previously  served  to  her  terce.  On  the  re- 
duction of  her  husband's  service  as  heir-male,  an  action  for 
reducing  her  service  to  her  terce  was  instituted  against  her 
by  Elizabeth  Rose. 

AuGUMSKT  roft     Pleaded  for  the  Pursuer. — The  infeftment  of  Mr.  Rose, 

PuMUM.        ^^^  defender's  husband,  having  been  reduced,  the  defender  has 

no  better  claim  to  the  terce,  than  if  he  had  never  been  iufeft. 

At  the  death  of  her  husband  the  estate  of  Kilravock  remained  in 

hcsreditate  jacente  of  the  painty  last  infeft.     The  terce  is  exigible 
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only  out  of  subjects  in  which  a  husband  is  infeft.     It  cannot       ^^^^' 
therefore  be  legally  demanded  from  the  estate  of  Kih-avock.  Fraser. 

The  infeftment  of  Lewis  Rose  cannot  be  substituted  in  place       1790. 
of  an  infeftment  in  the  person  of  the  defender's  husband,  and 
be  held  as  equivalent  to  it  in  the  present  question.     If  the  in- 
feftment of  Lewis  Rose  could  be  considered  in  that  light,  the 
pursuer  has  taken  an  erroneous  method  of  making  up  her  titles, 
by  expeding  a  general  service  to  her  brother,  and  taking  an  in- 
feftment upon  the  reconveyance  to  him  by  Lewis  Rose.     She 
ought  in  that  view  to  have  been  served  heir  in  special  to  her 
brother  in  the  lands  in  question.     Such  a  mode,  however,  of 
making  up  her  title,  would  not  have  been  sustained.     It  was 
impossible  for  the  defender's  husband  to  have  been  infeft  in 
the  lands,  without  a  reconveyance  from  his  uncle  Lewis  Rose. 
It  is  impossible  therefore  to  hold  that  the  infeftment  of  Lewis 
Rose  was  equivalent  to  an  infeftment  in  the  person  of  the  de- 
fender's husband. 

The  plea  that  Mr.  Rose  held  the  substantial  right  of  fee, 
through  the  person  of  Lewis  Rose,  the  trustee,  cannot  be  sus- 
tained to  the  effect  of  entitling  the  defender  to  her  terce.     The 
defender  overlooks  the  distinction — that  the  trust  proceeded 
not  from  Mr.  Rose,  but  from  his  father.     Although,  therefore, 
the  plea  might  have  been  good,  if  the  trust  had  been  granted 
by  Mr.  Rose  himself,  it  cannot  be  sustained  in  the  present  case, 
in  respect  that  it  was  granted  by  another.     Mr.  Rose  neither 
appointed  the  trustee,  nor  did  he  ever  become  vested  in  the 
subject  of  the  trust,  for  the  personal  reconveyance  not  com- 
pleted by  infeftment  could  not  have  that  effect.     The  decision 
in  the  case  of  Gumming  v.  King's  Advocate,  does  not  apply ;  for, 
although  no  terce  be  due  to  the  trustee's  widow,  it  will  not  fol- 
low that  the  widow  of  a  person  from  whom  the  trust  did  not 
proceed  would  be  entitled  to  it. 

Pleaded  for  the  Defender. — The  titles  made  up  by  Mr.  iUou^tEMi  for 
Kose  were  such  as  were  understood  to  be  sufficient  for  vesting 
him  in  the  estate.  During  his  lifetime,  these  titles  were  never 
impeached,  and  were  relied  upon  by  all  persons,  and  especially 
by  the  defender.  It  is  therefore  equitable  that  any  latent  im- 
perfection in  them,  not  made  known  till  after  his  death,  should 
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^^^       not  be  permitted  to  disappoint  her  of  her  right  of  terce.     Al- 
Prasbe.      though,  therefore,  there  existed  no  eflFectual  infeftment  in  favour 

1790.  of  the  deceased,  the  claim  of  the  defender  ought  to  be  sustained. 
Mr.  Rose  was,  however,  validly  infeft  in  the  property  in  ques- 
tion, inasmuch  as  Lewis  Rose,  the  trustee,  was  regularly  infeft 
The  infeflment  of  the  trustee  was  the  infeftment  of  Mr.  Rose. 
The  right  of  the  trustee  was  purely  nominal.  It  was  a  trust 
created  for  no  onerous  cause,  but  merely  for  the  purpose  of  en- 
abUng  the  proprietor  to  create  freehold  qualifications  upon  his 
estate.  The  right  of  a  proprietor  is  not  impaired  by  a  feu-right 
that  is  merely  nominal.  His  right  of  property  remains  com- 
plete, except  in  so  far  as  it  is  burdened  by  the  mere  form  of  a 
feu-right,  extinguishable  at  pleasure.  The  true  and  substantial 
right  was  in  Mr.  Rose  himself,  and  the  defender's  claim  of  terce, 
in  virtue  of  that  substantial  right  of  property  in  the  person  of 
her  husband,  ought  to  be  sustained.  A  nominal  feu-right,  or  a 
trust-right,  in  which  no  one  but  the  truster  is  concerned,  must 
be  considered  as  a  right  purely  for  the  truster's  behoof.  It  can- 
not be  founded  on  in  opposition  to  the  grantor  or  his  interest 
The  infeftment  must  be  regarded  as  the  infeftment  of  the  trus- 
ter or  granter  of  the  nominal  right,  and  not  of  the  trustee,  who 
has  no  right  or  interest  to  maintain  but  that  of  his  constituent 
Neither  Lewis  Rose,  nor  any  person  in  his  right,  found  upon 
the  nominal  feu-right  as  a  restriction  of  the  defender's  claim  of 
terce.  On  the  contrary,  Lewis  Rose  was  himself  denuded  of  the 
nominal  right  by  the  reconveyance  in  favour  of  the  defender's 
husband.  That  reconveyance  effectually  put  an  end  to  aU  right 
in  Lewis  Rose,  and  operated  as  a  discharge  of  his  right  in  iavour 
of  his  uncle. 

juDoi«NT.  The  Lord  Ordinary  Reported  the  cause,  and  the  Lords  there- 
'  '  '  after  "  Repelled  the  Reasons  of  Reduction." 
Facu™R?i^rt  ^^  *^®  Paculty  Report  it  is  stated,—"  The  Court  were  of 
opinion,  that  as  the  husband  himself  could  not  in  any  event 
have  founded  an  objection  to  his  wife's  legal  daim  upon  the 
erroneousness  of  his  titles,  his  representative,  the  pursuer,  was 
equally  precluded  from  urging  that  plea.  It  seemed,  likewise, 
to  be  in  general  understood  that  the  reconveyance,  though  not 
completed  by  sasine,  was  sufficient  to  transfer  to  Mr.  Rose  the 
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substantial  right  held  by  his  fether,  ia  contradistinction  to  the        ^^^ 
nominal  title  of  his  trustee."  FRAaim. 

On  the  Session  Papers  in  the  cause,  Lord  President  Campbell  1790. 
has  written, — ^**  Question  about  a  claim  of  terce  where  the  fee  s^i^nay^Smp- 
of  an  estate  was  in  a  trustee.  Cleariy  entitled  to  her  terce  of  ^^^'^^^^'^ 
the  Nairn  lands.  As  to  superiority  of  Kilravock,  it  is  not  a 
proper  subject  of  terce  ;  and  as  to  the  dominium  utile^  the  ma- 
terial question  to  be  considered  is,  Whether  the  infeftment  in 
Lewis  Rose  as  trustee  is  not  tantamount  to  an  infeftment  in 
person  of  truster  himself  ?  Reconveyance  to  late  Hugh  Rose  in 
1 785  was  virtual  acknowledgment  of  the  substantial  right  in 
him,  and  rendered  it  unnecessary  for  him  either  to  serve  or 
make  up  titles  by  adjudication  in  implement.  Nominal  fee  in 
Lewis  Rose  became  from  that  moment  an  actual  fee  in  Hugh 
Rose.  Suppose  I  purchase  an  estate,  and  take  the  rights  in 
name  of  a  trustee  for  me  who  is  infeft,  will  not  my  widow  have 
her  terce  ?  Suppose  I  grant  an  heritable  bond  to  a  creditor, 
will  it  not  be  good  ?  A  nominal  trust-fee  ought  not  to  be  held 
as  any  impediment  to  the  act  of  the  proprietor,  or  to  the  title 
of  any  person  deriving  right  from  him.  It  cannot  be  set  up 
in  competition,  because  it  is  fictitious.  If  it  cannot  exclude  the 
party  himself,  neither  can  it  his  widow.  If  I  am  infeft  in  my 
estate  by  the  intervention  of  a  trustee,  may  not  I  pursue  a  re- 
moving ?  Case  here  similar.  Reconveyance  to  Hugh  Rose 
made  any  other  title  in  his  person  unnecessary.  An  heir 
having  different  ways  of  making  up  titles,  may  do  it  in  any  con- 
sistent form. 

"  K  I  am  infeft  in  my  estate,  and  convey  to  my  eldest  son 
with  reserved  powers  of  burdening,  and  my  son  is  infeft,  I  may 
grant  an  heritable  bond  to  a  creditor,  the  fee  being  substantially 
in  me,  though  not  so  formaiiter.  Suppose  I  convey  that  same 
estate  to  a  trustee  to  hold  it  as  a  mere  name  for  my  be- 
hoof, the  substantial  fee  remains  in  me,  and  I  may  exercise  all 
acts  of  property  whatever  relating  to  it.  No  occasion  to  reserve 
special  powers,  for  by  the  nature  of  the  transaction,  I  reserve 
the  whole  powers  of  a  proprietor.  In  that  case,  there  seems  to 
be  no  doubt  that  my  widow  will  have  her  terce.  Lord  Stair 
says, — *  By  whatsoever  way  the  husband  is  sinefraude  divested, 
the  terce  id  excluded.'     But  in  the  supposed  case  he  is  not 
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truly  divested  at  all.  The  case  of  taking  the  fee  originally  iu 
name  of  a  trustee,  seems  to  be  nearly  the  same,  the  fee  being 
substantially  in  him.  Even  without  any  trust,  a  fee  is  some- 
times held  to  be  in  the  husband,  although  it  is  actually  in  an- 
other, e.g.y  where,  without  providing  his  wife,  he  dispones  to 
his  eldest  son.     If  it  is  not  a  trust,  it  is  a  fraud." 


1.  The  equitable  principle  ap- 
plied in  the  case  of  BosE  t?.  Fra- 
S£By  has  been  extended  to  other 
cases  in  which  the  interests  of  bene- 
ficiaries under  trusts  are  involved. 
Where  lands  are  conveyed  to  trus- 
teesy  with  instructions  to  sell  the 
lands,  and  invest  the  price  in  the 
purchase  of  other  lands  to  be  settled 
on  a  certain  series  of  heirs,  or  where 
funds  are  conveyed  for  that  pur- 
pose, and  a  delay  has  taken  place 
in  canying  the  instructions  of  the 
truster  into  effect,  the  subjects  con- 
veyed are  dealt  with  as  if  the  direc- 
tions of  the  truster  had  been  im- 
plemented ;  and  the  beneficiary 
under  the  trust  is  held  entitled  to 
exercise  the  same  powers  as  he 
might  have  exercised,  if  the  lands 
had  been  actually  purchased  and 
conveyed  to  him  by  the  trustees. 

2.  In  the  case  of  Dalbymple 
V.  Ranken,  Dec.  3,  1836,  Lobd 
Gillies  observed, — "  It  is  a  prin- 
ciple of  equity  and  common  sense 
in  disposing  of  questions  which 
arise  out  of  trusts,  especially  be- 
tween the  trustees  and  the  bene- 
ficiary under  the  trust,  that  when 
any  delay  occurs  without  his  fault, 
in  carrying  into  effect  the  direc- 
tions of  the  truster,  still  the  been- 


ficiaiy  must  be  dealt  with  as  if  the 
trust  had  been  duly  implemented. 
In  this  case,  therefore,  I  look  upon 
Banken  just  as  if  he  was  the  assig- 
nee of  the  first  heir  of  entail  in  these 
estates.  He  holds  an  onerous  assig- 
nation from  the  party  who  possesses 
the  substantial  right  in  the  rents 
and  administration  of  the  estates.** 
3.  In  the  same  case,  Lord  Pb£- 
siDENT  Hope  observed, — "  It  was 
merely  as  a  matter  of  convenience 
that  the  execution  of  entails  of  the 
lands  which  were  bought  by  the 
suspenders  was  allowed  to  lie  over. 
Had  the  trust  been  literally  fSol- 
lowed  out,  that  would  have  been 
done  before  this  time,  and  Lord 
Stair  would  have  been   infeft  as 
first  heir  of  entail.    It  is  no  fault 
of  his  Lordship  that  this  has  not 
been  done,  and  I  think  that   in 
any  question  with  the  suspenders, 
both  Lord  Stair  and  his  onerous 
assignee  must  be  dealt  with  as  if 
the  trust  had  been  so  far  imple- 
mented.   It  would  be  nnjust  to 
Lord  Stair  if  he  was  not  to  he  held 
as  being  in  the  same  situation  in 
which  he  would  have  been,  if  the 
entail  of  these  lands  had  been  exe- 
cuted, and  he  was  infefk  as  first 
heir  of  entail." 
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4.  In  the  case  of  Turnbull  v. 
Cowan,  March  17,  1848,  Lobd 
Chancellob  Cottenham  ob- 
served,— "According  to  the  rule 
of  equity  which  applies  to  Scot- 
land as  well  as  to  this  country,  what 
the  truster  has  directed  to  be  done 
at  the  time  of  hisdeath  must  be  con- 
sidered as  having  been  done,  and 
if  it  is  postponed  by  any  accidental 
circumstances,  although  it  might 
make  a  difference  to  the  parties 
whether  the  produce  of  the  trust- 
estate  is  received  in  the  shape  of 
interest  or  in  the  shape  of  rent, 
yet  their  right  must  be  the  same. 
It  is  not  a  postponement  by  the 
trustees  of  the  execution  of  the 
trust  that  can  possibly  take  the 
property  from  one  party  entitled 
to  it,  and  give  it  to  other  parties 
not  entitled  to  it.  We  must 
therefore  suppose  that  tlie  testator 
supposed  that  what  he  directed  to 
be  done  would  be  done."'* 

5.  In  the  case  of  Houston  v. 
Nicholson,  January  28,  1756, 
Lady  Shaw  entailed  her  estate  of 
Camock,  and  certain  annuities, 
upon  her  daughter  Lady  Houston, 
as  institute.  The  entail  contained 
a  clause  em]K>wering  the  institute 
and  the  heirs  of  taillie  to  provide 
their  respective  husbands  and  wives 
in  a  competent  liferent  ^^  out  of  the 
foresaid  estate  not  exceeding  a  just 
third  of  the  rents  thereof,  by  way 
of  locality,"  which  was  declared  to 
be  in  full  to  them,  both  of  courtesy 
and  terce.  By  a  .subsequent  clause 
of  the  deed,  the  entailer  appointed 
her  daughter  to  employ  the  an- 
nuities in  the  purchase  of  lands, 
and  to  annex  them  to  the  entailed 
estate,  and  she  directed  her  to  take 


the  rights  to  herself  and  the  heirs  of 
taillie,  under  the  same  provisions 
and  conditions  as  were  expressed 
in  regard  to  the  entailed  estate. 
Lady  Houston  and  her  eldest  son, 
Sir  John,  afterwards  joined  in 
granting  a  liferent  infeftment  of  a 
third  of  the  lands  to  Sir  John's 
wife,  and  became  bound  to  pay  her 
a  farther  annuity  of  1600  merles 
yearly,  and  in  security  of  the  an- 
nuity. Lady  Houston  assigned  a 
third  part  of  the  yearly  interest  of 
£2026,  being  the  amount  of  the 
annuities  conveyed  by  Lady  Shaw, 
and  which  were  at  the  time  invest- 
ed on  heritable  security.  On  the 
death  of  Lady  Houston  and  her 
son  Sir  John,  a  claim  was  made 
on  the  part  of  his  widow  for  a  third 
part  of  the  yearly  interest  of  the 
sum  of  £2026.  The  heir  of  entail 
PLEADED,— That  the  faculty  of 
burdening  with  a  liferent  extended 
only  to  the  extent  of  the  estate  of 
Camock.  The  executor  of  Sir  John 
PLEADED, — That  the  power  of  bur- 
dening extended  to  the  annuities 
also,  as  they  were  directed  to  be 
invested  in  the  purchase  of  lands, 
and  the  lands  settled  on  the  same 
condition  and  provision  with  the 
estate  of  Camock.  The  Lords 
Found,  "  That  Lady  Houston  had 
power  to  provide  the  wife  of  her 
son,  the  apparent  heir,  in  his  con- 
tract of  marriage  in  a  jointure  of 
a  third  part  of  the  entailed  money, 
and  that  her  representatives  were 
bound  to  implement  that  obliga- 
tion." 

6.  In  the  case  of  Macpherson 
V.  Macpherson,  May  24,  1839, 
an  heir  of  entail  in  possession,  and 
who  had  the  beneficial  interest  in 
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certain  trust  funds,  directed  to 
be  laid  out  in  the  purchase  of 
lands,  to  be  also  entailed,  provided 
his  wife,  by  an  antenuptial  con- 
tract, in  an  annuity  equal  to  one- 
fourth  of  the  rents  of  the  entailed 
estate,  and  of  the  whole  other  es- 
tate and  effects  then  under  trust, 
and  bound  himself  to  infeft  her  in 
liferent  in  the  separate  estate  so 
soon  as  it  should  be  vested  in  land. 
During  the  subsistence  of  the  mar- 
riage, a  portion  of  the  trust-iunds 
was  applied  in  the  purchase  of 
lands,  and  these  lands  were  en- 
tailed; and  another  portion  was 
applied  in  the  purchase  of  lands, 
but  which  were  not  entailed  prior 
to  the  death  of  the  husband.  The 
Court  held  that  his  widow  was  en- 
titled to  a  liferent  annuity  equal 
to  one-fourth  of  the  free  rents  of 
the  whole  estate,  including  that 
which  had  been  entailed,  as  well 
as  that  which  had  not  been  en- 
tailed prior  to  the  death  of  her 
husband. 

7.  One  of  the  subjects  conveyed 
to  the  trustees  was  an  heritable 
bond  for  £4600.  The  trustees 
were  directed  to  demand  payment 
of  the  bond,  and  as  soon  as  an  op- 
portunity should  occur,  to  pur- 
chase land  as  near  to  his  entailed 
estate  as  could  be  procured,  and 
to  execute  an  entail  of  the  lands 
so  purchased,  upon  the  heir  of  en- 
tail in  possession,  under  the  con- 
ditions and  limitations  contained  in 
the  deed  of  entail  formerly  execut- 
ed by  the  truster.  By  the  former 
entail,  the  heirs  of  entail  were  em- 
powered to  provide  their  wives  and 
husbands  in  an  annuity  not  ex- 
ceeding a  fourth  part  of  the  free 


rents  of  the  estate.  The  directioiis 
to  the  trustees,  with  r^ard  to  &e 
bond,  were  fulfilled  iu  the  lifetime 
of  the  husband.    With  regard  to 
this  portion  of  the  trust  subjects, 
LoBB  MoNCREiFF,  in  the  Note 
to  his  Interlocutor,   observed,— 
^'  When  the   defender  maintainB 
that  nothing  but  an  infeftment  in 
an  heritable  estate  could  vest  the 
powers  of  providing  the  annuity 
here  claimed,  and  tries  to  illus- 
trate the  proposition  by  common 
rules  applicable  to  land  estates  de* 
scending  by  succession  on  ancient 
titles,  she  evidently  throws  aside 
the  ftindamental  fact,  that  there 
is  no  ancient  title,  and  that  all  de- 
pends on  the  will  of  one  man,  the 
immediate  author  of  the  granter  of 
the  onerous  settlement  in  question. 
The  question  is,  What  is  the  tme 
and  legal  import  of  the  deeds  ex- 
ecuted by  the  predecessor  of  the 
pursuer^s  husband^   in  regard  to 
the  matter  here    in   discussion  t 
There  is  no  technicality  in  it ;  the 
deeds  being  all  the  deeds  of  one 
man,  who  was  completely  ni  ^ 
arbiter.    The  Lord  Ordinary  ap- 
prehends, that   Mr.   Macpherson 
was  entitled   and   empowered  to 
bind  himself  onerously  to  provide, 
and  in  anticipation  of  the  due  exe- 
cution of  the  trust,  directly  to  pro- 
vide to  his  wife  an  annuity  eqnal 
to  one-fourth  of  the  rents  of  the 
whole  estate  or  effects  under  trust. 
The  trust  was  expressly  constitut- 
ed for  James  Macpherson  as  the 
first  heir  of  entail ;  and  as  it  was 
quite  explicit  as  to  the  entail  re* 
ferred  to,  and  the  title  to  be  given 
as  soon  as  land  should  be  acquired, 
he  was  entitled  to  act  on  the  faith 
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of  such  a  title  hemg  vested  in  him 
when  the  tmst  should  be  ftilly  ex- 
ecated^  and  to  contract  and  pro- 
vide accordingly  in  the  exercise  of 
the  power  which  any  entail  to  be 
made  mnst  confirm,  and  he  having 
done  so,  and  subsequently  become 
vested  in  the  lands  in  question,  it  is 
the  same  case  as  if  he  had  then  made 
the  same  settlement  withexpressre- 
ference  to  the  particular  lands.  It 
is  a  much  clearer  case  in  this  point 
than  that  of  Houston  v.  Nichol- 
son, for  there  the  money  appoint- 
ed to  be  laid  out  on  land  to  be  en- 
tailed, had  not  been  laid  out  in  the 
lifetime  of  the  grantor  of  the  pro- 
vision, and  the  Lord  Ordinary 
cannot  think  that  in  this  question 
it  can  possibly  make  any  difference 
that  the  bond  here  was  vested  in 
trust  for  the  heir'*s  behoof.'* 

At  the  advising  of  the  cause, 
JLoBD  Justice-Clebk  Boyle 
observed, — "  I  cannot  get  rid  of 
the  force  of  the  case  of  Houston. 
There  the  money  was  not  laid  out 
at  the  time  of  the  marriage-con- 
tract, and  the  provision  was  to  be 
by  way  of  locality,  which  is  a 
stronger  case.  It  is  essentially 
necessary  to  look  to  the  will  of 
1793,  and  to  the  intention  of  old 
]Vir«  Macpherson,  with  reference 
to  which  there  is  no  doubt  that 
the  heir  of  entail  had  the  power  to 
provide  an  annuity  to  his  widow 
from  the  funds  then  under  trust, 
which  were  to  be  afterwards  laid 
out  in  lands  to  be  entailed ;  and 
because  the  executors  living  in  dif- 
ferent quarters,  did  not  sufficiently 
attend  to  the  exact  and  speedy  ful- 


filment of  that  intention,  we  are 
not,  therefore,  to  refuse  to  give 
effect  to  it."  Lobd  Meadow- 
bank  observed, — "  I  am  entirely 
of  the  same  opinion,  and  consider 
the  case  of  Houston  to  be  deci- 
sive." Lobd  Medwtn  observed, 
— "  Looking  to  old  Mr.  Macpher- 
son's  deeds,  and  to  the  circum- 
stances of  the  case,  I  can  see  no- 
thing to  distinguish  it  from  the 
case  of  Houston,  which  is  even  a 
stronger  case,  and  I  think  Mrs. 
Macpherson's  claim  is  irresist- 
ible." 

The  case  having  been  appealed 
by  the  defender,  the  judgment  was 
affirmed.  Lobd  Campbell  ob- 
served,— "  The  husband  having  so 
bound  himself,  the  only  question 
is, — Had  he,  or  had  he  not,  power 
so  to  bind  the  property  to  which 
he  refers  t  As  to  the  original  pro- 
perty of  James  Macpherson,  there 
can  be  no  doubt.  And  there  can 
be  no  doubt  as  to  the  residue  of 
the  property  which  was  directed  to- 
be  laid  out  in  land,  and  to  be  en- 
tailed. If  that  had  taken  place, 
then,  under  the  provision  of  the 
Statute,  he  had  power  to  make 
charge  for  his  widow  to  the  extent 
of  one-fourth  of  the  income  of  that 
property.  And  whether  the  money 
was  actually  invested,  or  remained 
in  trust  to  be  invested,  I  appre- 
hend it  is  quite  impossible  that  the 
widow,  the  party  to  the  marriage- 
settlement,  could  suffer  firom  the 
omission  or  neglect  of  this  party 
in  carrying  into  effect  the  trusts  of 
XhemM:'*— House  of  Lordi^  Cases, 
Aujfust  13, 1846. 
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A  Conveyance  of  Land  to  Trustees  with  unlimited  powers  of  sak, 
subject  to  a  reconveyance  of  the  reversion  to  the  Truster^  does  mt 
absolutely  divest  the  Truster,  but  operates  merely  as  a  burden  on  his 
radical  right  of  property,  and  that  right  is  liable  to  be  adjudged  hy 
his  Creditors. 

CAMPBELL  V.  EDDERLIKE. 

Jan.  14, 1801.  In  1794,  Mr.  Campbell  of  Edderline,  conveyed  his  estate  to 
Narrative,  trusteos  for  behoof  of  his  Creditors.  By  the  trust-deed  the  lands 
were  conveyed  to  the  trustees,  and  the  survivors  or  survivor  of 
them,  absolutely  and  irredeemably  for  behoof  of  the  granter's 
whole  creditors.  The  trustees  were  empowered,  without  the 
consent  either  of  the  grantor  or  his  creditors,  to  sell  such  parts 
of  them  as  should  be  sufficient  to  pay  the  whole  of  the  truster's 
debts.  After  paying  the  truster's  debts,  the  trustees  were  ap- 
pointed to  execute  a  strict  entail  of  the  residue.  The  tnist- 
deed  was  farther  declared  irrevocable  until  the  whole  purposes 
of  the  trust  should  be  fulfilled. 

The  trustees  were  infeft  upon  and  acted  under  the  trust-deed. 
The  truster  died  soon  after  the  date  of  its  execution.  Soon 
after  his  death,  an  heritable  creditor  brought  a  judicial  sale  of 
his  estate.  After  this  action  had  been  instituted,  several  other 
creditors,  disregarding  the  trust-right,  led  adjudications  against 
Ihe  estate.  These  adjudications  were  deduced  upon  special 
charges  directed  against  the  eldest  son  and  heir  of  Uie  truster. 

The  truster  was  indebted  to  Captain  Campbell  of  Inverliver, 
in  the  sum  of  £2400.  His  trustees  constituted  the  debt  against 
the  trustees  of  Mr.  Campbell  of  Edderline,  and  upon  the  decree 
of  constitution  they  obtained  a  decree  of  adjudication  against 
Edderline's  trustees,  adjudging  from  them  the  estate  of  Edder- 
line, in  payment  of  the  debt  due  to  their  constituent.  This  last 
adjudication  was  without  year  and  day  of  the  other  adjudica- 
tions, which  were  led  against  the  truster's  heir. 

In  the  competition  among  the  creditors  on  the  estate  of  Ed- 
derline, the  trustees  of  Mr.  Campbell  of  Inverliver  objected  to 
the  adjudications  which  had  been  led  against  the  heir  of  the 
truster,  on  the  ground  that  the  truster  was  denuded  of  the  fee 
and  property  of  the  estate,  by^  the  infeftment  on  the  trust-dispo- 
sition executed  by  him. 
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Plbaded  for  the  Objectors.— Mr.  Campbell  of  Edderline    Campbell 
was  completely  divested  of  the  real  right  and  property  of  his    Eddsblins. 
estate  by  the  trust-right  and  infeftment.     The  trust-deed  con-      TsoTT 
veys,  alienates,  and  dispones  the  estate  from  the  grantor,  and  ABQummT  poa 
his  heirs  and  successors,  in  favour  of  Oeneral  Campbell,  and 
others,  in  trust,  for  certain  purposes,  heritably  and  irredeemably* 
Upon  this  deed,  so  conceived,  infeftment  followed.     This  is  one 
of  the  established  modes  of  transferring  feudal  property  inter 
vivos.     The  will  of  the  proprietor,  the  disponer,  is  expressed 
with  every  requisite  solemnity,  and  delivery  of  the  subject  con- 
veyed is  given  to  the  disponee  in  fee  and  property  though  in 
trust,  heritably  and  irredeemably.     If  this  was  not  a  complete 
transference  of  the  real  right  and  property  of  the  estate,  it  is 
difficult  to  see  how  one  man  can  be  divested  of  heritable  pro- 
perty, and  another  man  invested  with  it  inter  vivos. 

If,  indeed,  the  trust  had  been  created  entirely  for  the  grantor's 
own  behoof,  it  might  be  said  that  the  trustees  were  only  a  name 
for  the  truster,  and  that  he  could  not  be  said  to  be  completely 
divested.  Even  this  might  admit  of  a  doubt,  in  a  case  such  as 
the  present,  where  the  estate  was  conveyed  and  delivered  to  the 
trustees  for  certain  uses,  with  a  power  of  sale,  and  a  declaration 
that  the  trust  should  be  irrevocable,  until  these  uses  were  ac- 
complished. The  trustees  in  such  a  case  have  an  obvious  power 
over  the  estate,  independently  of  the  will  of  the  truster,  or  for- 
mer proprietor.  It  cannot  therefore  be  said,  that  the  granter  is 
not  divested  of  the  real  right  and  property,  when,  independently 
of  his  will  or  consent,  the  grantee  may  alienate  and  deliver  this 
property  to  another.  Neither  can  it  well  be  said  that  this  alien- 
ation takes  place  in  virtue  of  the  special  mandate  or  power  to 
sell  contained  in  the  trust-right ;  for,  if  the  trust-deed  were  con- 
sidered merely  as  a  mandate  or  commission,  it  would  expire  by 
the  death  of  the  granter,  but  it  is  not  pretended  that  in  this 
case  the  trust-right,  or  the  power  of  the  trustees,  was  at  an  end 
by  Edderline's  death.  On  the  contrary,  it  is  admitted  that  the 
trustees  might  vaUdly  sell  the  estate  after,  as  well  as  before 
that  event.  This  appears  to  demonstrate,  that,  by  the  trust- 
deed  and  infeftment,  the  trustees  were  constituted  proprietors, 
and  that  it  was  this  right  of  property  which  enabled  them  to 
sell  the  estate  after  the  death  of  the  granter.     It  is  no  doubt 
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An                 r  T     J  .    m  A  i^^ecame  under  a  personal 

A  Conveyance  of  Land  to  Tr^'  -^  iv-   i_  .      i.  x  xv^-   •    n 

..  ^  ^  Jmd  his  heirs,  but  this  is  all 

8tU)ject  to  a  reconveya'*^  ,/y^ 

absolutely  divest  the '  <  >^    .     ^,  i_  x     i 

^  radical  right  of  r  ^^^^J^T^^^  "^       ?  *  if"^ 

f  his  CredZs,  .    '  >a>  ^^^^^  ^^  **^^  S™^*^  ^'^^ 

^  yp'^^iori  to  the  present  case.    For  here 

\  r^  \-'''*^0o^  executed  for  the  sole  behoof  of  the 

Jan.  14, 1801.       In  1 794.        ''>J^'^0^,  by  its  obvious  intention,  and  even  by 

^  Narrative,    trustecs  fr         ^'^^^H  ^^^^  Created  for  the  use  and  behoof  of  the 

were  cc      /^jl^^^^  *°^  ^  particular  for  those  contained  in 

them.         >^;^^^^pressly  declared  to  be  a  part  of  the  trust-deed 

I  whr'        '^^i^tig^^i  therefore,  which  is  declared  to  be  irreyoca- 

l  cr         ^^.f^d^^  were  paid,  and  on  which  infeflment  followed, 

l^/11^^  was  acquired  to  the  creditors,  of  which  they 
fJ^^t  be  deprived  by  any  act  or  deed  of  the  truster,  or  even 
^^  trustees.     It  cannot  be  said,  with  any  propriety,  that  a 
^  -M  ^^  granted  by  a  debtor  to  his  creditors  is  for  the  behoof 

f^e  debtor  himself.  In  order  that  the  debts  might  be  paid, 
^Q  trustees  are  invested  with  an  absolute  and  irrevocable  power 
0{  sale.  This  absolute  and  independent  power  of  alienation, 
which  was  confessedly  vested  in  the  trustees,  is  of  the  very 
essence  of  property.  It  follows,  therefore,  that  Edderlme,  the 
grantor,  who  retained  no  power  whatever  over  the  fee  and  pro- 
perty of  the  estate,  must  have  been  completely  divested. 

In  order  farther  to  illustrate  this  point,  it  may  be  supposed 
that  Edderline,  during  his  own  life,  and  that  of  the  trustees,  had 
found  means  to  pay  his  debts,  and  became  desirous  to  be  restored 
to  the  possession  and  property  of  his  estate.  How  was  this  to 
be  accomplished  1  Would  the  feudal  right,  which  was  trans- 
ferred to  and  vested  in  the  trustees,  instantly  revert  to  Bdder 
line,  without  the  interposition  of  any  feudal  form  or  any  act  of 
the  trustees  %  This  can  scarcely  be  maintained,  for  it  is  incon- 
sistent with  every  feudal  idea  and  principle.  I^  on  the  other 
hand,  it  is  admitted,  that  a  reconveyance  from  the  trustees 
would  be  necessary  to  reinvest  Edderline,  this  would  necesBarilj 
presuppose  that  Edderline  had  been  formerly  divested. 

Again,  it  may  be  supposed,  that,  after  the  death  of  Bdder* 
line,  the  grantor,  his  son  and  heir,  upon  paying  the  debts,  was 
desirous  to  make  up  titles  to  the  estate,  and  possess  it  as  pro- 
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'•.     How  could  this  be  accomplished  ?    The  conunon  me-    oampbmll 
oj  which  an  heir  makes  up  a  title  to  the  feudal  estate    EDDMBLum. 

as  ancestor,  is  by  a  precept  of  clare  constat^  or  by  a  special  isoi. 
service.  But  neither  of  these  modes  would  do  in  the  present 
case.  A  precept  of  clare  constai^  and  a  special  service,  both 
proceed  on  the  assumption,  that  the  ancestor,  in  whose  right 
the  claimant  demands  an  entry,  died  last  vest  and  seized  in  the 
fee  and  property  of  the  estate.  In  the  present  case,  however, 
the  son  and  heir  of  Edderline  could  not  affirm  that  his  father 
died  last  vest  in  the  fee  and  property,  for  during  his  own  life 
he  was  divested  of  the  feudal  right  and  property  by  the  infeft- 
ment  in  favour  of  the  trustees.  A  precept  of  clare  constcUy  or  a 
special  service  in  favour  of  the  son  of  Edderline,  would  therefore 
carry  nothing,  since  no  feudal  property  remained  in  Edderline 
at  the  time  of  his  death.  If,  therefore,  a  feudal  service  of  the 
heir  of  Edderline  would  have  been  inept  and  void,  a  special 
charge  to  him  to  enter  heir  to  his  father  would  be  equally  void 
and  ineffectual  This  is  too  clear  to  be  contested  ;  for,  if  the 
ancestor,  to  whom  the  heir  is  charged  to  enter,  was  denuded 
before  his  death,  it  necessarily  follows  that  the  special  charge, 
like  a  special  service  in  the  same  circumstances,  must  be  void, 
and,  of  course,  the  adjudications  foimded  upon  such  charge 
must  be  void  also.  The  simple  question  therefore  is,  Whether, 
in  the  circumstances  of  this  case,  a  special  service  of  the  son  of 
Edderline,  as  heir  to  his  father,  could  carry  anything  1  It  is 
submitted  that  it  could  not,  since  the  feudal  property  was  trans- 
mitted from  Edderline  during  his  own  life,  and  vested  in  other 
persons  by  infeftment,  proceeding  on  a  deed  which  Edderline 
could  not  recall. 

As  a  still  farther  illustration  of  the  point  under  consideration, 
it  may  be  supposed  that,  after  the  execution  of  the  trust-right, 
and  after  the  infeftment  upon  it  was  taken  and  recorded,  Edder- 
line had  thought  proper  to  borrow  a  sum  of  money,  and  to  grant 
an  heritable  bond  for  it  on  the  estate  conveyed  to  the  trustees  ; 
would  not  the  infeftment  on  such  heritable  bond  be  void  and 
null,  as  proceeding  a  non  habente  potestatem  ?  It  is  humbly 
apprehended  that  it  wi^uld,  and  yet  it  must  have  been  valid  and 
effectual,  if  the  feudal  right  and  property  of  the  estate,  instead 
of  being  transferred  to  and  vested  in  the  trustees,  remained 


462  TRANSMISSION  OF  LAND. 

Campbkll     yfH)^  Edderline  the  truster.    Again,  it  may  be  farther  supposed, 
£ DDKaLiNK.   that,  after  being  infeft,  the  trustees,  who  had  an  irrevocable 
1801.       power  of  selling  the  estate,  had  sold  the  same  for  an  adequate 
price  to  one  person,  and  that  EdderUne  the  truster  had  made 
a  sale  of  it  to  another,  is  it  not  perfectly  clear,  that  the  pur- 
chaser from  the  trustees,  infeft  with  an  absolute  and  irrevocable 
power  of  sale,  would  be  preferred  to  the  purchaser  from  Ed- 
derline the  truster,  who,   from  the  face  of  the  records,  was 
completely  denuded  ?     If,  in  this  manner,  the  purchaser  from 
the  trustees  would  be  preferable,  it  could  be  upon  no  other  prin- 
ciple than  that  the  fee  and  property  of  the  estate  had  been  vestetl 
in  them.     It  is  easy  to  understand,  that  notwithstanding  the 
trust-right  and  infeftment,  the  truster  might  have  a  personal 
obligation  upon  the  trustees  to  account,  or  a  personal  right  to  the 
reversion,  if  there  should  be  any  ;  but  it  is  difficult  to  conceive 
that  he  could  retain  a  right  to  seU  and  deliver  the  ipsum  corpus 
of  the  estate,  when,  by  the  express  conception  of  the  trust-deed, 
he  had  conveyed  this  right  and  power  of  sale,  and  delivery  of 
the  same  ipsum  corpus  to  the  trustees,  who  might  again  sell 
and  deliver  it  to  any  purchaser.     This,  in  other  words,  would 
be  to  maintain,  that  two  different  persons  might  be  absolute 
proprietors  of  the  same  estate  at  one  and  the  same  time. 

It  is  therefore  submitted  that  Mr,  Campbell  of  Edderline,  the 
truster,  was  completely  denuded  of  the  feudal  right  and  property 
of  the  estate,  and  that  the  same  was  vested  in  the  trustees.  If  this 
plea  be  sustained,  it  follows, /£r^.  That  all  the  adjudications  led 
by  the  other  creditors  are  void  and  null,  as  having  been  deduced 
upon  special  charges  against  the  son  of  Edderline  to  enter  heir 
to  his  father,  who  was  completely  denuded  aft;er  his  death ;  and, 
second^  That  the  adjudications,  led  by  the  objectors,  upon  de- 
creets of  constitution  against  the  trustees,  who  truly  had  the  estate 
vested  in  them,  must  be  valid  and  effectual. 

^^^oSJiSir^  LoBD  EsKGROVB,  Ordinary,  "  Pound,  as  to  the  first  objection. 
That  the  late  Dugald  Campbell  of  EdderUne  waa  not  completely 
divested  of  the  real  right  and  property  of  his  estate  by  the 
trust-right  and  infeftment  thereon,  foun4ed  on  by  the  objectore: 
the  same  having  been  a  trust  for  the  grantor's  behoof,  though 
it  contained  a  power  to  the  trustees  of  selling  the  lands,  for  the 


TBtJST  DISPOSITION.  463 

purpose  of  paying  off  the  granter's  debts,  but  which  power  the     Campbsll 
trustees  never  exercised,  and  still  stood  bound,  in  the  event  of  Edde^inb. 
a  sale,  to  reconvey  or  settle  the  remainder  for  the  behoof  of  the      "isoT 
granter  and  his  heirs,  which  did  not  disable  his  lawful  creditors, 
not  acceding  to  the  trust-deed,  from  doing  dihgence  against 
himself  while  he  lived,  or  against  his  apparent  heir  after  his 
death,  for  payment  or  security  of  their  debts  ;  and,  therefore. 
Repels  the  objections  to  the  adjudications  led  by  the  other  cre- 
ditors against  the  son  and  apparent  heir  of  their  debtor,  after 
his  decease  :  Finds,  as  to  the  second  objection,  That  neither  the 
decree  of  constitution,  obtained  in  absence,  at  the  objectors^  in- 
stance, against  the  said  trustees,  nor  the  adjudication  following 
thereon,  can  aflford  ground  for  preferring  the  objectors  to  the 
creditors,  who  had  before  obtained  adjudications  against  the 
heir  of  the  debtor  upon  special  charges  against  him,  the  objec- 
toi*s'  adjudication  against  the  trustees  being  in  inhahile  diligence, 
the  trustees  not  being  the  real  proprietors  of  the  lands  adjudged, 
nor  the  proper  debtors  in  the  debts  adjudged  for  ;  And,  tertio. 
Finds,  That  the  Act  of  Sederunt  1794,  did  not  deprive  lawful 
creditors  of  the  power  of  adjudging  their  debtors'  estate  accord- 
ing to  the  legal  rules  and  forms,  even  during  the  dependence  of 
a  process  of  ranking  and  sale ;  or  deprive  such  creditors  ad- 
judgers,  of  their  due  preferences  thereby  acquired,  but  only 
superseded  the  necessity  of  creditors  leading  adjudications  pos- 
terior to  the  decree  of  sale  ;  and  as  in  this  case  the  other  credi- 
tors adjudications  are  all  prior  to  any  such  decreet  of  sale,  as 
well  as  prior  to  any  adjudication  led  by  the  objectors,  they  are 
entitled  to  be  ranked  accordingly  before  the  objectors,  and 
therefore  also  Repels  the  third  objection/' 

The  Objectors  having  reclaimed,  the  Court  "  Adhered/'         Judomiwt. 

On  the  Reclaiming  Petition  for  the  Objectors,  Lord  President  j^  ^^^ 
Campbell  has  written, — "  Competition  between  an  adjudication  sir  n^  ^ 
upon  a  decree  against  trustees,  and  an  adjudication  against  Session  Papers. 
heir  of  truster.     First  and  third  findings  in  Interlocutor  clearly 
right.     Point  settled  in  case  of  Sir  Alexander  Campbell     But 
the  second  finding  not  so  clear,  for  the  adjudication  against  the 
trustees  may  also  be  good.     But  probably  not  within  year  and 
clay.      This  point,  however,  not  argued  in  petition." 
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1.  Professor  Bell  observes, — 
"Creditors  in  proceeding  with  ad- 
judications against  the  trust-estate, 
may  direct  these  adjudications 
against  the  granter  of  the  trust,  or 
his  heirs.  In  the  case  of  Edder- 
line  this  point  was  established. 
Thej  may  also,  it  has  been  said, 
direct  those  adjudications  against 
the  trustee.  It  was  also  said  in 
that  case  by  Lord  President  Camp- 
bell, that  the  adjudication  against 
the  trustee  was  competent,  and 
might  have  been  entitled  to  rank, 
pari  pas8Uy  with  the  other  credi- 
tors adjudging  against  the  heir; 
and  he  observed,  that  it  seemed  a 
defect  in  the  case  that  this  was  not 
argued.  I  have  a  note  from  Mr. 
Archibald  Fletcher,  counsel  in  this 
case,  in  these  words,  written  soon 
after  the  decision : — *  The  Lord 
President  concurred  in  the  judg- 
ment; and  yet  he  thought  that 
the  estate  might  be  adjudged  from 
the  trustees ;  and  that  if  the  adju- 
dication against  them  had  been 
within  year  and  day  of  that  against 
the  heir,  there  would  have  been 
pari  passu  preference.  This,  he 
justly  said,  was  not  argued  in  the 
petition ;  and  the  reason  was,  that 
the  fact  was  against  us  as  to  the 
dates.'  " — BelFs  Comm.y  vol.  ii.  p. 
496. 

2.  In  the  case  of  Donaldson 
V.  Grant,  March  11, 1786,  it  was 
held,  that  a  trust  conveyance  for 
behoof  of  creditors  did  not  take 
away  the  right  of  voting  at  the 
election  of  a  member  of  Parliar 
ment.  Lobd  Braxfield  observ- 
ed,— "  The  vote  is  good ;  my  cre- 
ditor's possession  is  mine.  Such 
possession  is  an  accountable  one. 


As  long  as  my  estate  is  not  sold, 
it  is  my  property,  and  I  may, 
when  I  please,  denude  the  trustees 
by  paying  off  the  debt.  Areverser 
is  entitled  to  vote  during  the  cur- 
rency of  the  legal,  because  he  may 
redeem  when  he  pleases.  The  Act 
of  Parliament  has  provided  for  this 
very  case,  by  declaring,  that  no  in- 
feftment  for  relief  or  payment  shall 
have  vote."  Lord  Eskgroye  ob- 
served,— "  The  right  is  in  the 
debtor,  although  the  creditor  have 
power  to  sell.'^ — Hailei  Decisions^ 
vol.  ii.  p.  994. 

3.  In  the  case  of  Campbell  v. 
Spiers,    December  14,  1790,  a 
party  had  conveyed  his  estate  to 
trustees  for  payment  of  his  debts, 
with  power  to  take  possession,  and 
sell  what  portion  should  be  neces- 
sary, and  ultimately  settle  the  resi- 
due on  certain  heirs  of  entail.   The 
deed  contained  procuratoiy  and 
precept,  and  the  trustees  took  in- 
feftment  on  the  precept,  but  re- 
nounced the  procuratory  in  favour 
of  the  apparent  heir.     The  ques- 
tion raised  was.  Whether  the  titles 
so  standing  in  the  trustees,  after 
the  truster's  death,  his  apparrait 
heir  had  a  right  to  be  enrolled  as  a 
voter  ?  The  Court  did  not  proceed 
on  the  circumstance  of  the  proca- 
ratory  of  resignation  having  been 
renounced  by  the  trustees  in  fa- 
vour of  the  apparent  heir,  but  held 
the  objection  arising  from  the  trust 
settlement  as  without  any  solid 
foundation.    The  Faculty  Report 
states, — ^^Even  altliough  the  trust- 
er had  obtained  a  Crown  charter, 
this,  it  was  observed,  would   not 
have  precluded  the  truster  or  his 
heir  from  the  privilege  of  voting  as 
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^freeholder."  The  Court, therefore, 
repelled  the  objection  to  the  appa- 
rent heir  bemg  enrolled,  and  this 
judgment  was  afterwards  affirmed 
by  the  House  of  Lords,  March  5, 
1791. 

4.  On  the   Session  Papers  in 
the  case  of  Campbell  v.  Spi£RS, 
Lord  President  Campbell  has  writ- 
ten, "Two  objections.  First,  Title. 
Second,  Valuation.   As  to  first, — 
No  want  of  possession.   It  is  a  lu- 
crative succession,  though  under 
entail  and  trust.    Sir  Alexander 
represents  his  father,  and  receives 
from  the  trustees  that  portion  of 
the  rent  which  is  allowed  him. 
The  entail  dispones  the  estate  in 
his  favour  as  institute,  and  he  is 
apparent  heir.     The  possession  of 
the  trustees  is  his  possession.  Civil 
possession  sufficient.    But  the  ob- 
jection is,  that  his  title  is  defeasible, 
as  the  trustees  may  sell  to  a  pur- 
chaser, who  may  execute  the  pro- 
curatory.  The  renunciation  of  little 
consequence,  as  it  only  binds  them 
personally,   and  not  recorded  in 
the  Register  of  Sasines ;  and  even 
if  it  were,  I  doubt  if  it  be  a  feudal 
method  of  securing  Sir  Alexander 
in  the  superiority.   But  independ- 
ent of  this  renunciation,  can  it  be 
said  that  he  is  divested  of  the  right 
of  voting  by  a  settlement  in  his 
own  favour,  or,  which  is  the  same 
thing,  trustees  for  him,  the  domir 


nium  directum  still  remaining  in 
hcereditate  untaken  up.  The  ob- 
jector must  be  able  to  shew,  that  a 
trust-conveyance,  for  the  purpose 
of  management,  and  for  the  heir^s 
own  behoof,  qiu>ad  the  reversion, 
is  an  alienation  from  the  heir.  Sir 
Alexander  is  entitled  to  have  a 
charter  upon  the  procuratory  in 
the  entail,  or  which  is  the  same 
thing  as  to  third  parties  to  be  serv- 
ed upon  the  former  investitures, 
and  so  to  complete  the  feudal  right 
in  his  person,  which  is  not  inconsis- 
tent with  the  feudal  right  being  also 
in  the  trustees.  If  Sir  Alexander 
died,  would  not  his  wife  be  entitled 
to  her  terce,  or  to  the  jointure  al- 
lowed by  the  entail,  upon  his 
making  up  such  titles  T  Eraser  of 
Lovat  in  a  similar  situation.  Sup- 
pose the  trustees  also  infeft  upon 
a  charter  fi-om  the  Crown,  would 
this  entirely  denude  him  of  the 
feudal  right  to  his  estate,  and  his 
wife  to  the  tercet  What  if  Sir 
James  were  living,  and  he  had  put 
his  estate  under  trust  in  his  own 
life,  would  this  have  been  a  good 
ground  for  turning  him  off  the 
roll  ?  Case  of  Sir  Ludovic  Grant 
very  much  in  point.  Infeftment 
in  security  until  sale  actually  takes 
place,  which  will  of  course  actually 
denude  him.  But  in  meantime, 
the  estate  belongs  to  nobody  but 
him." 
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An  Entail  executed  by  a  Party  who  has  granted  a  Tru8t«mveyance 
for  behoof  of  Creditors,  containing  unlimited  powers  ofsalCy  is  valid 
in  virtue  of  the  radical  right  of  property  remaining  in  the  Truster. 

M'MILLAN  V.  CAMPBELL. 

June  28, 1882.  i^  I'Jdl,  Mr.  Campbell  of  Combie  conveyed  his  whole  pro- 
Nabrativb.  perty  in  trust  for  behoof  of  his  creditors.  The  trustee  had 
power  to  sell  the  lands  without  any  farther  advice  or  consent 
of  the  truster  or  his  creditors,  privately  or  publicly,  and  on  such 
terms  as  he  might  think  fit.  After  payment  of  the  truster's 
debts,  the  trustee  was  directed  to  pay  the  residue  of  the  trust- 
funds  to  the  truster,  his  heirs  or  assignees,  or  to  any  person  to 
whom  the  truster  might  direct  the  same  to  be  paid  by  a  writing 
under  his  hand,  at  any  time  in  his  life,  and  to  convey  and  re- 
dispone  to  him  and  his  foresaids  the  remainder  of  the  lands,  if 
any  part  of  them  should  remain  unsold. 

The  trust-deed  contained  procuratory  and  precept,  and  the 
trustee  took  infeftment  on  the  precept.  A  considerable  portion 
of  the  lands  was  sold,  and  in  1808  the  trustee  reconveyed  the 
unsold  lands  to  the  truster,  under  burden  of  the  remaining  debts. 
This  deed  was  dated  March  24,  1808,  and  contained  only  a 
procuratory  of  resignation  ad  remanentiam.  Mr.  Campbell 
thereafter  expede  an  instrument  of  resignation,  which  set  forth 
that  it  proceeded  in  virtue  of  the  procuratory  contained  in  a 
disposition  of  the  lands,  "  dated  25th  March  last,  executed  by 
Mr.  Ferrier  in  his  favour.''  The  words  "  last"  and  "  executed" 
were  written  on  an  erasure,  of  which  no  notice  was  taken  in  the 
instrument  of  resignation.  Mr.  Campbell  then  executed  an  en- 
tail of  the  lands  in  favour  of  himself  in  liferent,  and  his  eldest 
son  Charles  in  fee.  The  entail  was  recorded  in  the  Register  of 
Tailzies  in  1814,  and  after  Mr.  Campbell's  death,  his  son  made 
up  titles  to  the  lands  under  the  entail. 

The  son  having  subsequently  contracted  debts,  the  pursuer, 
being  one  of  his  creditors,  raised  a  reduction  of  the  instrument 
of  resignation  ad  remanentiam^  expede  on  the  procuratory  con- 
tained in  the  reconveyance  granted  by  Mr.  Ferrier,  his  fiEither's 
trustee,  and  also  the  entail  that  had  followed  upon  it. 
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Plbadbd  for  the  Pursuer. — By  the  infeftment  expede  by    m*millaw 
his  trustee,  the  father  of  the  defender  was  divested  of  the  lands    CAMraisLL. 
in  question,  except  as  to  a  base  mid-superiority.    The  instrument      18827 
of  resignation  expede  by  the  defender's  father,  in  virtue  of  the  Abgumeht  fok 
procuratory  contained  in  the  reconveyance  by  the  trustee,  was        ^^^^ 
vitiated  by  erasures.     Mr.  Campbell  was,  therefore,  never  feu- 
dally reinvested  in  the  lands.    The  feudal  right  of  property  re- 
mained with  the  trustee,  and  is  still  in  his  hcereditas  jacens.    As, 
therefore,  the  truster  was  never  reinvested  with  the  right  of 
property,  no  deed  granted  by  him  could  convey  the  feudal  right 
to  the  lands,  or  serve  as  a  competent  warrant  for  expeding  a 
charter  and  infeftment.     The  truster  could  not,  therefore,  validly 
execute  the  entail  in  question,  and  consequently  the  pursuers, 
as  creditors  of  his  son,  are  entitled  to  charge  him  to  enter  heir 
in  fee-simple,  and  thereupon  to  adjudge  the  lands. 

A  disposition  to  a  trustee  for  behoof  of  creditors,  containing 
unlimited  powers  of  sale,  and  a  disposition  which  impledges 
land  to  an  heritable  creditor,  are  essentially  different.  The  first 
is  a  disposition  in  payment, — the  second  in  security.  Accord- 
ingly, a  renunciation  by  the  heritable  creditor,  or  the  fact  of  his 
recovering  payment,  operates  the  extinction  of  his  heritable 
right-  But  a  disposition  in  payment,  and  the  infeftment  of  the 
disponee,  have  the  efiFect  of  entirely  divesting  the  disponer,  and 
of  vesting  the  feudal  right  in  the  disponee.  Neither  is  a  dispo- 
sition in  payment  aflfected  by  the  stipulation  that  any  reversion 
shall  be  reconveyed,  as  that  merely  creates  a  contingent  jtis 
erediti  to  the  disponer.  In  the  case  of  Edderline  the  question 
merely  was.  Whether  an  adjudication  should  be  directed  against 
the  trustees  infeft,  or  against  the  heir  of  the  truster  1  The  Court 
there  held,  that  as  the  ju8  erediti  remained  in  his  hcereditas  ja- 
cenSy  and  never  was  nor  could  be  in  the  trustees,  i^o  adjudica- 
tion could  take  it  out  of  them,  and  that,  therefore,  an  adjudica- 
tion, unless  directed  against  the  heir  of  the  granter,  was  inept  to 
carry  the  Jus  erediti  or  exigendi. 

Pleaded  for  the  Defender. — The  erasures  in  the  instru-  ABaumtNT  «>» 
ment  of  resignation  founded  on  by  the  pursuers  are  unimport- 
ant,  as  the  dates  therein  mentioned   were  only  requisite  to 
identify  the  procuratory  of  resignation.    This,  however,  was 
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Note  of  Lord 
OrdSnary. 


sufficiently  done  by  the  names  of  the  parties  and  of  the  lands, 
and  by  a  reference  to  the  previous  trust-deed.  There  is  no 
allegation  either  that  any  procuratory,  except  that  of  March  24, 
was  granted  by  the  trustee. 

But  farther,  it  is  of  no  importance  whether  the  procuratory 
granted  by  the  trustee  was  previously  expede  or  not.    Ilot- 
withstanding  the  trust-conveyance  to  Mr.  Ferrier,  the  radical 
right  to  the  lands  remained  in  the  truster,  and  in  virtue  of  that 
right  he  had  power  to  entail  the  lands.     A  disposition  in  trust 
for  behoof  of  creditors,  though  containing  powers  of  sale,  is 
essentially  different  from  a  disposition  and  sale  of  lands.    The 
power  of  sale  is  merely  granted  in  explication  of  the  trust,  and 
does  not  alter  the  nature  of  the  disposition.     There  was  no  in- 
tention on  the  part  of  the  disponer  to  convey,  op  of  the  disponee 
to  accept,  the  lands  in  absolute  satisfaction  of  the  whole  debts, 
or  of  any  definite  part  of  them.     On  the  contrary,  the  lands 
were  merely  placed  under  the  control  of  the  trustees  for  the 
immediate  security  and  the  ultimate  payment  of  the  creditors. 
Though  different  in  form,  it  is  substantially  the  same  as  a  dis- 
position in  security,  with  a  power  of  sale.     The  question,  how- 
ever, is  now  no  longer  open  for  argument,  as  the  point  was  de- 
cided in  the  case  of  Edderline  in  1801,  and  that  judgment  has 
been  acted  on  ever  since. 

LoBD  MoNORBiFP,  Ordinary,  Reported  the  case  to  the  Court 
In  a  Note,  he  observed, — ^*  The  Lord  Ordinary  is  inclined  to 
think  that  the  objection  stated  against  the  vaUdity  of  the  in- 
strument of  resignation  ad  remanentiam  is  a  good  objection.    If 
the  instrument  of  resignation  ad  remanentiam  is  held  to  be  in- 
valid, the  consequence  is,  that  David  Campbell,  the  maker  of  the 
entail,  had  no  feudal  title  under  the  disposition  in  his  favour  by 
Mr.  Ferrier.     His  titles  then  stood  thus : — He  originally  stood 
fiilly  invested  under  his  original  titles  to  the  estate,  before  he 
conveyed  it  to  Mr.  Ferrier ;  he  had  disponed  it  to  Mr,  Ferrier 
in  trust  for  the  payment  of  his  debts,  and  with  a  power  of  sale, 
under  an  obligation  to  reconvey  the  residue  to  himself^  or  Us 
heirs  or  assignees  ;  and  on  this  conveyance  Mr.  Ferrier  stood 
infeft.     And  by  Mr.  Ferrier's  disposition  to  David  Campbell 
there  was  a  personal  right  vested  in  him,  with  an  unexecuted 
procuratory  of  resignation.     The  question  between  the  parties 


TKU8T  DISPOSITION.  469 

is.  Whether,  under  any  of  these  titles,  David  Campbell  had  power    m*Millak 
to  execute  a  deed  of  strict  entail  in  the  form  of  a  procuratory    campbkll. 
of  resignation,  to  the  effect  that,  when  the  title  was  completed      "18327 
by  charter  and  sasine,  the  entail  should  be  effectual  against  the 
creditors  of  his  immediate  heir  ? 

''  It  is  maintained  that  David  Campbell  had  power  to  execute 
the  entail,  First,  In  virtue  of  his  original  radical  title,  preceding 
the  trust-conveyance  to  Mr.  Ferrier ;  and,  Second,  In  virtue  of  the 
personal  right  which  stood  in  him  under  Mr.  Ferrier's  disposition. 
The  first  of  these  points  appears  to  the  Lord  Ordinary  to  be 
the  most  important ;  and  he  thinks  that  it  is  ruled  by  the  prin- 
ciple first  settled  in  the  case  of  the  creditors  of  Campbell  of  Ed- 
derline,  14th  January  1801.     It  seems  to  be  impossible  to  ex- 
plain away  the  doctrine  of  that  case  in  the  manner  attempted 
by  the  pursuers.     The  facts  are  simple  : — Dugald  Campbell 
stood  infeft  in  the  estate ; — he  conveyed  his  estate,  heritably 
and  irredeemably,  to  trustees,  expressly  for  payment  of  his 
debts,  with  power  to  sell,  and  under  an  obligation  to  reconvey 
any  residue  under  a  strict  entail.     The  trustees  were  infeft. 
Mr.  Campbell  died,  and  a  competition  arose  between  adjudgers 
firom   the  trustees,  and  prior  adjudgers  who  had  proceeded 
directly  against  the  estate,  as  in  hcereditate  jacente  of  him,  by 
charging  his  heir  to  enter.     There  could  not  be  a  more  perfect 
state  of  the  case  for  trying  the  question,  whether  the  feudal  title 
subsisted  in  the  truster  1     The  creditors  who  adjudged,  the 
hcBreditas  jacens,  did  not  adjudge  any  mere  jus  crediti ; — ^they 
adjudged  the  estate  itself  by  charging  the  heir  to  enter,  which 
charge  necessarily  implied  that  it  was  competent  for  the  heir  to 
be  served  in  special  as  heir  of  the  investiture  ;  and  accordingly 
the  interlocutor  of  Lord  Eskgrove,  adhered  to  by  the  Court,  ex- 
pressly found  that  Dugald  Campbell  *  was  not  completely  divested 
of  the  real  right  and  property  of  his  estate  by  the  trust-right 
and  infeftment  thereon  founded  on  by  the  objectors, — the  same 
having  been  a  trust  for  the  grantor's  behoof,  though  it  contained 
a  power  to  the  trustees  of  selling  the  lands,'  &c. 

**  The  Lord  Ordinary  is  of  opinion,  that  whenever  an  estate 
can  be  adjudged  as  in  hoereditate  jacente,  to  the  effect  of  carry- 
ing a  feudal  title  by  charter  of  adjudication,  it  must  be  equally 
competent  to  the  heir  to  be  served  and  infeft ;  and  he  thinks  it 


470  TRANSMISSION  OF  LAND. 

M'AhLLAH  a  self-evident  proposition,  that  whenever  a  man's  title  so  stands 
Campbell,  by  his  investituFO,  that  upon  his  death  his  heir  might  be  served, 
1832.  and  get  a  feudal  title  directly  as  heir,  he  himself  must  be  in 
titvhy  v^rhile  alive,  to  convey  the  estate,  subject  to  all  existing 
burdens ;  because,  if  his  investiture  subsist  to  the  effect  of  the 
estate  being  carried  by  the  service  of  his  heir,  he  must  have,  by 
his  sasine,  the  powers  of  an  undivested  fiar  to  convey,  however 
he  may  be  restrained  by  conditions,  or  aflFected  by  burdens. 

"  The  case  of  Edderline  settles  the  point,  that  a  trust-convey- 
ance almost  identical  with  the  trust  in  the  present  case  does  not 
divest  the  grantor  of  his  feudal  title,  and  is  only  to  be  considered 
as  a  burden  on  that  title.   The  form  of  the  question  in  that  case 
appears  to  have  been  very  favourable  for  bringing  out  the  point 
But  it  occurred  much  more  lately  in  a  case  not  adverted  to  in 
the  papers — ^the  case  of  W.  Bellenden  Ker  against  the  trustees 
of  Lady  Essex  Ker.    John  Duke  of  Roxburghe  conveyed  his 
whole  unentailed  estates  to  trustees  for  payment  of  his  debts, 
and  then  for  purposes  to  be  appointed  by  him.     On  his  death, 
the  trustees  were  infeft  in  his  estate.     The  heirs-at-law.  Lady 
Essex  and  Lady  Mary  Kers,  challenged  the  deed  by  which  the 
residue  was  settled ;   and  having  succeeded,  they  obtained  a 
conveyance  from  the  trustees,  and  completed  their  title.    But 
afterwards  a  defect  occurred  in  regard  to  the  transmission  of  a 
part  of  the  estate  from  Lady  Mary  to  Lady  Essex,  in  conse- 
quence of  which  Mr.  Bellenden  Ker  and  others,  as  heirs-at-law, 
claimed  those  lands,  as  not  having  been  so  vested  in  Lady  Essex 
as  to  warrant  her  conveyance  of  them.  In  order  to  obviate  this 
plea,  it  was  maintained  that  Lady  Essex  and  Lady  Mary  Eers, 
before  getting  the  title  from  the  trustees,  had  made  up  a  title 
by  adjudication  upon  a  trust-bond  directed  against  the  estate, 
as  in  hcBreditate  jacente  of  Duke  John  himself ;   and  as  Lady 
Essex  had  a  general  service  to  Lady  Mary,  it  was  midntained 
that  this  title  by  adjudication,  which  had  remained  personal, 
was  sufficient  to  vest  a  personal  right  in  her,  which  she  could 
convey.     The  Court  had  no  doubt  that  that  adjudication  by 
trust-bond  was  a  valid  title,  clearly  assuming  that  a  feudal  title 
remained  in  Duke  John  and  in  his  hcBreditaSy  notwithstanding 
the  trust-deed  and  the  infeftment  on  it.     It  was  founds  indeed, 
to  have  been  superseded  by  the  complete  feudal  title  established 
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under  the  conveyance  of  the  trustea     But  there  was  no  doubt     ^™'j^^ 
entertained  that  it  was  a  valid  form  of  obtaining  a  feudal  title    Campbell. 
in  the  estate,  subject  to  the  burden  of  the  trust.    In  the  case  of       1882. 
Sir  James  Ferguson,  the  conveyance  to  Lord  Hermand  was  ex 
facie  absolute  and  unconditional. 

**  The  Lord  Ordinary  therefore  thinks  the  point  quite  settled ; 
and  as  he  cannot  enter  into  the  idea  that  these  cases  suppose 
merely  the  competency  of  adjudging  a  jus  crediti  or  personal 
claim  to  be  made  effectual  through  the  trust,  but,  on  the  con- 
trary, thinks  that  they  necessarily  import  that  a  direct  feudal 
title  might  be  taken  as  remaining  in  the  truster,  he  is  of  opi- 
nion that  the  plea  of  the  pursuers  is  thereby  met  by  a  conclu- 
sive answer. 

"  If  the  Lord  Ordinary  were  to  pronounce  a  judgment,  he 
would  adopt  nearly  the  words  of  the  first  part  of  Lord  Esk- 
grove's  judgment  in  the  case  of  Edderline,  and  then  find  that 
David  Campbell,  not  having  been  divested  by  the  trust-deed, 
had  power  to  execute  the  procuratory  of  resignation  containing 
the  entail,  and  that  the  titles  made  up  under  it  were  validly 
and  effectually  made  up,  and  on  this  ground  assoilzie  the  de- 
fender." 

The  Court  Found,  "  That  David  Campbell  not  having  been  ^^'^{ggj 
divested  by  the  trust-deed,  had  power  to  execute  the  procura- 
tory of  resignation  containing  the  entail,  and  that  the  titles 
made  up  under  it  were  validly  and  feudally  made  up,  and 
therefore  assoilzied  the  defenders  from  the  conclusions  of  this 
action/' 

The  pursuers  having  Appealed  to  the  House  of  Lords,  "  It  ^l^^"^""^ 
was  Ordered  and  Adjudged  that  the  Interlocutor,  so  far  as  com-  June  28, 1832. 
plained  of,  should  be  affirmed." 

Lord  Wynford  observed, — "  My  Lords,  this  is  an  action  of 
reduction  and  declarator,  brought  by  the  creditors  of  a  person 
of  the  name  of  Campbell,  to  set  aside  a  settlement  of  an  estate 
which  had  been  made  by  Campbell  the  father.  The  question 
for  your  Lordships  is,  Whether  Campbell  the  father,  at  the  time 
of  making  that  settlement,  had  a  sufficient  legal  estate  to  en- 
able him  to  make  that  settlement  ?    The  facts  are  these  : — 
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M'MiLLAN  Campbell  the  father  conveyed  this  property  by  a  deed  to  a 
Cami^bell.  person  of  the  name  o€  Ferrier ;  and  it  appears  that  the  object 
1332,  of  the  conveyance  was  to  make  Ferrier  a  trustee,  for  the  pur- 
pose of  paying  creditors.  If  any  part  of  the  proceeds  of  tk 
estate  remained,  he  was  to  pay  these  proceeds  back  to  Camp- 
bell the  father,  or  if  any  part  of  the  estate  remained  unsold,  he 
was  to  reconvey  that  estate  to  Campbell  the  £&ther.  A  part 
only  of  the  estate  was  sold  ;  the  remainder  the  trustee  intended 
to  reconvey.  He  made  a  reconvejance,  which  the  Judges  in 
Scotland  decided  was  imperfectly  made,  and  consequently  tkt 
no  estate  passed  back  by  that  conveyance.  The  question  to 
is.  Whether  Campbell  the  &ther — the  estate  having  been  con- 
veyed, and  there  being  no  eflFectual  reconveyance — ^was  disabled 
from  making  a  settlement  of  his  property? 

^*  If  this  case  had  occurred  in  England,  undoubtedly  Campki 
the  father  would  not  have  had  such  an  estate  as  would  enable 
him  to  levy  a  fine  or  suffer  a  recovery,  because  the  legal  estate 
was  clearly  out  of  him  ;  but  this  is  a  case  depending  on  Scotd 
law,  and  your  Lordships,  I  should  humbly  hope,  would  be  ven 
careful  how  you  reverse  a  decision  of  Scotch  Courts,  when  pnr 
ceeding  either  on  the  practice  of  pleading,  or  the  practice  of 
conveyancing  ;  because  it  is  quite  impossible  that  persons  ia 
this  country  can  be  so  conversant  with  that  practice,  or  those 
forms  of  conveyancing,  as  the  Judges  of  the  Court  of  Session 
This  is  a  pure  question  of  Scotch  conveyancing  ;  the  only  q^ 
tion  being.  Whether,  notwithstanding  this  conveyance,  there  ^' 
not,  according  to  the  understood  law  of  Scotland,  a  sufficsest 
legal  interest  remaining  in  Campbell  to  enable  him  to  male  tte 
settlement  ?  If  he  had  been  living  in  England,  a  Court  of  EquitJ' 
though  he  had  made  such  a  conveyance,  would  have  compelle«l 
the  person  in  whom  the  legal  estate  was,  to  complete  his  convey- 
ance ;  it  would  have  been  imperfect  at  common  law :  but  therein 
a  great  difference  in  the  Courts  of  Scotland  in  that  respect,  for 
there  is  in  that  country  but  one  Court  exercismg  a  jurisdictioo 
of  law  and  equity,  and  that  may  have  led  to  the  difference  upon 
this  subject. 

"  The  Scotch  Judges  have  decided  that,  notwithstanding  tto 
conveyance,  as  it  appeared  upon  the  face  of  the  deed  itself  ^^ 
was  a  conveyance  for  the  purpose  of  paying  debts.    We  are  not 
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to  hesitate  to  reverse,  if  we  see  that  the  law  clearly  requires  it ;    M'I^xah 
but  we  must  see  that  to  be  perfectly  clear  before  we  overturn    Camfbslu 
the  judgment  of  the  Court  of  Session.     This  judgment  appears       i832. 
to  me  to  be  consistent  with  equity,  for  this  reason,  that  if  the 
interest  was  not  all  disposed  of,  it  belonged  to  Campbell,  the 
original  settler ;  and  those  who  claim  under  him  have  a  right 
to  the  disposal  of  it.   A  trustee  holding  under  such  a  deed  in  this 
country  would  have  been  compelled  to  reconvey.  What  right,  in 
equity,  then,  have  the  creditors  of  Campbell's  son  to  come  and 
claim  1  They  can  have  no  right  but  through  the  father ;  and  if 
the  father  had  made  a  strict  settlement,  they  ought  not  to  be 
allowed  to  defeat  that  settlement.     The  settlement  was  made 
by  the  father,  not  for  the  benefit  of  immediate  successors,  but 
the  benefit  of  the  Une  of  successors. 

**  The  Scotch  Judges  have  held,  that  in  consequence  of 
the  deed  to  Ferrier  the  legal  estate  was  out  of  the  father,  but 
that  as  it  was  conveyed  to  Ferrier  for  a  particular  purpose, 
enough  of  it  remained  in  the  father  who  conveyed,  to  enable 
him  to  make  such  a  settlement  as  that  before  your  Lordships. 
I  consider  this  as  a  perfectly  well  decided  case.  In  that  which 
is  laid  down  by  my  Lord  MoncreiflF,  who  was  the  Lord  Ordinary 
in  this  case  in  the  Court  below,  I  would  express  my  entire  con- 
currence. His  Lordship  referred  to  two  cases,  which  I  cannot 
distinguish  from  the  present,  in  which  the  same  doctrine  is  as- 
serted ;  the  one  of  a  settlement  by  a  person  of  the  name  of 
Campbell,  a  gentleman  of  the  same  name  with  the  settler  in 
the  present  case,  who  conveyed  his  estate  in  nearly  the  same 
words,  giving  a  power  of  sale,  for  the  purpose  of  the  estate  being 
sold  for  the  payment  of  debts.  There  was  no  reconveyance  of  that 
estate ;  but  the  Court,  about  thirty  years  ago,  held  that  the  person 
originally  conveying  had  still  the  legal  estate  in  him.  This  ap- 
pears to  me  precisely  the  same  with  the  present  case.  The  words 
in  ^hich  Lord  Eskgrove  delivered  his  judgment  are  certainly 
very  strong.  In  giving  judgment,  his  Lordship  said,  *  A  con- 
veyance such  as  this  does  not  divest  the  grantor  of  his  feudal 
title,  and  is  only  to  be  viewed  as  a  burden  upon  the  land;' 
those  words  are  express, — *  the  feudal  title  remains  undisturbed 
in  the  settler  of  the  property.'  This  cause  was  decided  about 
thirty  years  ago,  and  was  never  appealed  against  to  this  House. 
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If  there  was  to  be  no  law  in  Scotland  except  that  settled  by  ap- 
Camfbbll.  peals  to  this  House,  there  would  be  very  little  law  indeed ;  but 
1882.  decisions  acquiesced  in  are  of  great  authority,  as  there  is  unques- 
tionably a  strong  disposition  on  the  part  of  the  good  lieges  of 
Scotland,  where  they  can  find  a  good  reason  for  appeal,  to 
bring  the  case  under  the  consideration  of  this  House.  It  appears 
to  me,  therefore,  that  we  must  consider  the  judgment  of  the  Court 
of  Session  in  this  case,  so  acquiesced  in,  as  founded  in  law. 

''  In  a  subsequent  case,  the  same  question  came  under  the 
consideration  of  the  Court,  in  the  case  of  the  Duke  of  Roxburghe, 
where  a  conveyance  similar  to  the  present  was  made,  and  where 
it  was  held  that  the  Duke  of  Roxburghe  still  remained  the  legal 
owner  of  the  estate,  and  was  entitled  to  make  a  legal  conveyance 
of  that  estate  as  the  legal  owner.    Here  are,  therefore,  two  deci- 
sions.   Is  there,  then,  any  decision  to  oppose  these  %  If  not,  then 
unquestionably  the  balance  of  authority  which  constitutes  the 
rule  of  the  Court  in  cases  of  this  description  being  all  on  one 
side,  your  Lordships  would  be  bound  to  afiirm  this  judgment 
The  Lord  Advocate,  who  has  brought  forward  all  the  learning 
upon  it  which  the  books  of  law  afibrd,  has  referred  to  one  case, 
— ^the  case  of  Sir  Adam  Fergusson  of  Eilkerran,  who  made  a 
new  feu  of  the  lands  of  Drumellan  to  his  brother,  Lord  Hermand, 
his  heirs  and  assignees  whatsoever,  upon  which  Lord  Hermand 
was  infeft.    After  this,  Sir  Adam  Fergusson  conveyed  away  his 
property.    The  question  was,  Whether  he  was  in  a  condition  to 
make  that  conveyance,  having  previously  made  a  conveyance  to 
Lord  Hermand  ?   The  Court  of  Session  were  of  opinion  that  he 
was  in  no  condition  to  do  that,  the  legal  estate  having  passed 
to  Lord  Hermand.     But  your  Lordships  will  see  the  distinction 
between  that  case  and  this.     In  that  case  there  was  no  object 
expressed,  such  as  the  payment  of  debts.     In  the  present  case, 
there  is  the  expression  of  that  object,  and  the  object  ceases  for 
which  it  was  made  ;   so  that  every  one  would  see  that  it  was 
not  conveyed  to  him  absolutely,  but  for  certain  purposes.    A 
person  claiming  an  interest,  therefore,  would  be  called  upon,  in 
the  present  case,  to  look  and  see  whether  those  purposes  were 
answered  or  not.     In  the  conveyance  to  Lord  Hermand  by  the 
brother,  there  was  nothing  of  the  kind.     It  was  a  conveyance, 
probably,  for  love  and  affection,  and  was  an  absolute  convey- 
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ance  ;  and  after  the  object  for  which  it  was  conveyed  was  McMillan 
accompUshed,  the  estate  was  reconveyed,  but  the  conveying  it  Campbell. 
back  appears  to  be  au  acknowledgment  that  that  was  a  valid  "lisiT 
conveyance.  The  deed  objected  to  being  a  deed  executed  be- 
tween the  first  and  the  second  conveyance,  it  appears  to  me  it 
was  impossible  that  that  could  stand.  Lord  Hermand  had  re- 
conveyed  it  before  the  death  of  his  brother,  and  from  that  mo- 
ment Sir  Adam  Fergusson  would  have  been  in  the  legal  posses- 
sion of  the  estate ;  but  a  reconveyance  after  a  certain  deed  had 
been  made,  could  not  give  validity  to  that  deed  ;  and  there  is  a 
manifest  difierence  between  these  two  cases.  A  person  looking 
at  that  deed  could  not  possibly  have  said  that  a  scintilla  of  in- 
terest, either  in  law  or  in  equity,  remained  in  the  legal  owner 
of  the  estate.  This  is  the  only  case  which  has  been  attempted 
to  be  brought  to  bear  upon  this  case.  It  appears  to  me  there 
is  a  manifest  distinction  between  the  two  cases ;  therefore,  upon 
the  weight  of  authority,  as  has  been  already  stated  by  the  learned 
Judges  of  the  Court  of  Session,  it  appears  to  me  we  are  called 
upon  to  affirm  this  interlocutor. 

"  I  shall  therefore  humbly  advise  your  Lordships  to  affirm  it, 
and  I  should  humbly  advise  your  Lordships  to  affirm  it  with 
costs.  I  never  recommend  to  your  Lordships  to  give  what  are 
called  vindictive  costs  ;  they  should  never  be  given  by  way  of 
punishment,  for  that  is  preventing  the  party  doing  that  which, 
by  the  law  of  this  country,  he  has  a  right  to  do  ;  but  if  a  per- 
son thinks  proper  to  appeal,  he  ought  to  do  it  at  his  own  ex- 
pense, and  not  at  the  expense  of  the  other  party  ;  that  is  strict 
justice  between  man  and  man.  I  know  it  has  been  usual  to 
mention  a  particular  sum,  but  I  understand  from  one  of  your 
Lordships'  officers,  from  whom  we  are  in  the  habit  of  receiving 
great  assistance,  that  that  practice  has  been  lately  departed 
from  in  some  cases.  I  very  much  approve  of  that  departure.  I 
feel  that  it  is  desirable,  before  your  Lordships  decide  what  you 
should  give  in  the  shape  of  costs,  that  you  should  be  informed 
what  the  costs  actually  amount  to.  I  shall  therefore  humbly 
recommend  to  your  Lordships  to  postpone  the  consideration  of 
the  question  of  costs,  desiring,  at  the  same  time,  that  the  agents 
for  the  respondent  will  submit  to  the  officer  of  the  House  their 
bill,  that  the  officer  of  the  House  may  inform  your  Lordships  on 
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another  day  as  to  the  amouut.  I  shall  therefore  now  only  huQh 
bly  move  your  Lordships,  that  the  judgment  of  the  Court  belov 
be  affirmed/' 


1.  In  the  ease  of  Ogilvy  v. 
ErskinE;  May  26,  1837,  a  party, 
in  his  contract  of  marriage,  bound 
himself  to  settle  the  fee  of  certain 
lands  in  favour  of  the  heir-male 
of  his  marriage,  whom  fiuhng,  to 
the  heir-female,  the  eldest  always 
succeeding  without  division.  The 
contract  contained  no  disposition 
of  the  lands,  and  no  procuratory 
or  precept.  On  his  death  in  1 766, 
his  son  executed  a  trust-disposi- 
tion of  the  lands,  with  powers  of 
sale,  chiefly  for  the  purpose  of  pay- 
ing his  fathei^s  debts,  and  under 
an  obb'gation  on  the  trustees  to 
reconvey  "  to  him,  his  heirs  or 
assignees,  after  the  trust  purposes 
were  fulfilled."  The  trustees,  as 
empowered  by  the  trust-deed,  ob- 
tained the  son  served  and  infeft  as 
heir  to  his  father.  They  then  in- 
feft themselves  base  upon  the  pre- 
cept in  the  trust-disposition,  and 
possessed  the  lands  for  ten  years, 
after  which  they  reconveyed  the 
lands  to  the  son,  with  a  procura- 
tory ad  remanentiamy  for  consoli- 
dating the  right  of  property  with 
the  right  of  superiority  remaining 
in  him.  The  son  died  in  1834, 
without  a  settlement,  and  the 
Court  held  that  as  his  right  under 
the  obligation  in  the  marriage- 
contract  was  equally  unlimited 
with  his  right  as  heir  of  his  iather, 
under  the  old  investiture  of  the 


lands,  his  possession  under  tie  k- 
ter  character  did  not  infer  tbe  in- 
scription of  that  obligadon,  d 
that  the  eldest  sister's  represeou- 
tive  had  therefore  right  to  i' 
whole  lands,  to  the  exduaon  oftbe 
younger  sister. 

2.  It  was  PLEADED  for  the 
younger  sister,  that  the  deab 
tion  in  the  marriage  contract  b. 
been  evacuated  by  the  conveyir^ 
to  the  trustees,  and  by  the  r^- 
veyance  by  them  to  the  graD*.^' 
and  his  heirs  and  assignees.  1: 
was  PLEADED  for  the  represent 
tives  of  the  elder  sister,  thattk 
temporary  existence  of  the  tms- 
right  did  not  aflfect  the  qofcii^ 
that  the  trustr-right  was  gn^'^ 
primarily  for  the  purpose  of  pay- 
ing the  debts  of  the  father,  ati 
was  neither  intended  nor  calculate- 
to  affect  the  succession  to  thelaB"" 
— that  it  was  a  mere  temporfi? 
burden  on  the  radical  right  of  ts- 
truster,  and  that  by  the  reconvey 
ance  to  him  by  the  trustees,  every- 
thing was  left  in  the  same  posfe* 
in  which  it  had  been  before  tk 
trust-right  had  been  granted. 

3.  LoKD  FuLLERTON  obsen^ 
— "  The  second  question,  ^- 
Whether  the  trust-deed  execuic^ 
by  the  late  Francis  Erskine,  a"- 
the  reconveyance  to  him  by  ^' 
trustees,  altered  or  evacuated  * 
destination  contained  in  the  id**'* 
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riage-contract,  is  perhaps  attended 
with  more  difficulty.    Bnt  in  re- 
gard to  it,  too,  it  appears  to  the 
Lord  Ordinary,  that  a  principle 
has  heen  fixed  in  yarious  cases, 
turning  on  the  efiect  and  opera- 
tions of  trust-deeds,  which  necessa- 
rily leads  to  the  determination  of 
it  against  the  defender.    It  cannot 
be  maintained  that  the  trust-deed 
and  reconveyance  were  specially 
intended  to  produce  an  alteration 
of  the  destination  in  the  marriage- 
contract.     The  trust  was  merely 
a  trust  executed  by  Francis  Er- 
skine^  for  the  administration  of  his 
afiaira — ^for  accomplishing  certain 
purposes ;  and  containing,  indeed, 
a  power  of  sale  which  never  was 
exercised;    and,  finally,  binding 
the  trustees  to  reconvey,  in  usual 
form,  upon  the  termination  of  the 
trust,  to  the  granter,  his  heirs  and 
assignees.    This  deed  was  followed 
by  a  base  infeftment,   and  ulti- 
mately by  a  reconveyance  and  a 
resignation,  ad  remanentiamy  in  the 
hands  of  the  truster  as  the  supe- 
rior.    But  it  has  been  fixed  by  a 
long  train  of  decisions,  that  a  trust- 
deed  has  no  such  effect — that  it 
leaves  the  radical  right  still  in  the 
person  of  the  truster,  subject  only 
to  the  burden  of  the  trust-deed, 
and  the  purposes  therein  contained, 
and  it  seems  to  follow  fix>m  this 
principle,   that  the  reconveyance 
by  trustees,  in  such  a  case,  does 
not  operate  positively  by  creating 
a  new  title,  but  merely  negatively, 
by  extinguishing  the  trust,  and 
tlius  disencumbering  the  original 
title  existing  in  the  person  of  the 
truster.    According  to  this  view, 
tie  trust-deed  in  the  present  case 


neither  divested  Mr.  Francis  Er- 
skine  of  his  feudal  title  to  the  estate 
as  heir  of  line,  nor  of  his  personal 
right  under  the  marriage-contract. 
It  had  the  effect  of  only  burdening 
both,  as  still  remaining  in  his  per- 
son.   And  the  reconveyance,  and 
resignation  ad  remanentianij  ope- 
rated   merely    in    extinguishing 
that  burden  on  those  titles  respec- 
tively,— and  left  them  precisely  as 
they  formerly  stood  in  die  truster^s 
person ;  each  affording  a  title  of 
possession  according  to  the  deci- 
sions referred  to  on  the  first  branch 
of  the  cause ;  and  the  latter,  that 
is,  the  marriage-contract,  coming 
in  operation,  when  the  jtta  crediti 
created  by  it  came  to  be  separated 
from  the  character  of  heir  of  line.*' 
4.  Lord  Cobehouse  observed, 
— *^  At  one  time  I  thought  that 
there  might  perhaps  have  been  a 
distinction,  arising  out  of  the  trust- 
conveyance  of  the  estate  of  Kirk- 
buddo,   which   was  executed  by 
Colonel  Erskine   in    1777,   with 
very  ample  powers  to  the  trustees. 
But   after    carefully   considering 
both  the  terms  of  the  trust-con- 
veyance, and  also  of  the  subse- 
quent reconveyance  by  the  trustees 
in  1787, 1  am  unable  to  arrive  at 
that  conclusion.    The  trust-dispo- 
sition by  Colonel  Erskine  was  no- 
thing more  than  a  mere  burden  on 
the  right.     The  radical  right  was 
always  in  him,  the  same  as  ever, 
and  the  burden  of  the  trust-right, 
from  its  nature,  was  temporary, 
and  became  extinguished.    I  see 
nothing  to  warrant  me  in  holding 
that  the  transient  subsistence  of  the 
trust  had  the  effect  of  evacuating 
the   destination  in  the  marriage- 


478 


TRANSMISSION  OF  LAND. 


contract;  and  I  perceive  literally 
nothing  else  in  the  case  which  can 
at  all  take  it  out  of  the  series  of  pre- 
cedents relied  on  by  the  pursuer." 
6.  In  the  case  of  Melville  v. 
Preston,  Feb.  8,  1838,   it  was 
held,  that  where  lands  were  con- 
veyed by  a  trust-disposition,  under 
the  burden  of  an  entail  to  be  exe- 
cuted by  the  truster,  but  the  eflfect 
of  which  was  to  be  suspended  dur- 
ing the  subsistence  of  the  trust, 
the  trustees  might  make  up  a  title 
to  the  lands,  although  the  entail 
has  been  previously  feudalized  in 
the  person  of  the  institute.  Lord 
Mackenzie  observed, — "  I  do  not 
think  any  thing  has  been  done 
which  can  exclude  them  from  mak- 
ing up  a  title  to  the  lands  con- 
tained in  the  entails,  as  well  as  the 
rest.     Sir  Robert   Preston    con- 
templated that  the  conveyance  in 
favour  of  his  trustees  should  be 
under  the  burden  of  the  entails, 
whether  the  entails  were  made  by 
himselfor  by  his  trustees.  In  either 
case  alike,  the  trustees  were  to 
hold  the  lands,  in  virtue  of  the 
trust-conveyance,   subject  to  the 
burden  of  the  entails.     A  trust- 
disposition  is  not  a  conveyance  of 
an  estate  out  and  out.      And  I 
think  this  action  ought  to  be  sus- 
tained, so  as  to  prevent  the  in- 
tention of  the  entailer  from  being 
disappointed,   and  to  secure  the 
valuable  interests  of  the  various 
parties  under  this  settlement." 

6.  Lord  Corehouse  observed, 
— ^^  As  to  the  feudal  difficulty 
pleaded  by  the  defender,  it  is  with- 
out foundation.  It  is  true,  there 
cannot  be  two  co-existing  and  co- 
ordinate infeftmjsnts  in  fee-simple. 


in  one  and  the  same  estate;  but 
nothing  is  more  common  than  to 
have  an  infeftment  in  fee-simple, 
burdened  either  with  an  entail  or 
a  trust.    The  same  party  often  ex- 
ecutes a  deed  of  entail,  and  a  trust- 
deed  for  carrying  the  entail  into 
effect ;  and  it  is  common  enoagh 
for  trustees,  who  are  charged  with 
the  execution  of  an  entail,  to  make 
the  entail  and  burden  their  own 
right  with  it,  although  the  tmst 
itself  may  subsist  for  a  consider- 
able term  thereafter.    These  are 
not  cases  of  two  co-ordinate  and 
co-existing  infeffcments  in  the  same 
fee.    In  the  present  case,  there  is 
no   question  whether  the  execu- 
tion of  the  entails  had  the  effect  of 
revoking  any  part  of  thetrust-deed, 
because  the  granter  clearly  con- 
templated that  both  the  trust  and 
the  entails  should  subsist  together. 
Lord  Gillies  has  just  read  the  ob- 
ligation imposed  on  the  heirs  of  the 
granter,  to  make  up  a  title  and 
convey  to  the  trustees.    And  I  do 
not  see  how  the  trustees  could  go 
on  without  making  up  a  tide,  and 
taking  infeflment.     The  defender 
has  made  up  a  title  to  the  entailed 
lands,  but  her  right  and  interest 
as  heir  of  entail  are  suspended,  ex- 
cepting only  in  two  particulars, the 
exercise  of  the  rights  of  patronage 
and  the  entering   of  vassals.    In 
these  circumstances,  who  is  to  col- 
lect the  rents  or  remove  tenants  ^ 
The  trustees  are  to  administer  all 
these  rents ;  and  it  appears  to  me 
to  be  neoessaxy  that  the  trustees 
should  be  infeft,  in  order  that  they 
may  be  enabled  duly  to  proceed  in 
the  extrication  of  the  trust  which 
they  have  undertaken.** 
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HeritcMe  Securities  granted  by  a  party  who  has  previously  granted  a 
conveyance  of  ^  landSy  ex  facie  absolute,  hut  truly  in  Trust  for  his 
own  behoof  and  completed  in  the  person  of  the  Disponee,  wiU  exclude 
the  personal  creditors  of  the  truster. 

GILES  V.  LINDSAY. 

In  1823,  the  Marquis  of  Huntly  granted  a  disposition  of  cer-  Feb.  27, 1844. 
tain  portions  of  the  lands  of  Finhaven  in  favour  of  David  naiaativb. 
Brown,  who  was  infeft  on  the  precept  contained  in  the  disposi- 
tion. The  conveyance,  although  ex  facie  absolute,  was  a  con- 
veyance in  trust,  having  been  granted  for  political  purposes.  No 
deed  of  reconveyance  was  executed  by  Brown  in  favour  of  the 
Marquis,  but  the  Marquis  continued  to  possess  the  lands  in  the 
same  manner  as  he  had  done  before  granting  the  disposition  in 
Brown's  favour,  and  no  act  of  ownership  in  reference  to  the 
lands  was  ever  exercised  on  the  part  of  Brown. 

After  infeftment  had  followed  on  the  disposition  in  Brown's 
favour,  the  Marquis  granted  a  bond  and  disposition  in  security  to 
the  pursuer  over  the  same  lands,  in  security  of  a  loan  of  £10,000, 
and  upon  this  disposition  the  pursuer  was  infeft.  The  deed  in 
the  pursuers  favour  disponed  the  lands  in  security,  together 
with  all  right,  title,  and  interest  which  the  Marquis  could  in 
any  way  claim  or  pretend  thereto.  It  also  contained  an  assig- 
nation of  all  the  writs,  evidents,  rights,  titles,  and  securities  of 
and  concerning  the  lands,  and  all  actions  and  executions  compe- 
tent thereupon,  with  full  power  to  the  pursuer  to  procure  him- 
self infeft  in  the  lands,  and  to  do  every  thing  thereanent  that 
the  Marquis  might  have  done  before  granting  the  assignation  in 
his  favour. 

The  estates  of  the  Marquis  of  Huntly  were  thereafter  seques- 
trated, and  the  defender  was  appointed  trustee.  A  competi- 
tion then  ensued  between  the  defender,  as  representing  the 
general  body  of  creditors,  and  the  pursuer  and  other  heritable 
creditors,  in  reference  to  the  lands  which  had  been  conveyed  to 
Brown. 

Three  actions  were  raised  by  the  pursuer.  Firstj  A  sum* 
mens  of  constitution   against  Christian  Brown,  the  sister  of 
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Giles       Grcorge  Brown,  then  deceased,  concluding  that  she  should  com- 
L1ND8AT.     plete  titles  to  her  brother,  and  reconvey  the  lands  to  the  pur- 

IsS"  suer,  as  holder  of  the  primary  right  to  demand  such  reconvey- 
ance, the  lands  having  been  held  by  her  brother  in  trust  merely 
for  behoof  of  the  Marquis,  and  the  substantial  right  to  them 
having  been  conveyed  to  the  pursuer  by  the  bond  and  disposition 
in  security,  granted  by  the  Marquis  in  his  favour.  The  pursuer 
also  raised,  Second^  A  summons  of  declarator  of  extinction  of 
trust  and  adjudication,  concluding  to  have  it  found,  that  the 
trust  constituted  in  Brown  was  at  an  end,  and  that  the  lands 
ought  to  be  adjudged  in  favour  of  the  pursuer,  or  else  in  &vour 
of  the  Marquis,  to  the  effect  of  validating  the  disposition  in  se- 
curity in  Mr.  Giles'  favour.  The  pursuer  farther  raised,  Thirdy 
A  summons  of  reduction,  improbation,  and  declarator  against 
Miss  Brown,  and  Mr.  Lindsay,  the  trustee  on  the  Marquis' 
sequestrated  estate,  concluding  for  reduction  of  Brown's  feu- 
right,  or  alternatively,  whether  reduced  or  not»  for  declarator 
of  the  preferable  right  in  security  held  by  Mr.  Giles  over  the 
lands,  as  Brown's  right  had  become  entirely  extinguished  by  the 
purposes  of  the  trust  having  been  fulfilled. 

The  defender  caused  the  transference  in  his  favour  as  trustee  to 
be  intimated  to  Miss  Brown,  who  was  residing  in  Australia ;  and 
he  also  applied  to  her  for  a  reconveyance  of  the  lands  in  whidi 
her  brother  had  been  feudally  vested  in  trust  for  the  Marquia 
The  intimation  took  place  on  April  29,  1840  ;  and  in  October 
16th  of  the  same  year,  Miss  Brown  executed  a  reconveyance  in 
favour  of  the  defender,  who  took  infeftment  upon  it  in  April  26, 
1841.  Miss  Brown  was  thereafter  infefb  in  the  lands  as  heir  of 
her  brother,  on  a  precept  of  cla/re  constat  granted  in  her  favour 
by  the  Marquis  of  Huntly  and  the  defender  as  trustee  on  his 
estate. 

abouioiit  roB  PLEADED  FOR  THE  PuBSUER. — The  title  in  Brown  was  of  & 
^^^'^  purely  fiduciary  nature,  as  much  so  as  if  the  deed  upon  which  his 
real  right  stood  had  set  forth  the  trust  upon  the  face  of  it  The 
question  therefore  is.  Whether  the  hands  of  the  Marquis  were 
so  tied  up  by  this  trust  as  to  incapacitate  him  firom  dealing 
with  the  lands  as  the  radical  owner  ?  Had  the  deed  embodieil 
the  purpose  for  which  it  was  granted,  it  is  clear  that  the  privi* 
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leges  and  rights  of  the  real  owner  could  have  been  competently       ^^^^ 
exercised  by  the  Marquis,  notwithstanding  the  constitution  of    Lindsay. 
the  trust.  The  case  of  Campbell  of  Edderline's  creditors,  and  the       i844. 
more  recent  one  of  M'MiUan  v.  Campbell,  put  this  point  be- 
yond dispute.     The  trust  constituted  in  Brown  was  merely  a 
burden  upon  the  radical  and  essential  right  which  remained  in 
the  Marquis.     He  was,  therofore,  entitled  to  exercise  all  the 
powers  of  real  owner. 

Every  right  held  by  the  Marquis  in  relation  to  the  lands 
conveyed,  was  efiFectually  transferred  by  him  to  the  pursuer. 
The  right,  therefore,  of  requiring  Brown  to  divest  himself  of  the 
trust  constituted  in  his  person  was  effectually  transferred.  The 
pursuer  was  entitled  to  call  upon  Brown's  representative  to  de- 
nude of  the  lands  in  which  he  was  feudally  vested,  to  the  effect 
of  securing  himself  in  repayment  of  his  debt.  It  is  true,  there 
is  no  express  conveyance  to  the  pursuer  of  the  jus  crediti  com- 
petent to  the  Marquis  against  Brown.  There  is,  however,  an 
express  ajssignation  to  the  pursuer  of  the  Marquis'  right  and  in- 
terest in,  or  in  any  manner  connected  with  the  subjects  dis- 
poned. This  assignation  was  sufficient  to  carry  the  jus  crediti 
competent  to  the  Marquis  against  Brown  or  his  representatives 
to  denude  of  the  land  so  as  to  sopite  and  extinguish  the  right 
he  held  in  trust,  and  the  pursuer's  infeftment  upon  his  heritable 
bond  was  equivalent  to  intimation  of  this  assignation  in  his 
favour. 

The  right  possessed  by  the  Marquis  was  a  mere  personal 
right  to  lands,  or,  rather,  a  jus  obligcUianis  against  Brown,  in 
^hom  alone  stood  the  feudal  title.  In  a  question  with  the 
Marquis,  the  subjects  of  this  personal  right  were  indisputably 
claimable  by  the  pursuer,  in  consequence  of  his  onerous  trans- 
action with  the  Marquis.  The  personal  creditors  of  the  Mar- 
quis cannot,  therefore,  attach  the  incorporeal  right  that  waa  in 
his  person,  without  being  subject  to  the  same  burden  as  the 
Marquis  must  have  been.  The  defender  must,  therefore,  take 
the  personal  right  tantwin  et  tale,  b&  it  stood  in  the  person  of 
the  Marquis,  and  subject  to  the  latent  equities  competent  to 
third  parties. 

The  conveyance  by  Miss  Brown  in  the  defender's  favour  is 
not  entitled  to  any  effect  in  the  present  competition,  as  it  was 

2   H 
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GiLBB  granted  subsequent  to  her  citation  in  the  acfion  at  the  pursuer's 
Lindsay,     instauco,  and  oveu  subsequent  to  these  actions  being  called  in 

liiir  Court.  The  granting  of  that  conveyance  was,  therefore,  tUtra 
vires  of  Miss  Brown,  and  it  was  incompetent  for  the  defender 
to  make  use  of  or  found  upon  it,  as  it  was  obtained  by  him  pen- 
dente processu. 

Argument  FOR  Pleaded  FOR  THE  DEFENDER. — The  infeftmont  in  Brown's 
favour  operated  as  a  complete  feudal  divestiture  of  the  Marquis. 
There  was  not  even  a  backbond  granted  by  Brown.  The  lands 
might  have  been  attached  by  Brown's  creditors,  and  in  the 
event  of  his  bankruptcy  and  sequestration,  they  must  have 
passed  to  his  trustee.  All  that  the  Marquis  possessed  was  a 
mere  ju^  creditiy  or  personal  obUgation  against  Brown  to  recon* 
vey,  and  had  his  bankruptcy  occurred,  the  Marquis  must  have 
ranked  as  a  personal  creditor  for  the  breach  of  that  obligation. 
The  Marquis,  therefore,  having  no  real  right  in  the  lands,  could 
grant  no  such  security  over  them  as  admitted  of  being  com- 
pleted by  infeftment  as  a  feudal  right.  The  bond  granted  to 
the  pursuer  no  doubt  covered  the  mid-superiority  which  re- 
mained with  the  Marquis,  but  the  real  right  of  the  domitiium 
utUe  had  passed  away  from  him  entirely. 

The  utmost  which  the  Marquis  could  do  was  to  assign  the 
jus  crediti  which  he  had  against  Brown.     The  assignation,  if 
duly  intimated  to  Brown,  might  have  substituted  the  assignee 
in  the  Marquis'  place,  so  as  to  rank  him  a  personal  creditor  of 
Brown,  in  the  obligation  to  reconvey.     The  question  therefore 
is, — Which  of  the  parties  in  the  present  competition  has  obtaiued 
the  prior  and  preferable  right  to  the  jus  crediti  which  was  left 
in  the  Marquis  ?  The  pursuer  never  intimated  to  Brown.     The 
only  way  by  which  the  conveyance  of  the  jus  crediti  could  be 
completed,  was  by  intimation  to  Brown,  by  the  pursuer,  of  any 
assignation  which  he  might  be  held  to  have  obtained  to  that/KS 
creditiy  in  virtue  of  his  heritable  bond.     The  transference,  again, 
of  that  right  to  the  defender,  in  virtue  of  his  decree  of  adjudi- 
cation, being  a  judicial  one,  was  complete  without  intimaton, 
but,  ob  majorem  cauielamy  formal  notarial  intimation  was  made 
to  Brown's  heir.     There  is  no  principle  or  authority  for  holding 
that  the  pursuer's  infeftment  on  his  bond  operated  as  an  inti- 


TRUST  DISPOSITION.  483 

mation  to  Brown  or  his  heir.    Infeftment  is  not  a  habile  mode       ^^^^^ 
of  transference  or  publication  as  to  personal  rights.     The  re-     ldidsat. 
cords  were  never  meant  as  registers  of  intimated  assignations.       i844. 
The  case  of  Paul  v.  Boyd  did  not  raise  the  point,  for  there  the 
granter  of  the  bond  was  also  the  debtor  in  his  character  of 
truster.    The  only  other  trustee  was  dead,  so  that  the  question, 
whether  there  had  been  intimation  to  the  other  trustee  did  not 
arise,  and  was  not  necessary  for  the  determination  of  the  case. 
The  only  point  really  raised  for  decision  was.  Whether  there  had 
been  intimation  to  Edward  Boyd,  who  had  become  sole  trustee, 
and  the  Court  held  that  the  circumstance  of  his  being  at  once 
debtor  and  creditor  in  the  obligation,  was  equivalent  to  inti- 
mation to  him. 

The  conveyance  by  Brown's  heir  in  favour  of  the  defender, 
though  executed  after  the  pursuer's  actions  had  been  raised,  was 
perfectly  eflfectual,  because  the  granter  was  under  a  previous 
obligation  to  grant  the  conveyance  to  the  party  producing  the 
first  completed  conveyance  from  the  Marquis.     In  such  a  case 
litigiosity  is  no  bar,  the  deed  was  not  a  voluntary  one,  but  one 
which  the  party  might  have  been  compelled  to  grant.     The 
defender,  therefore,  has  obtained  the  first  feudal  investiture  in 
the  lands.     His  infeftment  is  the  only  infeftment  in  them.    The 
intimation  of  the  defender's  right  to  Brown's  heir  took  place  on 
the  29th  April  1840.     At  that  time  nothing  had  been  done  by 
the  pursuer  to  render  the  subject  litigious,  or  to  prevent  Miss 
Brown  from  executing  a  conveyance  in  favour  of  the  defender, 
who  was  the  first  to  intimate  to  her  the  transference  of  the 
Marquis'  right  to  demand  the  reconveyance.   The  reduction  im- 
probation  at  the  instance  of  the  pursuer,  was  not  raised  till  the 
4tli  May  1840.     There  was  nothing,  therefore,  to  tie  lip  the 
hands  of  Brown's  heir,  or  to  afiect  her  right  to  grant  a  convey- 
ance of  the  subject  which  would  be  effectual  to  the  person  first 
completing  a  feudal  title  under  it.     The  pursuer  and  defender 
were  in  the  situation  of  two  parties,  both  holding  conveyances 
of  personal  rights  to  heritage  belonging  to  the  Marquis.     The 
prior  assignation  was  held  by  the  pursuer,  but  the  party  fii-st 
obtaining  infeftment  in  the  lands,  though  second  in  the  order 
of  date  as  to  his  conveyance  of  the  personal  right,  must  be  pre- 
ferred.    This  is  the  situation  of  the  trustee.    He  was  entitled 
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Gju»       to  take  sasine  on  that  disposition,  and  he  has  done  so.     There 
Lindsay,     was  nothing  to  bar  him  from  so  doing.     If  Miss  Brown  had 

1844?  power  to  grant  the  disposition,  the  defender  must  be  preferable, 
because  by  no  step  could  the  pursuer  have  prevented  him  from 
taking  infeftment,  and  infefbment  alone  can  give  the  prefer- 
able right  to  the  subject. 

It  is  denied  that  the  defender  as  trustee,  can  only  take  up 
the  Marquis^  personal  rights,  subject  to  the  same  equities  to 
which  the  Marquis  was  liable.  If  the  Marquis  had  been  io 
possession  of  a  reconveyance  from  Brown,  giving  him  a  personal 
right  to  the  lands  originally  disponed,  that  personal  right  must 
have  passed  to  the  trustee  by  the  statutory  assignation^  and  the 
truster  would  at  once  have  been  entitled  to  take  infefiment 
without  being  exposed  to  any  claim  at  the  instance  of  the  pur- 
suer. The  pursuer's  situation  cannot  be  better,  because  the 
Marquis  had  not  obtained  a  reconveyance,  but  had  merely  a 
right  to  demand  one.  That  personal  right  equally  passes  to 
the  truster,  and  upon  the  same  conditions  as  the  personal  right 
to  the  lands  would  have  done,  had  the  Marquis  been  in  posses- 
sion of  a  reconveyance  from  Brown. 

Feb^"m4      ^^^^  CuNiNGHAME,  Ordinary,  Reported  the  case,  and  the 
Court  pronounced  the  following  interlocutor  : — **  Find  that  the 
Marquis  of  Huntly  having  purchased  the  barony  and  lands  of 
Finhaven,  completed  titles  to  the  same  by  two  several  infeft- 
ments,  one  holding  immediately  under  the  Crown,  the  other  hold- 
ing under  himself,  and  entered  into  possession  of  the  same  as 
proprietor  thereof:    Find  that  the  feu-disposition  of  date  10th 
October  1823,  and  infeftment  thereon,  of  a  part  of  the  said  ba- 
rony, to  the  late  David  Brown,  applied  to  the  dominium  utile  of 
the  lands  conveyed,  but  that  the  same  is  proved  and  admitted 
to  have  been  a  trust-title,  granted  for  a  temporary  purpose,  and 
for  the  grantor's  own  behoof,  which  passed  no  right  of  property 
in  the  lands  to  the  said  David  Brown,  who  never  had  any  pos- 
session :    Find  that  the  said  Marquis  remained  the  true  owner 
of  the  lands,  and  continued  as  such  in  the  public  and  uninter- 
rupted possession  of  the  same,  and  of  the  rents,  maills,  and 
duties  thereof,  and  in  the  exercise  of  all  the  powers  and  rights 
of  the  heritable  proprietor  thereof,  in  virtue  of  his  original  in- 
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feftment  in  the  lands  :    Find  that  the  said  Marquis  was  not 
divested  of  the  real  right  and  property  of  his  estate  by  the  said 
trust-right  and  infeftment  thereon,  and  that  the  heritable  secu-      ISiT 
rities  granted  by  him  in  virtue  of  his  original  and  real  right,  do 
constitute  valid  and  effectual  rights  affecting  the  said  lands,  and 
create  real  preferences  in  the  persons  of  the  creditors ;  and  find 
that  no  objection  thereto  can  be  effectually  stated  by  the  trus- 
tee on  the  sequestrated  estate  of  the  Marquis,  in  respect  of  the 
said  trust-title  in  the  person  of  the  said  David  Brown  :    There- 
fore, in  the  conjoined  actions  raised  at  the  instance  of  the  heri- 
table creditors,  find,  decern,  and  declare,  to  the  extept  and  in 
the  terms  before  mentioned,  to  the  effect  of  the  said  creditors 
being  preferred  upon  the  price  of  the  lands  in  their  securities 
for  their  debts  therein  contained,  so  far  as  unpaid,  in  terms  of 
the  agreement  between  them  and  the  trustee  on   the  Mar- 
quis of  Huntly's  estate,  of  date  Febi-uary  8,  1841,  produced 
in  process  and  set  forth  in  the  closed  record  :    And  in  the  sus- 
pension and  interdict  at  their  instance,  suspend  the  letters  sim- 
pliciter  and  decern,  but  to  the  effect  foresaid  only,  and  without 
farther  affecting  the  right  of  property  vested  in  the  said  trustee 
under  the  conveyance  from  the  heir  of  the  said  Brown ;  and  in 
the  actions  at  the  instance  of  the  trustee,  sustain  the  defences 
of  the  heritable  creditors,  and  assoilzie  them  from  the  conclu- 
sions of  these  actions,  and  decern  :  Find  the  heritable  creditors 
entitled  to  expenses,"  &c. 

Lord  Justice-Clbek  Hope  observed, — "  I  have  felt  deeply  the  opinions. 
serious  responsibihty  of  judgment  in  these  cases,  and  must  there- 
fore explain  fully  the  grounds  on  which  I  think  an  important 
principle  of  feudal  law  ought  to  be  enforced,  in  circumstances 
different  from  the  state  of  the  facts  in  any  prior  cases.  But 
the  unanimity  of  the  Court  is  a  matter  of  great  satisfaction  to 
all  of  us. 

**  The  ground  of  challenge  is,  that  the  Marquis  was  feudally 
and  completely  divested  of  his  right  to  the  dominium  utile  of 
the  estate  of  Finhaven,  by  the  titles  expede  in  the  names  of 
Gordon  auvl  Brown  ;  that  there  remained  in  him  only  a,  jus  ere- 
ditiy  giving  rise  to  an  action  against  Brown,  and,  as  to  part 
of  the  lands,  against  Gordon,  and  a  personal  right  under  the 
reconveyance  from  Gordon  ;  and  hence,  that  he  could  not  validly 
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0^       and  effectually  grant  any  heritable  right  affecting  the  lands,  in- 
LixMAT.      asmuch  as  he  was  not  the  feudal  proprietor  of  the  estates.    Id 
1844.        short,  that  he  was  divested* 

^  This  ground  of  challenge  is  maintained,  not  bj  any  one  in 
the  right  of  or  contracting  onerously  with  Grordon  or  Brown,  ur 
in  virtue  of  any  title  or  interest  acquired  from  them  ;  bat  by  the 
trustee  for  the  general  creditors  of  the  Marquis  himseJC  who  at 
the  very  same  time,  for  the  interests  of  these  creditors,  and  in 
order  both  to  secure  the  estate,  and  to  complete  his  title  as  is 
right  of  the  Marquis,  maintains  against  Gordon  and  Brown  s 
heir  successfully,  and  without^  in  truth,  the  shadow  of  opposh 
tion,  that  the  titles  in  them  were  only  nominal — ^were  really  and 
truly  trusts — ^and  that  he  is  entitled  to  expede  the  infefonem 
in  the  one  case  on  Grordon's  reconveyance,  in  the  oth^r  to  de- 
clare the  trust  and  to  adjudge ;  and  as  to  Brown,  to  do  tk 
same,  or  to  take  infeftment  on  a  reconveyance  from  Brown's 
heir :   And  this — ^because  no  right  of  property  has  passed  bj 
the  titles,  because  they  were  held  as  trusts — ^trusts  undoubted 
proved,  or  acknowledged — and  because  the  Marquis  was,  nxA 
remained,  the  rightful  and  true  owner  of  the  estate  to  all  int^a 
and  in  possession  a^  such. 

'*  Gordon  and  Brown  stand  aloof  together.  They  say,  we\^ 
no  interests  in  these  deeds  whatever.  We  exercised  no  po^^ 
under  these  nominal  titles.  Lord  Huntly  was  and  is  the  tne 
proprietor,  and  we  neither  did  nor  could  interfere  with  him. 
This  is  as  complete  for  the  one  party  as  for  Mr.  Lindsay. 

"  In  support,  then,  of  their  heritable  securities,  the  creditors 
plead,  that  the  radical  or  real  right  of  property  remained  in  the 
Marquis,  under  his  original  infeftment^  and  that  his  posse^cia 
was  uninterrupted,  and  public,  and  ostensible  ;  and  hence,  that 
on  the  authority  of  the  principles  settled  by  the  series  of  cases. 
ending  in  Campbell  of  Edderline  and  M'Millan  v.  Campbell,  the 
Marquis  had  power  validly  to  grant  the  securities  in  questioa 
and  that  the  trustee,  claiming  the  estate  only  in  right  of  the 
Marquis  himself,  cannot  dispute  their  validity. 

''  If  the  trust  had  been  expressed  on  the  face  of  the  deeds  in 
favour  of  Gordon  and  Brown,  it  is  not  disputed  by  Mr.  Lindsav 
that  the  securities  would  have  been  validly  and  effectuallv 
granted  by  the  Marquis,  in  respect  of  the  radical  right  remain- 
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ing  in  his  person,  and  must  have  affected  the  lands.  But  it  is  ^^ 
contended  that  the  titles  in  favour  of  Gordon  and  Brown,  being  Ij^maj. 
ex  fade  absolute,  although  they  truly  passed  no  right  of  pro-  1844. 
perty^  yet  formed  an  insurmountable  obstacle  to  the  operations 
of  the  principles  established  by  the  case  of  Edderline — that  the 
Marquis  was  so  completely  divested^  that  he  could  not,  by  any  act 
or  deed  in  the  character  of  proprietor,  affect  the  estate,  and  that 
the  whole  feudal  right  stood  on  the  face  of  the  records  in 
others,  so  that  he  had  only  a  jus  crediti,  or,  at  the  utmost,  a 
personal  right,  excluding  the  competency  of  any  heritable  secu- 
rity being  granted  by  him.  In  this  plea,  the  state  of  the  titles, 
altiiough  only  nominal,  is  founded  on  for  the  purpose  of  deny- 
ing effect  to  the  real  and  true  right  of  property  of  the  actual 
owner  who  is  in  possession,  and  of  refusing  validity  to  his  acts  ; 
and  this,  too,  at  the  suit  of  a  party  who  can  only  get  the  estate 
in  respect  that  these  titles  in  others  were  truly  only  trusts, 
though  nominally  absolute  ;  and  because  the  right  of  property 
was  in  the  party  whose  acts,  as  proprietor,  he  wishes  to  set 
aside. 

**  The  very  oppos  te  principle  governed  the  case  of  Edderline, 
Ti2.,  that  of  making  any  feudal  difficulties  from  the  trust-title 
bend  to  the  true  right  of  property  in  the  real  owner.  And  it  is 
plain  that,  if  possible,  the  same  principle  ought,  in  justice,  to 
apply  here.  It  is  a  principle  of  common  law.  It  is  a  principle 
also  of  feudal  law,  which  attaches  to  continued  possession  by  the 
true  owner  the  same  importance  which  the  common  law  does. 

**In  considering  whether  there  is  any  solid  ground  of  distinc- 
tion between  the  case  where  the  trust  is  expressed  in  the  deed 
and  where  it  is  equally  undoubted  and  proved,  let  us  see  what 
are  the  difficulties  which  did  occur  in  the  cases  of  deeds  express- 
ing the  trusty  but  which  difficulties  the  Court  held  must  give 
way  to  the  actual  fiwrfi  as  to  the  real  and  true  right  of  property, 
and  to  the  effect  of  the  original  infeftment  in  the  person  of  the 
party  granting  the  trust-deed,  but  who  remained  still  the  only 
beneficial  owner  of  the  estate.  I  take  the  facts  of  the  case  of 
Edderline  as  in  Sir  Ilay  Campbell's  Session  Papers. 

"  1.  There  is  a  feudal  conveyance  of  the  fee  to  trustees — com- 
plete,  perfect — for  all  purposes  in  view  :  which  conveyance  feu- 
dally enables  them  to  sell  and  to  convey  to  another, without  any 
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Gi^"»  other  act  or  deed  on  the  part  of  the  granter,  in  concurrence  or 
Lindsay,  ratification  of  their  act.  Now,  this  is  a  complete  test  of  a  feudal 
1844.  conveyance.  Did  it  so  convey  the  right  of  the  granter,  that  the 
acts  of  his  disponee,  in  selling  and  disponing  the  lands,  do  not 
require  any  concurring  disposition  by  him,  to  place  another  in 
the  full  and  absolute  fee  of  the  estate  1  This  is  an  undoubted 
effect  of  the  tinist-deed  in  EdderUne.  2.  The  deed  is  irrevo- 
cable. 3.  The  deed  is  for  behoof  of  onerous  creditors,  named 
in  or  acceding  to  it  4.  As  the  debts  were  large,  the  entire 
subject  was  never  to  be  reconveyed.  6.  There  was  a  positive 
direction  to  dispose  of  part  of  the  residue  for  younger  children. 

6,  The  further  direction  was  to  entail  the  remainder  of  the 
estate  on  the  granter,  and  his  eldest  son  in  fee.  Hence  the 
original  infeflment  of  the  granter  of  the  trust-deed  was  never 
to  revive,  or  to  take  effect  at  all,  in  any  case  which  could  arise 

7.  The  trustees  alone  were  in  actual  possession.    8.  The  truster 
was  dead ;  so  that  there  arose  the  further  important  considera- 
tion, that  the  right  and  possession  under  his  infeflment  was 
brought  to  a  close  by  his  death — another  party  was  infeft  by  a 
complete  conveyance  granted  by  him — ^whose  deeds  must  have 
effect  on  the  estate.     9.  And  lastly,  whatever  were  the  rights 
of  the  heir,  yet  he  could  not,  by  any  act  of  his  own,  evacuate 
the  trust-title,  or  obtain   full  right,  except  under  an  entailed 
conveyance  from  the  trustees.  His  debts  could  not  have  affected 
the  estate,  only  the  residue,  the  trustees  being  in  actual  pos-- 
session.     Now,  these  are  important,  actual,  necessary  results  of 
a  feudal  conveyance  of  the  fee,  and  of  a  title  in  the  trustees  ; 
and  yet  there,  notwithstanding,  it  was  found  that,  as  the  true 
right  of  property  remained  in  the  granter,  he  was  not  to  be 
held  to  be  divested  as  if  the  deed  had  been  an  onerous  sale,  and 
that  the  real  right  remained  in  hira  as  the  true  owner  under  his 
original  infeftment ;  that,  on  his  death,  the  proper  feudal  right 
was  in  his  hcereditas  jacens ;  so  that,  on  a  charge  to  the  heir  to 
enter,  an  adjudication,  the  proper  mode  of  attaching  a  real 
right,  was  competent  and  habile. 

"  Observe  the  terms  of  Lord  Eskgrove's  interlocutor  in  this 
case  of  Edderline.  Observe,  that  Lord  Eskgrove  finds  that  the 
Court  must  look  to  the  real  right  and  property  of  the  estate, 
and  not  merely  to  the  form  of  the  title  being  a  trust,  although 
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the  trustees  had  been  long  in  sole  possession  :   mtdto  magisy       ^^^^ 
surely,  when  the  party,  in  whom  is  the  real  and  true  right     Lindsay. 
of  property,  has  been  in  uninterrupted  possession  and  public      TsiiT 
exercise  of  all  his  rights  as  proprietor,  notwithstanding  the 
nominal  title  in  another.    Then  this  interlocutor  is  based  on  the 
actual  foM  that  the  title  was  a  trust — not  on  the  technicality 
that  the  trust  was  expressed  in  the  deed  itself     I  think  this 
most  important. 

"  So  ako  in  M'Millan  v.  Campbell,  Lord  Moncreiff  held,  and 
the  Court  adopted  the  same  view,  that,  in  similar  circumstances, 
the  grantor  of  the  trust-right  could  validly  and  eflfectually  exe- 
cute a  deed  of  entail  *  in  virtue,'  I  quote  the  words  of  Lord 
Mono  reiff,  *of  his  original  radical  title,'  and  that  being  the  true 
proprietor,  '  he  was  not  divested  of  his  feudal  title'  by  the  trust- 
deed.  These  expressions,  in  his  note,  are  very  important.  The 
judgment  of  the  Court  found  '  that  David  Campbell,  not  having 
been  divested  by  the  trust-deed,  had  power  to  execute  the  pro- 
curatory  of  resignation  containing  the  entail,  and  that  the  titles 
made  up  under  it  were  validly  and  feudally  made  up.' 

**  Here  it  is  expressly  found  that  the  trust-title  was  not 
even  ^feudal  impediment.  This  puts  the  principle  in  a  very  im- 
portant light,  when  one  attends  to  all  the  actual  results  above 
mentioned,  which  do  follow  from  that  very  trust-title. 

**  I  attach  great  importance  to  the  actual  terms  of  the  inter- 
locutors in  the  cases  of  Edderline  and  M'Millan.    The  authority 
of  Lord  Eskgrove,  as  a  lawyer  of  the  most  acute  discrimination 
and  profound  legal  knowledge,  is  as  high  as  any  in  the  law  of 
Scotland.    The  interlocutor  is  obviously  most  carefully  framed ; 
and  I  see,  from  a  note  on  Sir  Hay  Campbell's  Session  Fapers? 
that  he  had  attended  very  carefully  to  the  case  ;  and  he  writes 
— *  The  ^T%t  finding  clearly  right.'    His  papers,  and  the  note  of 
his  opinion  taken  by  Mr.  Archibald  Fletcher,  and  quoted  by  Mr. 
Bell  in  his  second  volume,  shows  also,  by  the  remarks  made  on 
the  second  finding,  which  it  is  needless  to  quote,  that  the  terms 
of  the  interlocutor  had  received  his  particular  attention.     Now, 
observe  the  actual  finding  is,  that  the  grantor  of  the  nominal  or 
trust-title  was  not  completely  divested  oi\m  reairight  and  property 
of  his  estate  ;  not  completely  divested  is  the  term  deliberately 
adopted  by  Lord  Eskgrove.     This  term,  in  judging  of  the  effect 
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GiLKs       which  it  is  said  must  be  given  to  a  nominal  title  in  another,  is 
Lindsay,     of  the  highest  importance.     It  establishes  the  point,  that  a  true 
1844.       owner  is  not  to  be  held  divested  of  his  real  right  and  property, 
if  the  title  he  has  granted  is  a  trust,  and,  still  more,  if  it  is  truly 
nominal  only,  and  for  his  own  behoof.     The  whole  plea  of  Mr. 
Lindsay  is  founded  on  the  assumed  necessity  of  looking  only  to 
the  terms  or  effect  of  the  title  granted  by  the  proprietor,  and  to 
the  technical  and  feudal  diflSculty  created  thereby  in  the  way  of 
the  proprietor  exercising  any  right  in  virtue  of  his  original  title, 
out  of  which,  it  is  contended,  his  own  deed  has  taken  all  force 
and  competency  as  a  title  for  affecting  the  lands.     Now,  the 
terms  of  this  interlocutor  meet  this  doctrine  in  its  fundamental 
assumption  in  point  of  feudal  law,  and  settle  the  point  that  the 
trust-title  does  not  pass  any  right  of  property  to  the  disponees 
for  their  own  behoof.     The  grantor  was  not  completely  divested 
of  his  real  right.     As  soon  as  it  is  fixed  that  the  effect  is  not  to 
divest  feudally  the  grantor  of  his  real  right,  then  the  ground  of 
challenge  wholly  fails  ;  for  it  is  based  entirely  and  solely  on  the 
impediment  in  point  of  feudal  form  to  the  real  owner's  acts, 
from  the  assumption  that  his  conveyance  had  feudally  divested 
him  to  (dl  effects.     If  the  point  is  not  good  in  point  of  feudal 
fomiy  then  it  has  no  foundation  at  all.     As  a  conveyance  of  the 
lands,  through  which,  without  any  other  deed  by  the  granter, 
another  party  might  be  stated  effectually  in  the  full  and  abso- 
lute right  of  property,  it  is  plain  that  a  deed  with  the  trust  aa^ 
pressed  must  raise  the  very  same  difficulty  which  is  stated  here, 
for  both  deeds  are  equally  a  conveyance  of  the  fee.    In  this  par- 
ticular, therefore — ^the  turning-point  in  the  whole  discussion — 
the  terms  of  the  very  careful  interlocutor  of  Lord  Eskgrove  are 
most  material,  confirmed  by  the  express  sanction  of  Sir  Day 
Campbell  and  of  the  whole  Court ;  and  then  the  same  terms 
are  repeated  in  the  case  of  M'Millan  by  Lord  Moncreif^  c<mi- 
firmed  by  the  Court. 

"  Then  the  interlocutor  fiirther  says — not  divested  of  his  real 
right  and  property  in  the  estate — ^words  of  great  significancy 
and  force  ;  for  they  refer  directly  to  the  true  and  real  right  oi 
property  as  giving  a  principle  of  judgment  paramount  to  form, 
when  the  title  founded  on  is  only  a  trust  or  a  nominal  title»  not 
adverse  in  point  of  right  to  the  radical  title. 
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"  The  principle  of  these  decisions  I  take  to  be  this,  viz.,  that  ^^^»* 
in  feudal  questions,  as  in  all  others,  where  there  is  no  competi-  UsdLy. 
tion  between  onerous  rights,  acquired  from  di^ererU  parties,  the  i844. 
Court  must  not  look  merely  to  the  form  of  the  feudal  title, 
if  really  nominal,  and  for  behoof  of  the  original  and  only  pro- 
prietors, but  to  the  substance  and  reality  of  the  right  of  pro- 
perty. The  feudal  forms  of  titles  are  to  secure,  vouch,  and 
perfect  the  right  of  property  in  land.  But  they  ought  not  to  be 
regarded,  when  there  is  no  adverse  interest,  withotd  reference 
to  the  heritable  right  of  property^  of  which  they  are  the  signs  and 
the  documents.  They  are  the  writs  and  vouchers  of  the  right, 
not  themselves  the  real  right.  And  when  in  one  person  alone 
is  the  real  right  of  property — when  there  is  neither  competing 
title  nor  right  adverse  to  his  in  any  one,  it  would  be  denying 
effect  to  the  reality  of  the  right  of  property,  if  the  proprietor's 
acts  were  held  invalid,  in  respect  of  the  form  of  a  nominal  title, 
which  was  held  solely  for  his  own  behoof,  and  to  which  no  right 
of  property  belonged. 

"  That  is  the  principle  of  these  decisions — a  principle  deeply 
founded  in  the  common  law,  and  equally  supported  by  the  true 
rules  of  the  feudal  law,  in  which  the  actual  and  corporal  posses- 
sion of  lands  by  the  real  owner  of  the  fee,  is  of  the  utmost  im- 
portance— ^to  secure  and  vouch  which,  the  feudal  forms  are  in- 
vented— but  against  which  these  forms  ought  not  to  be  pleaded, 
when  no  real  interest  of  any  kind  exists,  or  has  been  acquired 
under  any  such  forms. 

**  Then  Lord  MoncreiflF,  in  his  note  on  McMillan,  mentions 
that  the  point  was  assumed  on  all  sides  in  the  case  of  Bellenden 
Ker  V.  Lady  Mary  Essex — ^fully  explained  in  his  note.  His 
Lordship  and  I  have  both  read  a  very  long  analysis  of  that  case 
in  the  late  Lord  President's  note-book,  and  it  clearly  appears 
that  the  Court  assumed  that  the  adjudication  deduced  in  that 
case  would  have  afforded  a  complete  and  valid  title,  if  it  had 
not  been  subsequently  abandoned  by  the  parties  themselves. 

**  In  this  case,  then.  Firsts  The  trust  is  admitted  and  substan- 
tiated. Hence  the  titles  in  the  names  of  Gordon  and  Brown 
were  wholly  nominal,  and  passed  no  right  whatever.  Second^  The 
party  who  was  the  true  owner  remained  in  public  and  uninter- 
rupted possession  as  proprietor,  in  virtue  of  his  original  right- 
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GttM  ic  Then,  when  the  only  question  is,  whether  his  acts  affecting 

LiifDSAY.      the  estate  are  to  have  effect  in  a  competition  between  parties, 

1844.  each  of  whom  equally  maintain  that  the  titles  in  Gordon  and 
Brown  were  only  nominal  and  in  trust,  can  it  make  a  solid  sub- 
stantial ground  of  difference  that  the  trust  is  not  expressed  in 
these  titles  ? 

"  These  titles,  if  good  for  anything — ^if  really  of  any  effect 
whatever  in  law,  would  exclude  the  trustee  altogether,  and  vest 
the  right  of  property  in  other  parties.     But  the  trustee  claims 
and  will  get  the  estates  exactly  because  these  titles  are  only 
nominal,  and  because  Lord  Huntly  was  the  true  owner.    In  a 
question  with  him,  is  it  possible  for  any  lawyer  to  say  that  a 
solid  and  satisfactory  distinction  could  be  taken  between  this 
case  and  Edderline,  on  the  ground  that  the  trust  was  not  ex- 
pressed on  the  face  of  the  titles  in  Gordon  and  Brown,  although 
completely  proved  by  every  fact  in  the  case,  and  acknowledged 
and  admitted  by  these  trustees  ?     The  value  of  the  trust  being 
expressed  on  the  face  of  the  deed,  is  to  supersede  other  proof. 
But  when  the  title 'is  provedy  and  acknowledged  from  its  date  to 
have  been  only  nominal — to  be  a  trust,  and  nothing  but  a  trust 
— that  it  passed  no  right  of  property,  and  was  only  a  form— is 
there  any  solid  ground,  any  legal  principle,  upon  which  we  can 
deny  effect  to  the  substantial  and  radical  right  of  the  true 
owner,  in  virtue  of  his  original  title  in  the  hitter  case,  after  the 
trust  has  been  so  proved,  when  it  is  settled  that  effect  must  be 
given  as  the  ruling  consideration  to  the  real  right  of  property 
in  the  other  case  1    Can  it  be  said  that  the  granter  was  dive^ed 
of  his  real  right  and  property  in  the  estate  by  titles  which  are 
trusts,  and  passed  no  right  of  property  to  the  grantees,  consist- 
ently vnth  the  principle  of  the  judgment  in  Edderline  ? 

^'  In  some  respects  this  case  is  more  favourable  for  the  appli- 
cation of  the  principle  which  governed  Edderline  ;  for.  Firsts  The 
possession  here  remained  with  the  party  in  whom  was  the  radi- 
cal right,  whereas,  in  the  other  claas  of  cases,  the  trustees  were 
in  many  instances  in  full  and  complete  possession,  and  in  pos- 
session too  for  creditors.  Second^  The  trustees  in  Edderline  had 
onerous  purposes  to  fulfil  against  the  granter,  and  were  not  en- 
titled to  reconvey  till  all  these  purposes  were  fulfilled.  Here, 
not  only  are  the  titles  mere  trusts,  but  nominal  in  every  sense 
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•  of  the  tenn,  for  there  is  no  trust  to  be  fulfilled,  but  to  reconvey.       ^™ 
And,  Thirdy  The  competition  in  Edderline  was  between  onerous     lwdbat. 
creditors,  one  set  of  whom  founded  on  the  title  in  the  person  of      i844. 
the  trustees,  and  the  imdoubted  and  irrevocable  conveyance  to 
them,  followed  with  possession  ;  whereas,  here,  the  very  remark- 
able peculiarity  is,  that  no  competing  right  or  interest  whatever 
is  founded  or  granted  in  virtue  of  the  titles  in  favour  of  Gordon 
and  Brown  ;  Mr.  Lindsay,  on  the  contrary,  concurring  in  main- 
taining that  the  Marquis,  as  the  true  owner,  remained  in  pos- 
session all  along  under  his  original  radical  right 

"  I  think  we  are  bound  to  hold,  on  the  authority  of  the  cases 
in  which  the  trust  was  proved,  because  expressed  in  the  trust- 
title,  that  when  the  trust  is^  in  a  manner  as  satisfactory,  proved 
and  (icknowledgedj  and  when  the  party  in  whom  was  the  real 
right  and  property  remained  in  possession  under  his  radical 
feudal  title,  the  difficulty  created  by  the  nominal  title  must  give 
way  to  the  paramount  principle  of  the  true  right  of  property 
under  the  title  of  the  person  who  granted  the  nominal  and  trust- 
title,  and  that  the  true  owner,  in  the  words  of  the  judgment  in 
McMillan,  was  not  divested,  so  that  his  acts  could  not  affect  the 
estate,  in  the  possession  of  which  he  remained  as  the  true 
owner. 

"  On  these  grounds  I  am  most  fully  satisfied,  that  when  the 
title  is  proved  to  be  nominal,  passing  no  right  of  property,  and 
when  no  interest  whatever  has  been  acquired  by  any  third  party, 
which  can  be  pleaded  against  the  grantor,  or  those  acquiring 
rights  from  him,  and  when  the  grantor  continued  as  the  true 
owner  in  full  possession,  he  is  not  to  be  taken  in  law  as  com- 
pletely divested  of  his  real  right  and  property  in  the  estate,  and 
that  his  onerous  deeds  must  be  supported,  in  respect  of  his  ori- 
ginal and  radical  feudal  title,  to  which  title  alone  any  right  of 
property  really  was  attached. 

**  I  admit  the  importance  of  the  point  involved  in  this  view ; 
but  after  very  full  consideration,  I  have  arrived,  without  any 
doubt,  at  this  conclusion.'^ 

LiOBD  MoKCRBiFF  observed, — "  Holding,  therefore,  that  the 
infeftment  of  Brown  did  constitute,  in  point  of  feudal  form,  a 
title  in  the  dominium  utile  of  the  lands,  it  is  next  maintained  by 
the  heritable  creditors,  that  that  title  being  merely  a  trust  in 
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G1LB8  Brown's  person,  held  for  no  purpose  of  benefit  to  Brown,  or  any 
L1ND8AT.  one  else,  and  under  an  obligation  to  reconvey  to  the  Marquis 
TsilT  whenever  he  should  be  required,  the  substantial  right  of  property 
still  remained  in  the  Marquis  in  virtue  of  his  own  titles,  and  he 
was  not  thereby  disabled  from  creating  heritable  securities, 
which  must  be  effectual  in  any  question  either  with  himself  or 
with  the  trustee  for  his  creditors. 

'^  I  regard  this  as  the  most  important  question  in  the  cause ; 
and,  though  I  do  not  say  that  it  is  perfectly  free  from  difficulty, 
I  have  come  to  an  opinion  quite  satisfactory  to  my  own  mind, 
that  the  plea  of  the  heritable  creditor  is  solidly  founded  in  the 
principles  of  law  long  recognised. 

"  Two  matters  of  fact  must  be  kept  steadily  in  view. — ^That 
there  is  no  question  with  Brown^s  representative,  or  with  any 
party  deriving  right  from  Brown.  Much  of  the  argument  rests 
on  the  circumstance,  that  the  disposition  to  Brown  was  in  abso* 
lute  terms.  There  can  be  little  doubt  that  this  would  have  been 
of  the  greatest  importance  if  Brown  had  made  a  conveyance  to 
a  third  party  for  onerous  causes,  or  even  had  become  bankrupt 
while  the  title  stood  in  that  form.  There  might  be  considera* 
tions  requiring  attention,  even  in  regard  to  that  case ;  but  the 
argument  here  is  not  affected  by  any  such  difficulty.  Brown 
did  nothing,  and  no  one  is  here  deriving  any  right  from  him, 
except  by  the  title  of  the  Marquis  himself.  The  competition  is 
only  with  the  trustee  on  the  Marquis'  estate. 

"  It  is  equally  important  to  observe,  that  after  granting  the 
disposition  to  Brown,  and  after  the  infeffcment,  the  Marquis  con- 
tinued in  the  undisturbed  possession  of  the  whole  lands.  This 
is  not  disputed.  I  regard  it  as  a  fact  of  the  greatest  import- 
ance, and  of  importance  specially  in  regard  to  the  only  distinc- 
tion on  which  the  plea  of  the  heritable  creditor  can  be  resisted, 
in  consistency  with  the  ruling  authorities.  From  the  nature  of 
the  transaction  it  could  not  be  otherwise  ;  for,  on  the  admitted 
facts,  there  never  was  the  slightest  intention  to  convey  or  trans- 
fer any  thing  to  Mr.  Brown  for  his  own  benefit,  or  for  that  of 
any  one  else.  The  case  is  much  stronger  in  this  point  than 
some,  or  indeed  most  of  the  decided  cases,  in  which  there  were 
generally  ulterior  purposes  to  be  accomplished,  for  which  pos- 
session had  followed,  or  might  have  followed.     Here  no  such 
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thing  ever  was  contemplated,  and  the  Marquis  was  seen  and       ^^ 
recognised  aU  the  time  by  the  tenants,  factors,  and  all  the  pub-     Lwdbay. 
lie,  as  in  the  full  possession  of  the  lands,  just  as  he  had  been       i844. 
before.     If  there  could  be  any  doubt  of  this  fact,  the  very  exist- 
ence of  the  heritable  bonds  for  these  large  sums,  transacted  by 
able  agents,  and  at  the  interval  of  years,  would  be  sufficient  to 
prove  it,  while  there  is  not  an  averment  nor  any  insinuation  that 
Brown  had  any  possession  at  all.     Indeed,  as  your  Lordship 
observed,  it  does  not  even  appear  that  the  disposition,  and  the 
seisin  on  it,  ever  were  delivered  to  him,  or  in  his  custody.    And 
it  is  assuredly  true,  that  great  effect  was  given  to  this  consider- 
ation in  the  case  of  Lord  Elibank  v.  Campbell,  November  21, 
1833. 

'^  Having  these  points  in  view,  the  foundation  of  the  title  of 
both  parties  is,  that  the  title  in  Brown  was  not  a  real  or  true 
right  in  him,  but  a  title  in  trust  for  the  Marquis,  and  for  no 
other  purpose ;  and  this  is  specially  proved  by  the  deed  of  Miss 
Brown,  prepared  and  produced  by  the  trustee,  which  bears  ex- 
pressly that  the  property  remained  in  the  Marquis.  It  is  a  de- 
claration of  the  trust  by  Brown's  representatives,  sanctioned  by 
the  trustee,  in  the  sequestration  itself.  It  is  impossible  to  con- 
ceive anything  stronger.  Now,  is  there  any  creditor  here  who 
can  say  he  transacted  on  any  other  footing  ?  Quite  the  reverse. 
No  one  says  he  dealt  with  Brown.  Mr.  Lindsay  says,  they  all 
dealt  with  the  Marquis  on  the  footing  that  Brown's  title  was  a 
mere  trust,  and  that  the  property  remained  with  the  Marquis. 

^'  But  it  must  be  observed,  that  the  title  in  the  trust  proceeded 
from  the  Marquis  himself.  Whatever  right  he  had  was  in  his 
own  original  title,  and  was  not  derived  from  the  deed  of  any 
other  party  constituting  a  trust  in  his  favour.  This  distinction 
is  pointedly  stated  by  the  Lord  President,  Hope,  in  Macdowall 
V.  Russell,  Feb.  6, 1824.  His  Lordship,  in  that  case,  observed, 
'  That  there  was  a  material  distinction  between  this  case  and  that 
where  a  party  having  the  beneficial  interest  in  the  trust  was  the 
grantor,  and  the  original  proprietor  ;  that  the  trust  was  in  that 
case  merely  a  burden  on  his  right ;  but  where  there  was  no 
original  title,  and  the  right  arose  from  the  trust-deed  alone, 
there  was  only  a  jus  crediti.  In  this  opinion  the  other  Judges 
concurred,  and  held  the  case  of  Gordon's  trustees  a  precedent 
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GiLM       in  point/     In  other  respects,  that  case  aflFords  no  useful  illus- 

LurosAY.     tration  in  the  present  case  ;  but  it  embodies  the  positive  abstract 

1844.       doctrine,  assented  to  by  all  the  Judges,  that  where  the  trust 

proceeds  from  the  party  having  the  beneficial  interest,  it  is  merely 

a  burHen  on  his  original  right. 

"  The  case  of  Edderline's  creditors  is  too  well  known  to  re- 
quire particular  remark,  and,  so  far  as  necessary,  has  been  fiilly 
explained  by  your  Lordship.  It  settled  a  general  rule  of  law ; 
and  it  settled  it  under  very  strong  circumstances,  in  a  competi- 
tion of  creditors,  where  one  party  had  adjudged  from  the  trus- 
tee, and  another  from  the  truster,  and  the  latter  was  preferred ; 
and  that  judgment,  most  carefully  laid  on  the  principle  by  Lord 
Eskgrove,  was  felt  by  Mr.  Bell  fiiUy  to  warrant  him  in  embody- 
ing the  doctrine  of  it  in  his  work,  as  a  fixed  matter  of  general 
law. 

"  The  next  time  that  the  point  arose,  was  in  the  competition 
between  Mr.  Bellenden  Ker,  or  rather  the  heirs  of  line  of  Lady 
Mary  Ker,  against  the  executors  of  Lady  Essex  Ker,  in  1823. 
The  plea  founded  on  it  failed  on  other  very  clear  grounds,  which 
it  is  unnecessary  to  enter  upon  ;  but  no  doubt  was  entertained 
of  the  principle,  which  was  thus  conceded  in  the  paper  of  an- 
swers for  Lady  Mary's  heirs  by  Lord  Fullerton,  alluding  to  the 
case  of  Edderline  ; — '  It  being  now  quite  fixed,  that  a  trust- 
deed  for  behoof  of  creditors  does  not  divest  the  grantor,  but 
merely  forms  a  burden  on  the  fee  remaining  in  his  person  ;  that 
fee,  which  fell  in  hcereditate  jacente  upon  the  truster's  death,  was 
of  course  taken  up  (that  is,  in  the  case  of  Edderiine)  by  the  ad- 
judication, and  upon  the  special  charge.'  But,  in  reality,  the 
trust  in  the  case  of  Edderline  was  not  merely  for  payment  of 
debts,  but  ended  in  a  direction  to  entail  the  estate,  as  in  Camp- 
bell V.  Spiers. 

"  The  last  case  on  the  point  which  has  been  referred  to,  is 
that  of  M'Millan,  4th  March  1831.  I  was  Lord  Ordinary  in 
that  case,  and  fully  expressed  my  views  regarding  it  and  the 
general  question,  in  my  note  annexed  to  the  interlocutor  re- 
porting the  case  to  the  Court;  and  those  views  having  been 
confirmed  by  the  unanimous  judgment  of  the  Court,  afl5rmed 
by  the  House  of  Lords,  I  have  only  to  say  that  I  still  adhere  to 
them. 
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"  But  it  is  a  most  important  judgment  on  the  general  point.       ^^■^ 
It  was  a  case  of  trust  for  the  payment  of  debts,  vrith  power  to     Lindsat. 
sell,  with  an  obligation  to  reconvey  the  residue  of  the  produce      TsiT 
to  the  granter,  or  his  heirs  or  assignees,  and  to  reconvey  what 
might  remain  of  the  estate  to  any  heirs  he  might  name  ;  whom 
failing,  his  heirs  or  assignees.     The  trustee  was  infeft,  and  sold 
part.     He  reconveyed  the  rest,  with  procuratory  of  resignation, 
ad  remanentiam.     The  granter  expede  an  instrument  on  this ; 
and  after  that  executed  an  entail  by  a  procuratory  of  resignar 
tion — the  proper  form.     It  was  found,  however,  that  the  instru- 
ment of  resignation  was  bad  from  erasures.     And  the  question 
was,  whether,  notwithstanding  this,  he  was  not  in  tittdo  to  make 
the  entail  by  his  original  investiture  1  It  was  found  that  he  was, 
without  doubt  or  difficulty,  on  the  ground  that  his  original  title 
in  the  lands  remained  untouched  by  the  trust-deed,  against 
which  title  adjudication  could  have  been  led,  and  on  which  his 
heir  could  have  been  served  heir  in  special.     It  is  clear  that  that 
was  not  a  trust  merely  for  the  payment  of  debts.     By  its  terms 
it  might  have  gone  much  farther,  and  have  become  the  regulat- 
ing instrument  for  the  standing  investiture  of  the  estate.     But 
still,  as  a  mere  trust  for  the  special  purposes  of  the  truster,  it 
was  held  to  make  no  difference  on  the  state  of  his  title,  where 
no  question  with  third  parties  deriving  title  from  the  trustees 
arose. 

''  On  these  authorities,  I  think  that  this  case  must  be  decided. 
The  case  of  trust  is  admitted,  and  is  palpable  on  the  face  of  the 
whole  proceedings  ;  and  it  is  the  case  on  which  the  plea  of  Mr. 
Lindsay  himself  depends.     There  is  no  occasion  to  prove  it, 
either  by  the  oath  of  Mr.  Brown  or  by  his  writ ;  and  if  anything 
of  that  kind  were  necessary,  it  is  proved  by  the  writ  of  his  heir 
here  produced.     Then  wherein  is  this  case  different  from  any 
of  the  cases  decided  ?     It  is  truly  a  stronger  case  than  any  of 
theiD.     This  is  not  the  case  of  a  trust  for  creditors,  with  power 
to  sell ;  in  which  case  the  lands  might  depart  for  ever,  or  at 
any  rate  might  be  held  indefinitively  as  a  separate  and  indepen- 
dent feudal  estate.     It  is  not  the  case  of  a  trust  for  debts  in  the 
first  instance,  and  an  ulterior  destination,  rendering  it  certain, 
if  the  form  only  was  regarded,  that  it  would  never  return  to  the 
granter.     These  are  strong  cases,  where  infeftment  has  followed, 

21 
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Giles       for  holding  that  still  the  radical  right  remained  in  the  granter. 
Lindsay.     Yet  all  havo  been  so  decided,  and  this  even  in  a  competition 

1844.  of  creditors.  The  present  case  seems  to  be  a  far  simpler  and 
clearer  exemplification  of  the  principle,  in  correct  logic  and 
plain  justice.  The  disposition  to  Mr.  Brown  never  was  intended 
for  any  purpose  but  that  of  a  formal  title,  for  the  purposes 
of  the  granter.  It  never  produced  any  thing  to  create  any 
interest  in  a  third  party.  It  is  the  bare  disposition  in  trusty 
which  it  was  at  first.  Then,  how  can  it  be,  that  a  party  as 
trustee  on  that  truster's  estate,  founding  on  that  very  fact  of 
mere  trust  as  his  title,  can  claim  the  property,  to  the  exclusion 
of  a  party  who  transacted  onerously  with  the  truster,  in  the  full 
possession  of  his  property,  relying  on  that  very  title  which  re- 
mained in  his  person,  and  in  virtue  of  which,  though  under  the 
incorrect  denomination  of  a  mere  jus  creditij  the  trustee  for  his 
creditors  now  claims  it  as  his  ? 

*^  I  confess  that  I  cannot  see  the  distinction.  I  know  that  there 
is  a  great  difference  between  the  case  of  an  absolute  disposition, 
and  a  disposition  under  reversion  or  qualification,  in  any  ques- 
tion with  a  party  transacting  onerously,  and  in  bona  fide  with  the 
disponee  infefl.     But  where  there  is  no  such  transaction  with 
the  disponee,  I  am  unable  to  see  what  difference  it  makes  on  the 
question  between  parties  who  alike  depend  on  the  title  of  their 
common  debtor,  the  acknowledged  proprietor  of  the  subject, 
whether  the  right  in  him  is  expressly  reserved  in  the  title  which 
it  undoubtedly  covers,  or  is  necessarily  admitted  as  soon  as  the 
subject  becomes  htigious.     I  cannot  see  either  truth  in  the  l^al 
deduction,  or  justice  in  the  application  of  legal  principles,  in  the 
distinction  so  struggled  for,  which,  in  the  way  it  is  laid  down 
by  any  authority,  has  reference  to  an  entirely  different  state  of 
cricumstances.     The  case  of  Fairlie  t;.  Sir  J.  Fergusson  may 
seem  to  present  a  difficulty ;  but  it  was  a  very  special  caae»  and 
has  been  already  explained.     On  all  the  facts,  the  title  came  to 
depend  on  Lord  Hermand's  formal  deed  of  entail ;  and  that  had 
not  been  recorded,  which  was  the  whole  ground  of  judgment. 

^'  I  therefore  concur  in  the  opinion  delivered  on  this  point ; 
and  as  it  is  sufficient  for  judgment,  it  is  not  very  expedient  or 
useful  to  go  deeply  into  the  other  questions  involved  in  the 
case." 
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A  jus  crediti  to  a  special  heritable  subject  held  by  Trustees,  vests  witli- 
out  service,  and  is  transmissible  by  assignation. 

1.— QORDOirS  TRUSTEES  v.  HARPER. 

In  1753,  William  Tait  conveyed  by  a  trust-deed  the  lands  of  Dec  4, 1821. 
Craig  and  Corse  to  trustees.  By  this  deed  he  provided  the  ^^^ — j^ 
liferent  of  his  estate  after  his  own  death  to  his  only  daughter 
Margaret.  On  the  death  of  his  daughter,  the  trustees  were 
directed  to  denude  themselves  of  the  lands  in  favour  of  the  heirs 
of  her  body,  on  their  attaining  majority,  and  in  the  event  of  the 
daughter  dying  without  issue,  they  were  directed  to  denude  of 
the  lands  in  favour  of  such  disponees  as  the  truster  should  ap- 
point, said  failing  thereof  in  favour  of  his  heirs  whatsoever. 

The  daughter  died,  leaving  a  son  Robert  Gordon.     When  he 
attained  majority,  the  trustees  gave  him  possession  of  the  lands, 
but  he  never  made  up  titles  to  them.    By  a  deed  of  settlement, 
he  disponed  the  lands  to  trustees,  who,  after  his  death,  brought 
a  declarator  imd  adjudication  against  the  heirs  of  William  Tait's 
trustees,  who  were  then  all  dead.     This  action  sought  to  have 
it  declared,  '^  That  a  personal  right  to  the  said  lands  and  others, 
to  the  effect  of  obliging  the  trustees  to  denude  themselves  of 
the  trust-estate,  and  convey  the  same  to  the  said  Robert  Gor- 
don, in  terms  of  the  said  William  Tait's  trust- settlement,  or 
otherwise  to  take  up  the  fee  and  property  of  the  trust-estate  by 
judicial  measures,  was  fully  vested  in  the  person  of  the  said  Ro- 
bert Gordon,  upon  his  attaining  the  years  of  majority,  and  was 
by  himself  effectually  conveyed  to  trustees  by  his  deed  of  set- 
tlemenf     This  being  found,  the  action  sought  to  have  it  de- 
clared that  the  lands  ought  to  be  adjudged  to  the  pursuers  as 
his  trustees.     The  action  was  opposed  by  the  heir  whatsoever 
of  William  Tait,  on  the  ground  that  as  Robert  Gordon  had 
never  connected  liimself  with  the  trust-disposition,  he  had  no 
power  to  convey  the  lands  in  question  to  the  pursuers,  and 
that,  therefore,  upon  his  death  the  succession  opened  to  the 
defender. 
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First  Interlo- 
cutor of  Lord 
Ordinary. 
Feb.  22, 1820. 


The  first  interlocutor  pronounced  by  Lord  Allow  ay,  Ordi- 
nary, was  as  follows  : — "  The  Lord  Ordinary  having  considered 
the  memorials  for  the  parties,  and  the  whole  process,  finds,  That 
the  late  William  Tait  of  Lochinkitt^  in  1753,  conveyed,  by  a 
trust-deed,  the  lands  of  Craig  and  Corse,  in  which  he  stood  feu- 
dally invested,  to  certain  trustees  therein  named;  whom  failing, 
to  such  persons  as  they  should  assume  ;  whom  failing,  to  sudi 
persons  as  should  be  named  by  the  Sheriff-depute  of  Dumfries- 
shire ;  and  the  trustees  being  infeft,  the  buster  was  completek 
denuded  of  these  lands  :  Finds,  That  the  purposes  of  the  trost 
were  to  pay  over  the  rents  of  these  lands  to  Margaret  Tait  te 
daughter,  spouse  of  William  Gordon,  after  the  truster's  deatl, 
and  after  her  death  these  rents  were  to  be  employed  in  the  ali- 
menting, clothing,  and  educating  of  her  children  and  grafiti- 
children  ;  and  then,  in  the  event  of  her  death,  leaving  an  heir- 
male  or  female  of  her  body,  the  trustees  accepting  were  bousJ 
to  denude  themselves  of  the  said  lands  to  and  in  favour  of  sQct 
heir-male,  upon  his  attaining  the  age  of  twenty-one,  or  heir 
female,  upon  her  majority  or  marriage  ;  and  that  in  case  of  tie 
death  of  Margaret  Tait  without  heirs  of  her  body,  the  trustee? 
should  be  obliged  to  denude  in  favour  of  such  disponees  «$  ^ 
truster  should  name  by  settlement,  whom  failing,  in  fatoof  * 
his  heirs  whatsoever  :  Finds,  That  Robert  Gordon,  the  son  rf 
Margaret  Tait  and  William  Gordon,  attained  the  ageof  tweutj 
one  years,  and  the  trustees  surrendered  the  possession  of  thes^ 
landJs  to  him,  and  he  remained  in  possession  of  the  saioep 
many  years,  until  his  death  in  1818  :  Finds,  That  Robert  Go^ 
don,  either  from  the  death  of  the  trustees,  or  from  some  othff 
cause  not  explained,  had  not  obtained  any  conveyance  firom  vi^ 
trustees,  nor  had  he  completed  any  other  title  whatever  to  the* 
lands  :  Finds,  That  Robert  Gordon  executed  a  trust-deed « 
favour  of  the  pursuers  of  this  action,  and  conveyed  to  them  these 
lands  of  Craig  and  Corse,  for  certain  purposes  therein  mentioDei 
and  who  brought  the  present  action  for  completing  a  feudal  ti* 
to  these  subjects :  Finds,  That  Robert  Gordon,  as  the  sou  <i 
Margaret  Tait,  upon  his  attaining  majority,  was  entitled  to  te^| 


brought  an  action  against  the  trustees,  to  compel  them  to 


vieia 


the  possession,  and  to  denude  themselves  of  these  subjects^ 
his  favour,  and  that  he  would  have  been  entitled  to  compl^f^* 
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feudal  right  to  the  subjects  by  adjudication,  if  they  had  declined 
so  to  do,  and  by  which  he  might  have  vested  a  complete  feudal  «• 
title  in  his  person  :  Finds,  That  in  all  these  circumstances,  the 
question  at  issue  seems  to  be,  whether  Robert  Gordon  having  in 
him  this  equitable  right  of  calling  upon  the  trustees  to  denude, 
and  of  vesting  in  himself  a  personal  or  a  feudal  right  to  these 
lands,  had  acquired  such  a  right  as  to  enable  him  to  transmit 
the  same  to  his  heirs  and  gratuitous  disponees,  to  the  prejudice 
of  the  heirs  whatsoever  of  the  truster,  who  upon  his  failure  were 
substituted  to  him  in  the  trust-deed  :  And  in  respect  that  this 
case  has  not  been  pleaded  at  the  Bar,  appoints  counsel  to  be 
heard  upon  this  point." 

Plbadid  fob  the  Pursuers. — The  trust-deed  contains  no  aboumkkt  for 
substitution  in  favour  of  the  defender,  as  the  heir  whatsoever 
of  the  truster.  It  imported  merely  a  conditional  institution, 
which  was  to  take  place  in  the  event  of  the  truster's  daughter 
dying  without  leaving  issue  of  her  body.  In  that  case,  the 
trustees  were  directed  to  denude  in  favour  of  the  heirs  whatso- 
ever of  the  truster,  failing  any  appointment  by  himself.  The 
institution,  however,  in  favour  of  the  heirs  whatsoever  of  the 
truster,  vanished,  upon  the  event  of  the  daughter  dying  and 
leaving  heirs  of  her  body.  The  plea  of  the  defender  amounts 
to  this — ^that  although  all  eventual  right  which  the  truster  chose 
to  provide  for  him  has  vanished,  he  is  nevertheless  entitled 
to  claim  the  property  as  his  heir  after  he  had  completely  de- 
nuded himself,  and  to  claim  it  to  the  exclusion  of  the  disponees 
of  Robert  Gordon,  in  whose  favour  he  had  denuded  himself. 

The  trustees  were  under  an  express  obligation  to  denude  in 
favour  of  the  heir  of  the  truster's  daughter.  Her  heir  was  thus 
made  creditor  in  the  obligation  against  the  trustees,  and  had  an 
undoubted  right  to  enforce  implement  of  it.  In  order  to  found 
an  action  to  that  effect,  he  required  nothing  more  than  the 
trust-deed  itself,  together  with  a  proof  of  the  fact,  that  he  was 
the  heir  of  the  body  of  the  truster's  daughter.  That  fact  might 
have  been  proved  without  any  necessity  of  a  service.  The  per- 
sonal right  or  ground  of  action  competent  to  the  heir  arose  out 
of  the  trust-deed  itself ;  and  the  heir^s  identity  being  admitted 
or  proved,  his  right  to  insist  for  implement  could  not  be  denied. 


502 


TRANSMISSION  OF  LAND. 


Ooiidon's 
Tkubteks 

V. 

Harfkb. 


1821. 


A  personal  right,  or  jus  creditiy  requires  no  service  on  the  part 
of  him  for  whose  behoof  it  is  created.  This  is  tnie,  although 
the  party  is  not  called  nominaiim,  but  designated  only  by  a 
general  character. 

If,  again,  the  heir  had  this  right  vested  in  him  qua  creditor,with- 
out  service,  he  was  entitled  without  any  service  to  transmit  it 
to  whom  he  pleased,  provided  the  transmission  was  made  by  a 
formal  deed  suited  to  the  nature  of  the  subject  conveyed  The 
right  vested  in  the  heir  was  not  a  real  or  feudal  right  to  the 
estate.  It  was  a  mere  personal  right,  or^'e^^  ad  rem^  constituted 
by  the  terms  of  the  trust-deed.  This  personal  right,  or  jus  ad 
reniy  was  made  over  by  Robert  Gordon  by  his  trust-conveyance 
to  the  pursuers.  The  feudal  right  to  the  lands  was  never  vested 
in  the  pursuers^  author.  That  right  was  in  the  trustees  of 
William  Tait ;  and  upon  their  death  was  in  hcsreditate  jacente 
of  these  trustees.  It  is  in  consequence  of  their  death  that  the 
present  action  has  been  brought^  following  the  form  of  pro- 
ceeding established  by  the  Court  in  the  case  of  Drummond  v. 
Mackenzie,  June  30,  1758. 


Aroumbrt  fob 
Depinokb. 


Plbadbd  for  the  Dbfendbr. — The  pursuers'  author,  Mr. 
Gordon,  had  not  vested  in  his  person  such  a  title  to  the  lands  in 
question,  as  to  enable  him  effectually  to  convey  them  gratui- 
tously to  the  pursuers,  to  the  prejudice  of  the  defender,  who  is 
the  heir  of  the  investiture.  Mr.  Gordon  never  took  any  steps 
to  connect  himself  with  the  trust-deed  of  1753,  so  as  even  to 
acquire  a  personal  right  to  the  lands.  The  right  to  the  lands  was 
in  the  trustees,  from  whom  some  title  was  necessary  to  vesi 
even  a  personal  right  to  the  lands  in  the  person  of  Mr.  Gordon. 
The  mere  circumstance  of  his  obtaining  possession  of  the  lands 
cannot  aid  the  plea  of  the  pursuers  ;  for  the  bare  act  of  posses- 
sion of  heritage  confers  no  title  to  the  lands.  The  acknowledg- 
ment of  the  trustees  that  Mr.  Gordon  was  the  person  entitled  to 
call  them  to  account,  cannot,  either,  confer  a  title  to  the  estate. 
A  person,  as  heir-apparent,  might  have  a  good  title  of  posses- 
sion, enabling  him  to  call  the  trustees  to  account,  but  this  would 
never  give  him  power  to  alter  the  destination  of  the  estate  by  a 
gratuitous  deed  of  settlement. 

It  is  not  denied  that  Mr.  Gordon  might  have  completed  a 
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proper  title  to  the  lands  by  declarator  and  adjudication,  accom-    Janwms 
panied  by  the  proper  evidence  of  his  being  the  heir  entitled  to         «• 
the  lands.     The  whole  point  is,  that  as  Mr.  Gordon  did  not  in 
fact  take  the  necessary  steps  to  complete  a  title  to  the  lands, 
the  deed  granted  by  him  in  favour  of  the  pursuers  must  be  held 
to  be  ineffectual. 

Lord  Allow  ay.  Ordinary,  Pound,— "  That  Robert  Gordon,  ^^^^^^^^ 
the  eldest  son  of  Margaret  Tait,  had  the  jus  crediti  under  the  Ordinary. 
trust-deed  executed  by  his  grandfather  William  Tait,  and  had  *^*  ' 
in  his  person  a  vested  right  to  compel  the  trustees  to  convey  to 
him  the  lands  in  question,  in  terms  of  the  trust-deed  by  which 
they  held  these  lands  ;  and  that  he  could  have  brought  an  ac- 
tion against  the  trustees  to  compel  them  to  denude  in  his  favour, 
without  any  service  :  Finds,  That  as  Robert  Gordon,  by  his 
trust-deed  in  question,  has  conveyed  all  the  right  he  had  to  the 
lands  in  question  to  the  pursuers,  he  has  conveyed  to  them  the 
jus  creditiy  which  stood  in  his  person,  and  which  enables  them 
in  that  character  to  bring  an  action  against  the  heirs  of  the 
trustees,  in  the  same  manner  as  the  deceased  himself  could  have 
done,  to  make  up  titles,  and  convey  the  subjects  in  question  ; 
therefore  repels  the  defences,  and  decerns  in  terms  of  the 
libel." 

The  defender  having  reclaimed,  the  Court  "  Adhered."  ^^°"fS'i 

**  The  Judges  were  unanimously  of  opinion,  that  no  service  of    opinions. 

Robert  Gordon  was  necessary  ;  that  he  was  a  creditor,  and  that 

he  had  effectually  conveyed  his  jus  crediti" 

Lord  President  Hope  has  entered  the  followins:  note  of  the  JJ^K?^  ^r* 

.  txr^  President  Hope. 

case  in  his  note-book : — "  The  question  was,  Whether  a  jus 
crediti  under  a  trust-deed,  could  be  conveyed  without  making 
up  a  title ;  and  the  circumstances  were,  that  Mr.  Tait  being 
feudally  vested  in  the  lands  of  Craig  and  Corse,  conveyed  them 
by  a  trust-deed  to  two  persons,  whom  failing,  to  such  tnistees 
as  should  be  named  by  the  Sheriff  of  Dumfries. 

"  Accordingly,  the  trustees  having  failed,  the  parties  interested 
applied  to  the  Sheriff,  who  named  the  Sheriff-clerk  and  another 
to  be  trustees.     There  were  various  purposes  of  the  trust ;  but 
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GoBDoii  8  those  on  which  the  question  turned  were,  *  5th,  That  as  soon 
after  the  decease  of  the  said  Margaret  Tait,  my  daughter,  as 
the  heir  of  her  body,  if  a  male,  shall  arrive  at  majority,  or  female 
^^21.  at  that  age,  or  be  married,  the  trustees  shall  denude  in  favour 
of  such  heirs.  6th,  In  case  of  the  decease  of  my  said  daughter, 
without  leaving  issue  descending  of  her  body,  the  trustees  to 
denude  in  favour  of  the  grantor's  heir  whatsoever/ 

"  Margaret  Tait,  however,  left  a  sou,  Robert  Gordon  of  Craig, 
who  survived  majority,  and  her,  for  many  years.  On  his  ma- 
jority, the  trustees  appointed  by  the  Sheriff  appear  to  have 
abandoned  the  subject  to  him,  but  he  never  was  infeft^  nor  did 
he  ever  make  up  a  feudal  title  to  the  estate.  He  conveyed,  by 
disposition,  all  his  property,  heritable  and  personal,  and  espe* 
dally  these  lands  of  Corse  and  Craig,  in  trust,  for  a  variety  of 
purposes,  in  favour  of  certain  trustees,  who  raised  an  action  of 
declarator  and  adjudication,  to  have  it  found,  Firsty  That  the 
right  to  these  lands,  under  Mr.  Tait's  trust-deed,  was  vested  in 
Robert  Gordon ;  Secondlt/y  That  heirs  not  being  m^itioned,  the 
trust  had  fallen  by  the  non-acceptance  of  the  trust,  and  the 
death  of  the  trustees ;  and,  Thirdly^  That  the  lands  should  be 
adjudged  to  belong  to  the  respondents,  as  the  trust-disponera  of 
Robert  Gordon.  In  this  action,  the  heirs-at-law  of  Mr.  Tait  ap- 
peared, and  pleaded,  that  as  Robert  Gordon  had  never  made  up 
any  title,  he  had  no  power  to  convey  the  lands,  which  therefore 
remained  in  luBreditdte  jacente  of  old  Tait,  and  necessarily  fell  to 
them  as  his  heirs-at-law.  The  Lord  Ordinary  preferred  the  trus- 
tees, in  respect  that  the  jus  crediti  under  the  trust-deed  vested 
in  Robert  Gordon  without  a  service,  and  could  be  validly  con- 
veyed by  him  ;  and  in  this  interlocutor  I  concurred. 

^  It  is  quite  settled  law  that  such  a  right,  under  a  trust- 
deed  or  marriage-contract,  is  not  a  right  of  succession,  bat  a 
JUS  crediti  and  that  it  vests  and  transmits  without  a  service, 
to  the  person  in  the  right  of  it  at  the  time ;  and  the  Tery 
case  of  the  mode  of  taking  it  up  by  the  person  interested^  on 
failure  of  the  trustees,  was  carefully  considered  by  the  Court. 
in  the  case  of  Drummond  v.  Mackenzie  of  Redcastle,  30th  June 
1758,  Karnes,  Sel.  Dec.  where  the  Court  found,  that  where 
the  trust-estate  was  thus  left  in  medio,  and  it  was  there  alsu 
heritable,  the  proper  mode  of  making  up  a  feudal  title  was,  for 
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the  party  having  the  interest  under  the  trust-deed  to  bring  such 
a  declaratory  adjudication.  As  Tait,  the  original  truster,  might 
have  brought  an  action  against  the  trustees  to  denude,  so  an 
assignee  from  him  must  have  the  same  right ;  and  if  the  trustee 
be  dead,  then  such  adjudication  comes  in  place  of  it. 

''  The  notion  that  Robert  Grordon  should  have  made  up  a 
title  by  service  v^as  quite  wild.  He  was  the  creditor  under  the ' 
trust-deed,  and  had  right  to  call  the  trustees  to  account ;  and 
so  it  has  been  found  over  and  over  again.  And  although  such 
a  ju8  credits  as  relating  to  an  heritable  subject,  might  descend 
to  the  heir,  yet  it  was  so  far  of  a  moveable  nature,  and  so  little 
the  subject  of  a  service,  that  it  was  found,  that  the  interest  and 
jtis  crediti  of  a  truster  to  call  the  trustees  to  account  for  the 
proceeds  of  an  heritable  subject,  was  attachable  by  arrestment, 
and  not  by  inhibition.  Wilson  v.  Smart,  31st  May  1809.  But 
whether  heritable  or  moveable,  quoad  succession,  it  is  settled 
law,  that  it  equally  vested  without  a  service  ;  and  if  it  vested 
without  a  service,  it  might  be  assigned  or  disponed,  as  the  case 
might  be." 
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XL— RUSSELL  v.  MACDOWALL  AND  SELKRIG. 


In  1788,  John  Crawfurd  executed  a  general  trust-settlement,  Feb.  6,  i828. 
mortis  cavsa^  conveying  his  whole  property  to  trustees  for  family  nabhativk. 
purposes.  One  of  the  subjects  conveyed  was  a  tenement  of 
houses  in  Glasgow.  He  appointed  that  his  widow  should  have  the 
liferent  of  the  houses,  and  that,  on  her  death,  they  should  go  to, 
and  be  the  absolute  property  of  his  eldest  son,  George  Crawfurd, 
and  the  heirs  of  his  body  ;  whom  failing,  to  the  other  sons  of  the 
truster.  The  trustees  were  directed  to  denude  themselves  of 
the  said  tenement  of  houses  in  favour  of  the  sons  of  the  truster, 
in  their  order  respectively,  and  to  execute  all  necessary  convey- 
ances for  that  purpose. 

In  1 793,  Mr.  Crawfurd  died,  and,  in  order  to  complete  the 
title  of  the  trustees  to  the  houses,  his  son,  George  Crawfurd, 
made  up  titles  to  them,  as  heir  of  his  father,  and  conveyed  them 


606  TRANSMISSION  OF  LAND. 

RuasKLt     j^  tjjQ  trustees,  who  were  then  infeft.    He  thereafter  contracted 
MACDOWALL&  debt  to  Messrs.  Macdowall  and  Selkrig,  and   he  granted  to 

^^ '     them,  in  security,  assignations  of  his  share  in  those  parts  of  the 

trust-funds  which  were  liferented  by  his  mother,  and  also  of  the 
tenement  of  houses  in  Glasgow,  with  power  to  bring  his  father's 
trustees  to  account,  and  to  demand  and  receive  from  them  a 
'valid  and  sufficient  conveyance  of  the  said  tenement  of  houses. 
The  assignations  were  duly  intimated  to  his  father's  trustees. 

In  1811,  the  estates  of  George  Crawfurd  were  sequestrated; 
and  in  1818,  the  widow  predeceased  him.  The  trustee  under 
the  sequestration  obtained  a  special  adjudication,  on  which  he 
made  up  titles  to  the  tenement  of  houses  in  Glasgow.  A  com- 
petition then  arose  between  him  and  Messrs.  Macdowall  and 
Selkrig,  claiming  under  the  assignations  in  their  &vour. 

mac^waLT*      Pleaded  fob  Macdowall  and  Selkrig. — The  question  at 

AMD  iSELKaiu.    issue  is,  Which  of  the  competing  parties  has  the  preferable  title 

to  SLJus  creditij  which  was  conferred  on  the  truster's  eldest  son, 

George  Crawfurd,  in  relation  to  certain  heritable  subjects  in 

Glasgow  ? 

Mr.  Crawfurd's  interest  in  the  subjects  in  question  did 
consist  of  a  real  right,  for  the  fee  of  the  subjects  was  completely 
vested  in  his  father's  trustees.  Neither  did  his  interest  consist 
of  what  is  usually  denominated  a  personal  right  to  heritage,  for 
no  conveyance  had  been  granted  in  his  favour  containing  a  pn>- 
curatory  of  resignation  and  precept  of  sasine,in  virtue  of  whidi  he 
could  have  taken  infeftment  in  the  subjects.  Without  obtainiog 
a  conveyance,  voluntary  or  judicial,  from  his  father's  trustees,  it 
was  impossible  he  could  ever  be  infeft  in  the  property. 

The  true  nature  of  Mr.  Crawfurd's  right  was»  that  he  was  the 
creditor  in  the  obligation,  which  was  created  by  his  fiEtther's 
trust-deed,  and  which  bound  the  trustees  to  convey  to  him  the 
subjects  in  question  on  the  death  of  his  mother.  Although  Mr. 
Crawfurd's  right  related  to  an  heritable  subject,  yet  it  was  no- 
thing else  than  kjils  creditL  The  right  of  every  person  who  is 
merely  the  creditor  in  an  obligation,  is  equaJly  incorporeal* 
whether  the  debtor  be  bound  to  pay  a  sum  of  money,  or  to  con- 
vey an  heritable  subject.  The  act  to  be  performed  by  the 
debtor  in  the  two  cases  is  different,  but  in  both  cases  the  credi- 
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tor  has  the  same  species  of  right,  the  right  of  exacting  imple-     R^nw«* 
ment  of  an  obligation.  Maoix>wall& 

The  right  which  belonged  to  Mr.  Crawfiird  was  in  no  respect 
real.  There  is  a  wide  diflTerence  between  Kjus  dominii,  or  even 
what  is  usually  called  a  personal  right  to  heritage,  and  a  bare 
jus  credUL  The  owner  of  either  of  the  two  former  rights  has 
extensive  powers  over  the  subjects.  He  can  transfer  them  ab- 
solutely to  another  person,  either  by  granting  a  procuratory  of 
resignation  and  precept  of  sasine,  or  by  assigning  the  unexecut- 
ed procuratory  and  precept,  which  may  have  been  granted  by 
a  former  proprietor. 

The  person,  however,  who  has  a  mere  jiis  crediti  cannot  do 
this.  He  can  transfer  to  another  no  right  but  what  belongs  to 
himself.  As,  therefore,  he  is  only  a  creditor  in  an  obligation,  he 
can  merely  substitute  another  person  in  his  place  as  creditor. 
But  although  2^  jus  crediti  is  thus  a  right  of  an  inferior  descrip- 
tion, and  vests  in  the  person  to  whom  it  belongs  much  less 
power  than  a  jus  dominii  does  in  a  proprietor,  it  is  yet  a  most 
valuable  right ;  and  as  it  forms  part  of  the  fortune  of  its  owner, 
it  must  be  available  to  him  as  a  Amd  of  credit. 

The  real  right  of  a  considerable  portion  of  the  heritable  pro- 
perty in  Scotland  is  vested  in  persons  who  have  no  beneficial 
interest  in  the  subjects,  while  those  to  whom  the  substantial  in- 
terest belongs  have  no  title  to  them,  except  rights  of  credit  in 
the  nominal  fiars.  The  persons  who  have  the  beneficial  interest 
are  nothing  more  than  the  personal  creditors  of  the  persons  in 
whom  the  fee  is  vested. 

The  JUS  crediti  which  Mr.  Crawfiird  had  against  his  father's 
trustees,  was  vested  in  him  before  he  granted  the  conveyance 
in  question.  When  that  conveyance  was  granted,  the  truster 
had  long  since  been  dead,  and  his  son  being  major,  he  had  a 
jus  qucBsitum  to  everything  bestowed  upon  him  by  the  trust-deed. 
The  obligation  which  was  imposed  upon  the  trustees  to  denude 
in  his  favour,  was  an  inherent  condition  in  the  trust-right. 
From  the  moment  the  trust  became  effectual,  that  obligation 
was  incumbent  on  the  trustees.  Mr.  Crawfurd  was  undoubtedly 
the  creditor  in  that  obligation,  and  his  jus  crediti  was  vested 
and  was  a  subsisting  right  when  he  granted  the  conveyance. 
It  is  immaterial  that  the  term  at  which  the  obligation  was  to 
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RuflsKLL      become  exigible,  had  not  yet  arrived.     A  jus  crediti  is  as  com- 
Macdowall  k  pletely  vested  in  the  person  to  whom  it  belongs  before  it  be- 

'     comes  exigible,  as  it  is  after  that  term.    An  obligation  for  pay- 

^'  ment  of  a  sum  of  money  is  in  bonis  of  the  creditor  from  the  time 
it  is  granted,  although  it  should  not  be  payable  until  some  future 
term,  or  until  the  death  of  a  liferenter.  In  like  manner,  an  ob- 
ligation ad  factum  prestandum  vests  in  the  creditor  as  soon  as 
it  is  contracted,  although  it  should  not  be  prestable  until  a 
future  term,  or  until  the  expiry  of  a  liferent. 

By  the  intimated  conveyance,  the  jus  crediti  in  Mr.Crawfurd 
was  effectually  conveyed  to  the  authors  of  the  claimants,  and 
they  accordingly  became  the  creditors  in  his  place,  in  the  obli- 
gation which  was  incumbent  on   his  &ther's  trustees.    The 
transference  of  corporeal  subjects  from  one  person  to  another,  is 
completed  when  they  are  moveable  by  delivery,  and  when  they 
are  heritable  by  actual  or  symbolical  possession.     The  traDsfe^ 
ence  of  incorporeal  rights,  however,  is  incapable  of  being  com- 
pleted in  either  of  these  ways.     The  claim  which  a  creditor  has 
upon  his  debtor,  admits  of  no  kind  of  delivery  or  of  possession, 
and  the  only  mode  in  which  a  conveyance  of  it  can  be  com- 
pleted, is  by  intimation  to  the  debtor.     Rights  of  credit  which 
relate  to  debts  or  moveables,  can,  confessedly,  be  completed  in 
this  way.     A  person  to  whom  a  sum  of  money  is  owing,  may 
effectually  transfer  his  jus  crediti  by  intimated  assignation.    In 
like  manner,  the  purchaser  of  moveables  may,  even  while  they 
are  undelivered,  transfer  not  indeed  the  right  of  property  in 
moveables,  but  his  jus  crediti  on  the  owner  of  them,  and  tlus 
transference  will  be  completed  by  an  assignation  granted  by 
the  original  purchaser,  and  intimated  to  the  original  seller. 

The  plea  that  a  transference  of  a  jus  crediti  which  relates  to 
heritage  cannot  be  completed  in  the  same  manner,  and  that  sasne 
is  necessary  to  complete  the  transference  of  such  a  right,  is  un- 
founded. The  plea  confounds  two  things  which  are  p^ectly 
distinct,  namely,  the  corporeal  subject  to  which  an  obligation 
relates,  and  the  incorporeal  obligation  itself.  The  jus  damintK 
which  is  a  real  right,  cannot  be  transmitted  from  the  person  in 
whom  it  is  once  vested  without  a  conveyance  completed  by 
sasine.  The  jus  crediti,  however,  or  the  right  of  claiming  such 
a  conveyance  being  an  incorporeal  right,  and  incapable  of  sasine. 
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possession,  or  delivery,  is  eflfectually  transferred  by  a  formal  and     ^^sbkll 
intimated  conveyance.      A  creditor's  right  to  demand  pay- iaacdowau.  & 

ment  of  his  money  can  be  effectually  assigned,  although  the ' 

money  may  not  be  actually  paid  to  the  assignee.  A  purchaser's  ^®^' 
claim  to  the  delivery  of  goods  he  has  bought,  may  be  effectu- 
ally transferred  without  the  assignee  obtaining  the  delivery  of 
the  goods  themselves.  In  like  manner,  a  claim  upon  trustees 
for  a  conveyance  of  heritage,  may  be  effectually  transferred  be- 
fore the  conveyance  iti^elf  be  actually  granted  and  completed  - 
by  sasine. 

As,  therefore,  the  jw  crediti  which  Mr.  Crawfurd  had  against 
his  father's  trustees  was  vested  in  him  prior  to  the  conveyance 
in  question,  and  as  that  conveyance  was  completed  by  intima- 
tion to  the  trustees,  the  authors  of  the  claimants  became  the 
creditors  in  his  place,  in  the  obligation  which  was  incumbent  on 
his  father's  trustees.  The  right,  therefore,  which  was  thereby 
conveyed  to  the  authors  of  the  claimants,  could  not  thereafter 
be  defeated  by  the  diligence  of  Mr.  Crawford's  creditors. 

Pleaded  fob  the  Trustee. — The  question  at  issue  is,  Whe-  abqument  por 

TitTTBTIZIt 

ther  the  party  having  the  beneficial  interest  under  a  tnist 
such  as  the  one  in  question,  is  completely  divested  of  that 
interest  by  a  personal  deed  of  assignation  intimated  to  the 
trustees  1 

The  nature  of  the  subject  in  dispute,  and  the  nature  of  the 
trust  which  was  constituted  in  regard  to  it,  are  of  importance 
in  determining  this  question.  The  subject  is  an  heritable  estate, 
feudally  vested  in  trustees,  not  for  behoof  of  the  truster's  credi- 
tors, for  the  purpose  of  being  sold  for  payment  of  his  debts,  and 
the  balance  paid  to  himself  or  his  heirs.  It  is  a  trust  to  carry 
into  effect  certain  family  arrangements,  giving  the  trustees  no 
power  to  sell,  and  bearing  in  gremio  of  the  conveyance  that  they 
held  a  specific  subject  for  George  Crawford  and  his  heirs,  whom 
&iling,  for  his  brothers  in  their  order. 

The  right  of  the  trustees  was  merely  nominal  and  formal. 
They  were  infeft,  but  not  for  their  own  behoof.  They  possessed 
none  of  the  powers  of  proprietors,  and  had  no  power  to  sell. 
The  substantial  and  beneficial  interest  in  the  fee  of  the  subject, 
wras  exclusively  and  indefeasibly  vested  in  George  Crawford, 


X828. 


510  TRANSMISSION  OF  LAND. 

RuMKLL     fop  whose  behoof  they  were  infeft.     The  question  therefore  is, 
MacdowallA  Was  George  Crawfiird's  right  of  such  a  nature  that  he  could 
divest  himself  of  it  by  a  simple  assignation  'i   In  other  words, 
Was  it  a  right  merely  personal  ? 

Where  trustees  are  infefb  for  behoof  of  a  particular  indivi- 
dual, without  any  power  on  their  part,  either  directly  or  indi- 
rectly, to  defeat  his  right  to  the  specific  subject,  the  right  of  the 
beneficiary  is  not  a  mere  jus  crediti  against  the  trustees,  but  a 
real  right  in  the  subject  itself  The  pursuer's  claim  is  entirely 
different  from  that  of  an  individual  creditor  under  a  trust  con- 
stituted for  the  general  behoof  of  creditors,  with  a  power  to 
the  trustees  to  sell  the  subject  and  divide  the  price.  Such 
trusts  are  regulated  by  entirely  different  principles,  and  the 
right  of  a  creditor  under  them  is  nothing  more  than  a  jus  cre- 
diti against  the  trustees.  In  such  trusts  the  real  right  is  exdu- 
sively  vested  in  the  trustees.  The  persons  for  whose  behoof 
the  trust  is  constituted,  have  no  indefeasible  right  in  the  spe- 
cific subject.  The  express  purpose  of  the  trust  is  the  sale  of 
the  subject  to  other  persons,  and  the  division  of  the  price  among 
the  creditors. 

The  transmission  of  a  real  right  requires  two  things— the 
consent  of  the  previous  owner  and  an  act  of  delivery  by  him, 
and  acceptance  by  the  transferee.  Possession  on  the  part  of 
the  transferee  is  absolutely  necessary,  but  that  possesion  may 
either  be  natural  or  civil.  A  proprietor  intending  to  vest  a  real 
right  in  another  person,  may  do  so  without  delivery  to  the  in- 
dividual himself,  provided  he  make  delivery  to  a  third  party, 
who  takes  possession  for  that  person's  behoof.  Although  delivery 
be  made  to  the  third  party,  Uie  real  right  is  not  vested  in  him, 
but  in  the  person  who  possesses  civilly  through  his  intervention. 

A  land  estate  may  be  possessed  civilly  through  the  interren* 
tion  of  another.  If  lands  are  delivered  to  A  for  B,  it  does  not 
make  B's  right  less  real  that  it  was  not  delivered  to  him  per- 
sonally, but  only  through  the  intervention  of  A.  The  real  ra- 
dical and  substantial  right  of  property  is  in  B.  The  right  of  R 
therefore,  is  not  a  mere  jus  crediti  against  A.  It  is  something 
specifically  different,  not  being  Si  personal  but  a  real  right 

The  distinction  that  exists  between  trusts  of  the  nature  of  the 
one  now  in  question,  and  trusts  for  the  purposes  of  sale,  and 
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division  of  the  price  among  the  general  creditors  of  the  truster,     busbkil 
is  apparent.    In  the  former,  a  real  right  is  vested  in  the  person  Maodowali.& 
for  whose  behoof  the  trust  is  constituted.     In  the  latter,  the     ^"^"''' 
real  right  is  vested  in  the  trustees,  each  of  the  creditors  having        ^^23. 
nothing  more  than  a  claim  for  the  price,  or  a  jus  crediti  against 
the  trustees.     The  right  of  George  Crawfiird  was  not,  therefore, 
a  mere  jus  crediti  against  his  &ther's  trustees,  but  was  in  truth 
a  real  right  in  the  subject  of  the  trust.     Such  a  right,  however, 
<:annot  be  validly  transferred  by  an  intimated  assignation. 

Lord  Meadowbank,  Ordinary,  reported  the  case  to  the  Court,  Judqmbnt. 
and  the  Court  "  Preferred  MacdowaU  and  Selkrig,  and  Ordained  ^''^'  ^'  ^®^* 
the  trustees  to  denude  in  their  favour." 

**  It  was  observed  from  the  Chair,  that  there  was  a  material  opwioks. 
distinction  between  this  case  and  that  where  a  party  having  the  vol  u.  p.  iSeT' 
beneficial  interest  in  the  trust  was  the  grantor,  and  the  original 
proprietor — that  the  trust  was  in  that  case  merely  a  burden  on 
his  right,  but  that  where  there  was  no  original  title,  and  the 
right  arose  from  the  trust-deed  alone,  there  was  only  a  jvs  cre- 
diti. In  this  opinion  the  rest  of  the  Judges  concurred,  and  held 
the  case  of  Grordou's  Trustees  a  precedent  in  point." 


III.— PAUL  r.  BOYD'S  TRUSTEES. 

In  1787,  Dr.  Boyd  executed  a  settlement  of  his  lands  of  Cul-  May  22, 1835. 
bratton  in  favour  of  his  eldest  son,  John ;  whom  failing,  his  nabrativb. 
second  son,  Edward,  under  reservation  of  his  own  liferent.  In 
1 794,  he  executed  a  trust-conveyance  of  the  same  lands  to  his 
wife  and  his  second  son,  Edward,  jointly  ;  and  after  his  wife's 
decease,  to  Edward.  The  purposes  of  the  trust  were  payment 
of  the  truster's  debts,  and  an  annuity  to  his  wife,  and  provisions 
to  bis  children.  On  the  expiry  of  the  trust,  the  trustees  were 
directed  to  denude  themselves  of  the  estate,  and  to  renounce 
the  rights  standing  in  their  persons  in  favour  of  the  heirs  ap- 
pointed by  the  settlement  1787. 
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On  the  death  of  Dr.  Boyd  in  1 794,  his  widow  and  Edward  Boyd 
accepted  of  the  trust,  and  were  infeft.  John  Boyd,  the  eldest 
son,  survived  his  father,  but  died  without  making  up  any  title. 
Edward  Boyd  expede  a  general  service  to  his  father,  with  the 
view  of  taking  up  the  open  precept  in  the  disposition  of  1787, 
and  took  infeftment  on  tiiat  precept. 

In  1802,  Edward  Boyd  granted  a  bond  and  disposition  in 
security  to  his  wife's  trustees.  By  that  deed,  he  bound  himself 
to  infeft  them  in  the  lands  of  Culbratton,  and  he  granted  a  pre- 
cept for  that  purpose.  He  also  conveyed  to  them  all  right,  title, 
and  interest  which  he  had,  or  could  pretend  to  the  lands,  and 
assigned  to  them  the  whole  writs  and  evidents  concerning  the 
lands,  surrogating  and  substituting  the  trustees  in  his  foil  right, 
under  reversion,  for  their  security  and  payment  of  the  sums  of 
money  advanced  by  them.  On  this  disposition  the  trustees 
were  infeft. 

In  1826,  Edward  Boyd's  estate  was  sequestrated,  and  Wil- 
liam Paul  was  appointed  trustee,  who  charged  the  bankrupt  to 
enter  heir  in  special  to  his  father,  and  thereupon  obtained  a  de- 
cree of  adjudication,  under  which  he  was  infeft  in  1830.  The 
trustees  of  Edward's  wife  then  expede  a  service  of  Edward  as 
heir  of  provision  of  his  eldest  brother  John,  and  they  then  in- 
feft him  under  the  precept  in  the  disposition  of  1787. 

The  lands  of  Culbratton  having  been  sold  by  the  trustee  un- 
der the  sequestration,  a  competition  arose  regarding  the  price 
between  him  and  the  trustees  of  Edward's  wife. 


akoumbntfob  Pleaded  by  the  Tkusteb  under  the  Sequestration. — At 
Sbquwtr^ow.  the  time  of  granting  the  heritable  bond  in  favour  of  the  trustees 
of  the  bankrupt's  wife,  nothing  was  intended,  except  an  ordinary 
heritable  security  by  a  feudal  proprietor.  There  was  no  refer- 
ence to  the  existence  of  the  trust,  or  to  any  jus  crediti  arising 
under  it.  The  general  terms  of  conveyance  contained  in  the 
disposition  in  security  must  be  read  in  reference  to  the  context 
of  the  deed,  and  to  the  nature  of  the  transaction  which  was 
truly  in  the  view  of  the  parties  at  the  time  the  deed  was  exe- 
cuted. These  general  terms  cannot  be  held  to  embrace  the^M* 
crediti  in  question,  as  that  was  a  right  of  a  totally  different  kind 
from  the  right  specially  conveyed,  and  was  not  properly  an  ac- 


TRUST  DISPOSITION.  513 


cessory  of  that  right.  Even  if  the  disposition  in  security  could  ^^"^ 
be  held  to  import  an  assignation  of  the  jtis  Qreditiy  the  assigna-  boyds 
tion  was  incomplete  without  intimation  ;  and  no  intimation  ever 
followed  on  it. 


1885. 


Pleaded  fob  Mrs.  Boyd's  Trustees. — The  title  made  up  AaaoMENT  for 
by  the  trustee  in  the  sequestration  was  inept.  There  was  no-  t^stem"* 
thing  in  hcereditate  jacente  of  Dr.  Boyd  to  be  taken  up  by  any 
heir.  He  had  effectually  conveyed  his  estates  to  trustees,  who 
were  infeft  accordingly  ;  and  even  the  reversionary  interest  un- 
der the  trust  was  expressly  disponed  away.  Neither  a  service 
to  Dr.  Boyd,  nor  the  equivalent  adopted  by  Paul,  of  charging 
Edward  Boyd  to  enter  heir,  and  then  adjudging,  could  take  up 
any  thing  whatever. 

The  heritable  bond  in  1802  was  an  effectual  conveyance  to 
the  trustees  of  Edward  Boyd's  wife  of  ihejus  crediti,  which  was 
then  vested  in  him,  under  the  trust-deed  of  Dr.  Boyd.  By  it 
the  whole  reversionary  interest  under  the  trust  was  then  in  Ed- 
ward Boyd.  Though  the  purpose  directly  in  view  was  merely 
to  constitute  a  good  security  over  the  lands  of  Culbratton,  on  the 
erroneous  supposition  that  Edward  Boyd  was  feudally  vested  in 
them»  still,  as  he  disponed  these  lands  themselves  with  their  per- 
tinents, and  with  every  right  and  interest  which  he  had  in  them, 
and  assigned  their  whole  rents  to  the  creditors,  and  bound  him- 
self in  absolute  warrandice,  this  was  enough  to  convey  his  re- 
versionary interest  in  these  lands,  under  the  subsisting  trust 
which  embraced  them. 

To  the  effect  of  securing  the  loan,  this  deed  was  therefore 
as  good  as  an  express  conveyance  of  thejw  crediti  would  have 
been ;  and,  in  a  competition  of  personal  rights,  which  is  the 
utmost  that  Paul  can  now  contend  for,  such  conveyance  was 
effectual  to  create  a  preference.  It  was  sufficiently  intimated, 
seeing  that  Edward  Boyd,  who  as  a  trustee  was  debtor  in 
the  jus  creditiy  was  the  granter  of  the  heritable  bond  ;  and  the 
infeftment  which  passed  was  sufficient  intimation  to  the  widow 
of  Dr.  Boyd,  the  other  trustee. 

Lord  Corehousb,  Ordinary,  "  Sustained  the  claim  of  the  interlocutor  of 
truHtees  of  Mrs.  Boyd  ;  ranked  and  preferred  them  upon  the  "^'^' 
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fund  in  medio  in  terms  of  their  claini,  and  decerned  in  the  pre- 
ference accordingly/* 

In  a  Note  subjoined  to  his  interlocutor,  Lord  Corehouse  ob- 
served,— "  This  case  is  attended  with  diflGiculty,  and  it  is  not 
without  hesitation  that  the  Lord  Ordinary  has  preferred  the 
claimants,  Messrs.  Tumbull  and  Campbell,  as  in  right  of  the 
trustees  for  Mrs.  Boyd.  The  interlocutor  proceeds  upon  the  fol- 
lowing grounds : — 

'*  It  is  admitted  that  the  title  of  Edward  Boyd  to  the  lands 
of  Culbratton,  made  up  by  the  general  service  to  his  father,  Dr. 
Boyd,  was  inept,  and,  consequently,  that  the  infefbment  of  the 
trustees  on  the  heritable  bond  by  Edward  Boyd  in  their  favour 
was  inept  also.  The  Lord  Ordinary  is  clearly  of  opinion,  that 
the  attempt  by  the  trustees  to  complete  the  title  of  Edward 
Boyd,  after  his  sequestration,  was  inefiFectual.  The  heritable 
bond  contained  no  express  mandate  to  infeft  him  as  heir  to  his 
brother  John,  and  it  cannot  be  held  as  an  implied  mandate  to 
that  effect.  Again,  he  had  no  power  after  his  sequestration  to 
grant  such  a  mandate,  as  he  would  thereby  have  bestowed  a 
preference  on  the  personal  creditor,  to  the  prejudice  of  all  the 
rest. 

"  On  the  other  hand,  it  is  thought,  that  Paul,  the  judicial 
trustee  under  Boyd's  sequestration,  has  not  completed  a  valid 
title  to  these  lands.  Dr.  Boyd  being  not  only  denuded  of  them 
for  the  purposes  of  the  trust,  but  having  conveyed  away  the 
reversionary  right  after  the  purposes  of  the  trust  had  been  fiil- 
filled. 

"  The  case  in  this  view,  resolving  into  a  competition  of  per- 
sonal rights,  it  will  be  observed,  that  the  heritable  bond  m  favour 
of  Mrs.  Boyd's  trustees,  contains  a  conveyance,  in  general  terms 
suflBciently  broad,  to  carry  Mr.  Boyd's  jus  crediti  or  right  of  re- 
version, to  the  estate  of  Culbratton.  It  not  only  binds  Edward 
Boyd  to  infeft  the  trustees  in  the  lands,  teiiids,  &c.,  but  procura- 
tory  is  granted  for  resigning  the  lands,  teinds,  &c.,  together  with 
all  right,  title,  and  interest,  which  the  grantor  has,  or  can  pre- 
tend thereto,  or  to  any  part  or  portion  thereof  in  time  coming, 
in  real  security  and  more  sure  payment  of  the  principal,  interest, 
expenses,  and  penalties.  But,  even  if  this  bond  were  not  to  be 
construed  as  expressly  assigning  the  Jim  crediH  of  Edward  Boyd» 
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it  must  be  held  as  an  implied  assignation  to  that  right,  agree-       ^^^ 
ably  to  the  decision  in   the  case  of  Dewar,  March  1686,  in      Botd's 

which  an  appriser,  uninfeft,  having  infeft  his  wife  in  an  annual-      

rent  of  the  apprised  lands,  she  was  preferred  to  an  adjudger  of      ^®^* 
her  husband's  right,  on  the  ground  that  her  infeftment,  though 
otherwise  invalid,  waa  to  be  held  an  implied  assignation  of  the 
apprising.     There  are  other  decisions  to  the  same  ejBFect. 

"  It  has  been  objected  by  the  judicial  trustee,  that,  holding  the 
heritable  bond,  an  assignation  of  the^W  crediti,  it  is  ineflFectual, 
not  being  completed  by  intimation.  But  the  answer  appears 
satisfactory,  1st,  That  no  intimation  to  Edward  Boyd  was  neces- 
sary, as  he  was  not  only  the  grantor  of  the  bond,  but  one  of  the 
trustees  under  his  father's  trust-disposition,  and  therefore,  not 
only  the  cedent,  but  a  debtor  in  the  right  assigned.  With  regard 
to  the  other  trustee,  Mrs.  Boyd,  the  registered  infeftment  upon 
the  bond,  as  an  instiniment  of  possession,  may  be  held  equiva- 
lent to  intimation. 

"  There  is  no  plea  in  law  in  the  record,  that  the  heritable 
bond  is  to  be  held  an  assignation  of  Edward  Boyd's /m^  crediti 
under  the  trust ;  but  the  facts  stated,  and  deeds  referred  to, 
raised  that  plea,  and  therefore  the  Lord  Ordinary  allowed  it  to 
be  added." 

The  Trustee  under  the  sequestration  having  Reclaimed,  the    JuDoirain'. 
Court « Adhered."  .  May  22,1886. 

Lord  Balgray  observed, — "  It  is  quite  clear  that  both  the  OranoOT. 
heritable  titles  in  the  persons  of  the  claimants  have  been  erro- 
neously made  up  ;  and  the  only  question  is.  Whether  the  gene- 
ral words  of  conveyance  in  the  heritable  bond  are  sufficient  to 
carry  the  reversionary  interest,  which,  at  the  date  of  it,  was 
vested  in  the  grantor,  under  the  trust-deed  of  1 794  ?  I  at  first 
had  some  doubts  upon  the  point,  from  the  circumstance,  that  this 
right  was  evidently  not  in  the  contemplation  of  the  parties  at 
the  time.  But  looking  to  the  broad  and  general  terms  of  the 
conveyance,  whereby  all  right,  title,  or  interest  which  the  grantor 
had  in  the  lands  were  expressly  assigned,  and  to  the  cases  and 
authorities,  I  am  satisfied  that  the  right  in  question  was  com- 
pletely transferred  to  the  granter.  Besides  the  case  of  Dewar, 
referred  to  by  the  Lord  Ordinary,  the  principle  recognised  in 
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the  cases  of  Erskine  v.  Hamilton,  19th  December  1710,  M.  2846, 
and  of  Riddle  v.  Riddle,  4th  January  1 766,  Karnes's  Sel.  De- 
cember, p.  311,  M.  13019,  are  directly  applicable."* 

Lord  President  Hope  observed, — "  There  are  many  other 
cases  which  lead  to  the  same  conclusion.  Such  is  the  case  of 
Macdowall  and  Selkrig,  which  was  decided  on  the  6th  of  Febni- 
ary  1824,  and  the  still  more  important  case  of  Grordon's  Trus- 
tees, decided  on  4th  December  1821.  These  are  decisive  iu 
support  of  the  interlocutor.  It  is  not  material  though  the  jw 
crediti  was  not  specially  in  the  view  of  the  parties  at  the  time. 
The  general  words  employed  are  expressly  intended  to  reach 
any  rights  not  specially  noticed." 


A  jus  crediti  against  a  Trust-Estate  is  aUachaUe  by  Arretiment^  tdiere 
the  obligation  of  the  Trustee  is  to  account,  and  not  to  denude  of  a 
specific  fieritahle  subject 

I.-aRIERS0N  V.  RAMSAY. 

Feb.  26, 1780.       JoHN  DiCKSON  convcyod  his  heritable  estate  to  a  trustee  for 
nabbativi.    behoof  of  his  creditors,  and  by  a  deed  of  accession  all  his  cre- 
ditors concurred.   The  trust-deed  did  not  specify  the  debts,  nor 
was  the  trustee  infeft. 

One  of  the  creditors  was  Ebenezer  Hepburn,  of  whom  again 
Grierson  was  a  creditor.  After  the  trust-conveyance  had  been 
gi^anted,  but  before  the  trustee  had  proceeded  to  sell  the  sub- 
jects, Grierson  laid  an  arrestment  in  the  hands  of  the  trustee, 
and  after  the  subjects  were  sold,  he  insisted  in  a  process  of 
forthcoming.  In  this  action  he  was  opposed  by  Ramsay,  the 
trustee  for  the  creditors  of  Hepburn,  who  had  also  become 
bankrupt,  on  the  ground  that  the  arrestment  was  inept,  Firet, 
because  it  had  not  been  used  in  the  hands  of  the  common  debtor 
himself,  but  only  of  his  trustee ;  and.  Second,  on  the  ground 
that  at  the  date  of  the  arrestment  the  trustee  had  no  moveable 
effects  belonging  to  Dickson  in  his  possession,  and  that  although 
he  was  vested  in  the  heritable  subjects,  yet  that  these  could  not 
be  attached  by  that  personal  diligence. 


1 


TRUST  DISPOSITION.  517 

The  Lords  Ordered  a  Hearing  iu  presence  on  the  point,  "  How    Gr™mo» 
far  an  arrestment  in  the  hands  of  a  trustee,  to  whom  an  herit-     Ramsay. 
able  estate  is  disponed  for  payment  of  creditors,  is  a  habile  mode      "itsoT 
of  diligence  to  affect  the  proportion  of  the  price  of  said  estate,  p>«^  interio- 
corresponding  to  the  debts  due  to  any  of  the  creditors,  though  Jniy  29, 1779.' 
the  estate  was  not  sold  at  the  time  of  the  arrestment  V 

Pleaded  for  the  Trustee.— At  the  date  of  the  arrestment,  abquiukt  for 

Teubtke. 

the  trustee  for  Mr.  Dickson's  creditors  was  not  possessed  of  any 
effects  attachable  by  arrestment,  belonging  to  Mr.  Dickson.  At 
that  time  the  moveable  subjects  were  disposed  of  and  accounted 
for,  and  as  to  the  heritable  estate,  that  was  not  validly  attached, 
for  no  heritable  subject  is  arrestable.  Th^e  right  to  the  herit- 
able subjects  was  fully  vested  in  the  trustee.  The  subjects, 
therefore,  were  not  liable  to  be  attached  by  arrestment,  but  re- 
quired to  be  adjudged  from  the  trustee,  for  an  adjudication  and 
not  an  arrestment  is  the  proper  habile  method  of  arrestment  for 
attaching  a  right  in  its  own  nature  heritable. 

Prior  to  the  Statute  1661,  cap.  32,  moveable  bonds  could  not 
be  arrested.  That  Statute  declared,  bonds  bearing  annual- 
rent  moveable,  except  quoad  fiscvm  et  relictam.  The  Act  1661, 
cap.  51,  was  also  necessary  to  render  obligations  in  personal 
bonds,  on  which  infeftment  had  not  followed,  subject  to  ar- 
restment. In  the  present  case,  there  exists  in  the  trustee  an 
heritable  right,  although  personally  vested  ;  and  if  a  special  sta- 
tute was  requisite  in  the  above  instances,  it  would  certainly 
have  be^i  much  more  necessary  to  render  an  heritable  right 
like  this  a  subject  of  arrestment.  Otherwise,  every  personal 
right  to  lands  would  be  arrestable,  whereas  adjudication  is  un- 
doubtedly the  only  mode  of  attaching  such  subjects. 

Pleaded  for  the  Arrester. — Whether  the  subjects  made  aboument  foe 
over  by  Mr.  Dickson  to  his  trustee  were  heritable  or  moveable, 
the  arrestment  was  competent  to  attach  the  interest  which  each 
of  the  creditors  had  in  the  produce  of  his  effects.  The  very 
purpose  of  the  trust-conveyances  was  to  convert  the  subjects 
into  money,  aud  to  divide  the  money  among  the  creditors.  The 
interest  of  each  creditor  in  the  effects  conveyed  is  of  a  personal 
nature.     It  consists  of  a  claim  pf  accounting  against  the  trustee, 
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and  each  of  them  will  have  right  to  a  certain  sum  of  money 
arising  from  the  sale  of  the  eflFects.  It  is  similar  to  the  interest 
which  the  individual  partners  have  in  a  company  stock,  which 
is  of  a  personal  nature,  though  the  estate  of  the  company  may 
be  partly  heritable. 


beirs  Sebsion 
Papers. 


J»D«"»^  The  Lords  "  Repelled  the  Objections  to  John  Grieraon's  ar- 
restment, and  sustained  the  same  as  suflScient  to  affect  the  divi- 
dend of  the  proceeds  of  the  heritable  subjects  which  belonged 
to  Dickson ;  and  which  proceeds  are  now  in  the  hands  of  Ro- 
bert Maxwell,  the  trustee,  eflFeiring  to  the  debt  due  by  Dickson 
to  Ebenezer  Hepburn." 
„ J>""0"8.        Lord  Braxfield  observed, — "  Every  estate  that  is  in  a  debtor 

MS.  Notes.  "^ 

Sir  Uay  Camp-  must  bo  aflFectablo  by  his  creditors  by  some  mode  of  diligence. 
The  question  here  is.  What  is  the  nature  of  the  subject  here, 
whether  heritable  or  moveable  ?     If  Hepburn's  interest  was 
heritable,  it  is  adjudgeable.     If  it  is  personal  estate,  it  is  arrest- 
able. If  every  creditor  had  a  real  interest  pro  indiviso  in  subjects 
themselves,  the  trust  would  be  inextricable.     If  each  creditor 
inhibited  and  adjudged,  it  would  create  burdens,  and  prevent 
trustees  from  executing  the  trust     Suppose  any  creditor  has 
not  acceded,  he  may  adjudge,  and  if  he  prevails  in  a  reduction 
he  will  be  preferable,  and  carry  reversion.     But  here  not  credi- 
tor of  the  bankrupt,  but  creditor  of  a  creditor.     He  must  first 
carry  the  interest  of  his  own  debtor  by  arrestment     He  may 
then  adjudge  the  bankrupt's  estate  if  he  can  set  aside  trust 
But  here  his  debtor  has  acceded,  therefore  cannot  go  farther 
than  Hepburn.     Personal  debts  not  made  real  by  the  trust. 
Subjects  not  conveyed  to  all  the  creditors  pro  indiviso.     But  a 
jw  crediti  against  the  trustee,  who  must  account.     His  duty  not 
to  convey  to  each  creditor  a  certain  proportion  of  the  estate,  but 
a  personal  action  lies  against  him  to  sell  and  denude.'' 

Lord  President  Dundas  observed, — "  This  is  not  a  claim  ad 
factum  prestaniium,  but  to  account  and  pay.  The  obligation 
is  a  moveable  one,  and  is  carried  by  confirmation.  Trustee 
must  pay  to  him  or  account." 

In  the  Faculty  Report  the  following  statement  is  made,— 
"  Observed  on  the  Bench.  Were  the  idea  of  a  pro  indiviso 
interest  accruing  to  creditors  in-  the  whole  estates  conveyed  to 
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trustees  to  prevail,  it  would  render  the  execution  of  trust-rights     g«»»»on 
inextricable.    The  eflFect  of  the  trust-deed  now  in  question  was      Ramsay. 
not  to  give  such,  an  interest,  but  merely  to  found  against  the       i780. 
truster  a  personal  action  arising  to  the  creditors  from  their  jvs 
crediti  in  the  estate  of  their  debtor,  in  order  to  make  him  ac- 
count to  them  for  his  intromissions.     This  jw  crediti  could  not 
be  effected  by  adjudication,  and,  therefore,  is  the  subject  of  an 
arrestment,  for  by  one  or  other  of  these  diligences,  a  creditor  is 
entitled  to  attach  every  estate  belonging  to  his  debtor.   Accord- 
ingly, where  the  estate  of  a  company  is  vested  in  a  trustee,  ar- 
restment will  carry  to  a  creditor  a  share  in  that  estate,  whether 
heritable  or  moveable,  indiscriminately/' 


II.— WILSON  V.  SMART. 

In   1780,  Mr.  Tenant  by  a  trust-settlement  conveyed  his  MaySMSOo. 
whole  estate,  heritable  and  moveable,  to  trustees.   The  last  pur-   Nabrativk. 
pose  of  the  trust  was  to  divide  the  residue  among  his  children 
and  grandchildren,  in  the  proportion  of  three-fourths  to  his 
children  James  and  Margaret  equally,  and  the  remaining  fourth 
to  the  children  of  a  daughter  deceased. 

The  estate  conveyed  consisted  partly  of  moveable  and  partly 
of  heritable  property,  the  heritable  consisting  of  some  houses 
in  Edinburgh  and  a  small  field  near  Musselburgh.  The  deed 
empowered  the  trustees  to  sell  the  lands  and  heritages,  if  they 
should  see  proper,  and  to  do  every  thing  requisite  and  neces- 
sary for  securing  and  making  effectual  the  real  and  personal 
estates.  The  trustees  made  up  their  title  to  the  heritable  pro- 
perty by  charging  James,  the  son,  to  enter  heir  in  general  to 
his  father,  and,  on  his  renunciation,  by  leading  an  adjudication 
in  implement,  upon  which  they  obtained  a  charter  and  were 
infefU 

James,  the  son,  contracted  several  debts.  Wilson,  one  of  his 
creditors,  raised  an  inhibition  both  against  him  and  against  his 
father's  trustees,  and  Smart  executed  an  arrestment  of  his  in- 
terest in  the  hands  of  the  trustees.     At  this  time,  the  subjects 
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Wiuon      consisted  of  an  heritable  bond  for  £1200,  being  part  of  the 
Smabt.      moveable  funds   lent  by  the  trustees,   and  of  the  field  near 
1809.        Musselburgh.     The  trustees,  disregarding  the  inhibition,  sold 
the  field,  and  uplifted  the  heritable  bond.     Wilson  then  exe- 
cuted a  subsequent  arrestment  of  the  fimds  now  rendered 
moveable. 

In  order  to  determine  the  claims  of  the  competing  parties, 
an  action  of  multiplepoinding  was  brought  bj  the  trustees. 

abgument  roB  Pleadbd  FOR  THE  Inhibiter. — ^A  deed  of  settlement  in  trust, 
inhibitkb.  executed  mortis  causa  in  favour  of  an  heir,  or  of  a  set  of  heirs, 
must  not  be  confounded  with  trusts  executed  inter  vivos^  for  the 
purpose  of  a  more  convenient  distribution  of  the  funds  of  the 
truster  among  his  creditors.  Such  a  trust  is  never  intended  to 
alter  the  nature  of  the  legal  claims  of  the  creditors  against  the 
truster.  Their  debts  are  not  thereby  converted  firom  real  into 
personal,  or  from  pei'sonal  into  real  rights.  The  trustee  is  only 
another  hand  substituted  in  place  of  the  debtor's,  for  the  purpose 
of  a  more  speedy  distribution,  and  the  trust  has  only  the  effect 
of  transferring  the  original  jus  crediti  from  the  debtor  against 
the  trustee,  but  without  thereby  altering  its  nature.  Whether, 
therefore,  the  subjects  of  such  a  trust  be  originally  heritable  or 
moveable,  the  debts  of  the  creditors,  whether  real  or  personal, 
continue  to  retain  their  previous  form. 

A  family  settlement,  executed  mortis  causa^  gives  operation 
to  principles  of  a  different  nature.  It  is  the  deed  of  settlement 
which  creates  the  original  right  in  favour  of  the  heir ;  and  the 
right  which  is  thus  conveyed  must  derive  its  legal  character 
from  the  subjects  in  which  his  interest  is  created.  The  operation 
of  such  a  trust  is  not  merely  to  give  the  heir  a  personal  jus  crediti 
against  the  trustees,  but  to  give  him  a  right  to  the  subjects  of  the 
trust,  whether  real  or  personal,  subject  only  to  the  limitation  of 
a  particular  mode  of  management  prescribed  by  the  truster.  In 
the  case  of  a  settlement  mortis  causa^  the  trustee  comes  in  place, 
not  of  the  truster,  but  of  the  heir  or  heirs  in  whose  favour  the 
trust  is  conceived.  By  the  intervention  of  a  trustee,  the  right 
of  the  heir  to  the  estate  of  the  truster  is  not  legally  altered. 

The  interest  of  the  heir  in  the  subjects  of  a  trust  must  depend 
upon  the  actual  form  of  those  subjects,  as  much  as  if  no  trust 
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had  intervened.  While  the  subjects  remain  in  an  heritable  form,      wilbon 
the  right  and  interest  of  the  heir  are  of  an  heritable  nature,  and      Smabt. 
the  infeftment  of  the  trustee  must  be  regarded  as  his  infeftment.       1809. 
If  the  subjects  were  personal  originally,  or  if  in  the  course  of 
management  they  had  been  converted  from  real  into  personal, 
his  right  must  of  necessity  be  personal,  and  must  thus  fluctuate 
with  the  form  of  the  estate  which  was  conveyed  to  him  by  his 
ancestor. 

At  the  date  of  the  inhibition,  the  right  of  Captain  Tenant  was 
altogether  heritable.  At  that  period  his  right  consisted  entirely 
of  the  field  at  Musselburgh,  and  of  an  heritable  bond.  The  only 
competent  mode  of  diligence,  therefore,  was  inhibition.  An  ar- 
restment at  that  period  would  have  been  altogether  inept.  If 
the  heir's  right  was  heritable,  it  could  not  be  carried  by  arrest- 
ment ;  and  if  it  cotdd  not  be  carried  by  arrestment,  it  was  ne- 
cessarily the  subject  of  inhibition  ;  for  to  the  operation  of  one 
or  other  of  these  diligences  all  rights  heritable  and  moveable  are 
subject.  Inhibition  has  precisely  the  same  effect  as  to  heritage 
that  arrestment  has  to  moveables.  Both  are  prohibitory,  and 
not  attaching  diligences.  Both  tie  up  and  render  the  subject 
litigious  till  diligence  competent  to  transfer  it  can  be  used.  Ar- 
restment is  not  an  attaching  diligence,  for  it  is  only  by  a  decree 
of  furthcoming  that  the  subject  can  be  transferred.  So  also,  in 
order  to  attach  an  heritable  subject,  inhibition  requires  to  be 
followed  up  by  the  diligence  of  adjudication. 

Pleaded  for  the  Arrester. — The  distinction  which  is  at-  -^^^^'"^J  *"** 
tempted  to  be  drawn  between  a  trust-deed  for  behoof  of  cre- 
ditors and  a  trust-deed  executed  mortis  causay  does  not  rest 
upon  any  sound  principle.  In  both  instances  the  truster  is 
completely  divested  before  the  trust-right  can  have  operation. 
In  a  trust  mortis  causa,  the  character  of  heir  is  necessarily  ex- 
cluded ;  and  in  the  present  case  it  was  explicitly  and  judicially 
renounced. 

The  heir's  interest  in  the  trust-estate  required  to  be  attached 
either  by  adjudication  or  by  arrestment.  An  interest  in  the  re- 
version under  a  deed  mortis  cansa,  does  not  require  or  admit  of 
adjudication  any  more  than  an  interest  under  a  trust  for  behoof 
of  creditors.     There,  therefore,  remains  only  the  diligence  of 
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WXL80N      arrestment.    The  case  of  Dune  against  Coutts,  related  to  sucoes- 

Smaat.      gion,  which  is  governed  by  diflferent  rules  from  those  applicable 

1809.       to  the  mode  required  by  the  creditor  of  an  heir,  to  attach  the 

interest  of  his  debtor  under  a  trust-deed  mortis  causa. 

The  inhibition  used  against   the  trustees,   and  that  used 
against  the  common  debtor,  were  both  inept.     The  trustees 
were  not  indebted  to  the  inhibitor.     They  contracted  no  new 
obligation,  and  in  disposing  of  the  heritable  subject,  they  only 
discharged  the  obligation  they  undertook  by  accepting  of  the 
trust.     As  to  the  inhibition  against  the  common  debtor,  his 
claim  against  the  trustees  was  only  a  jus  creditu    He  could 
have  made  it  effectual  in  no  other  way  than  by  an  ordmary 
action,  and  he  might  have  obtained  nothing,  for  the  whole  sub- 
ject might  have  been  required  to  discharge  the  debts.    Besides, 
an  inhibition  is  not  an  attaching,  but  merely  a  prohibitory  dili- 
gence.   By  it  the  common  debtor  was  interpelled  from  contract- 
ing any  new  debts,  by  which  the  estate  might  be  carried  off  to 
the  prejudice  of  the  inhibitor,  but  he  contracted  no  new  debts. 
The  debt  on  which  the  arrestment  proceeded  was  an  old  debt, 
and  arrestment  was  the  only  competent  mode  for  attaching  the 
common  debtor's  interest, 
lirf  OHi^ap?     ^^^^  Mbadowbank,  Ordinary,— Found,  «  That  the  interest 
May  29, 1806.  of  Jamos  Tenant  in  the  funds  in  the  hands  of  the  trustees  was 
attachable  by  Arrestment,  but  not  by  Inhibition.** 

FebTe'Taog       ^^^  Inhibiting  creditor  having  Reclaimed,  the  Court  "  Ad- 
hered/* 
OranoNs.  «  At  advisinp;,  one  Judge  thought  the  interlocutor  of  the  Lord 

Faculty  Re-       .^    ,.  ^  .i^  .i  .i.  .    .  i  • 

port  Ordinary  erroneous.    But  the  prevaihng  opinion  was  otherwise. 

The  question  was  taken  up  as  a  case  of  nicety.  Much  would  de- 
pend upon  the  shape  of  the  deed,  and  the  purposes  of  the  trust 
In  some  cases,  notwithstanding  the  execution  of  a  trust-deed, 
the  heir  of  the  truster  was  allowed  to  make  up  titles  and  vote 
as  a  freeholder.  But  in  this  case  the  trustees  had  unlimited 
management  and  control,  and  for  an  unlimited  time.  The  heir 
could  not  have  brought  an  action  against  them  for  the  spedfic 
subject.  The  first  purpose  of  the  trust  was  to  pay  debt ;  and  it 
might  have  been  necessary  to  sell  the  whole  for  that  end.  The 
decisions  pointed  at  a  distinction.   The  case  of  Durie  and  Coutts 
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was  a  question  of  succession,  and  the  subjects  were  heritable  at       wimon 
the  time.    But  there  may  be  manj'^  subjects  heritable  as  to  sue-       Smart. 
cession,  and  moveable  as  to  diligence,  such  as  bonds,  secluding       1809. 
executors,  and  heirship  moveables.     The  case  of  Grierson  and 
Eamsay  was  thought  an  authority,  which  waa  not  infringed  upon 
by  the  other  decisioiL 

'^  The  Lord  Ordinary,  Meadowbank,  saM,  that  he  had  been 
aware  of  the  difficulty ;  and,  in  pronouncing  his  interlocutor, 
proceeded  upon  the  ground  that  inhibition  was  inept.  It  could 
Dot  tie  up  the  hands  of  the  trustees,  and  was  inadequate  to 
prevent  them  from  selling.  It  might  prevent  Tenant  con- 
tracting future  debts ;  but  this  was  a  past  one.  It  was  not  an 
attaching  diligence,  and  could  not  carry  his  interest  in  the 
hands  of  the  trustees.  Had  Wilson  begun  by  citing  the  trastee 
in  a  summons  of  adjudication,  and  thus  rendering  the  subject 
litigious,  he  would  not  have  thought  himself  at  liberty  to  disre- 
gard the  case  of  Durie  and  Coutts ;  but  here  it  did  not  apply, — 
or,  had  Wilson  been  a  prior  adjudging  creditor,  the  case  would 
have  been  altogether  different,  and  he  would  have  been  in- 
clined to  prefer  him.  But  here  there  was  room  for  personal 
diligence,  and  the  jus  crediti  was  sufficiently  attached  by  ar- 
restment." 

A  Reclaiming  petition  was  afterwards  presented,  and  allowed  May  si,  i809. 
to  be  seen  and  answered  ;  but  a  mutual  application  was  after- 
wards made  to  the  Court,  stating,  that  the  parties  had  settled 
the  case,  and  praying  to  be  ranked  pari  pasm,  which  was  ac- 
cordingly done. 


1.  In  the  case  of  Wilson  t?.  sequentlybeen  heritable,  would  the 
Smabt,  the  lands  were  ultimate-  arrestment  have  been  sustained? 
ly  sold,  so  that  the  residue  of  It  may  be  contended,  on  the  one 
the  trust-estate  was  moveable.  If,  hand,  that,  at  the  date  of  the  arrest- 
however,  the  trustees  had  not  sold  ment,  the  right  of  the  residuary 
the  lands,  and  the  residue  had  con-  legatee  was  merely  an  obligation 
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against  the  trusteos  to  account^  and 
not  a  right  to  demand  any  specific 
heritable  subject,  and  that  such 
a  right  is  personal,  and  therefore 
arrestable.  On  the  other  hand,  it 
may  be  contended  that  the  residue 
which  actually  fell  to  be  made 
over  to  the  legatee  was  heritable^ 
and  that  therefore  an  arrestment 
was  inept.  No  case  has  occurred 
in  which  this  question  has  arisen, 
but  the  principle  of  the  judgments 
in  the  case  of  Grierson  «.  Ram- 
say, and  that  of  Wilson  o.  Smart, 
would  seem  to  apply,  and  to  sanc- 
tion the  competency  of  an  arrest- 
ment. 

2.  In  the  case  of  Etle's  Tbus- 
TEE8  V.  White,  November  14, 
1827,  Lord  Alloway  observed, 
— "  As  to  the  competency  of  at- 
taching the  interest  under  a  trust- 


estate  by  arrestment,  there  is  a 
much  more  important  case  than 
any  quoted  in  the  papers,  namely, 
that  of  Grierson  v.  Ramsay,  where 
an  arrestment  in  the  hands  of  a 
trustee,  before  the  lands  were  sold, 
was  held  effiBctoaL  This  was  the 
first  case  on  the  point,  and  it  has 
been  followed  by  many  others,  es^ 
tablishing  the  principle  that  the 
jus  credid  under  a  trust-deed  is 
arrestable.  On  the  same  principle, 
I  think  the  arrestment  in  this  case 
by  David  Kyle's  trustees  is  eHbo- 
tnaL  It  is  said,  that  because 
there  was  a  trust-deed  for  behoof 
of  creditors,  individual  creditors 
could  not  attach ;  but  it  is  clear 
that  any  creditor  may  take  steps 
for  securing  his  debt,  notwith- 
standing the  existence  of  a  tmstr 
deed.'' 


Where  Land  is  conveyed  to  Trustees  by  a  mortis  dausa  settiement,  with 
positive  instructions  to  sell  the  Land  conveyed,  or  where  it  is  dUar 
from  the  Deed  that  the  Truster  intended  that  the  Land  Jundd  he 
sold,  the  right  of  the  Beneficiary  entitled  to  the  residue  of  the  Trust- 
funds  is  moveable,  but  where  the  Land  is  conveyed  with  merdy  o 
discretionary  power  to  sell,  the  legal  charax:ter  of  the  residue  de- 
pends on  the  circumstance  of  the  power  to  sell  having  been  exercised 
or  not. 


I.— DURIE  V.  COUTTS. 

Nov.  80,1791.      In  1771,  Thomas  Dune,  whose  residence  was  in  the  Isle  of 

Nahrativi.    Man,  executed  in  Scotland  a  trust-deed  of  settlement  in  the 

Scots  form.     The  deed  narrated  that  it  was  the  truster's  pu^ 

pose  that  his  whole  heritable  and  moveable  property'  should  be 

vested  in  trustees,  and  that  certain  houses  situated  in  the  town 
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of  Ramsay,  in  the  Isle  of  Man,  should  be  sold  if  the  trustees  dub" 
thought  fit,  but  that  they  were  not  to  be  sold  during  the  life  of  couttb. 
Ann  Dune,  his  spouse,  to  whom  he  disponed  them  for  her  life-  7^ 
rent  use  only. 

The  deed  made  over  to  the  trustees  all  his  property,  heritable 
and  moveable,  and,  in  particular,  an  heritable  debt  affecting 
certain  lands  in  Scotland,  for  behoof,  in  the  first  place,  of  the 
heirs  of  his  body, "  whom  failing,  to  David  Durie ;  whom  failing, 
to  his  nieces,  Jane  Durie  and  Margaret  Durie,  equally,  and  to 
the  longest  Uver  of  them/'  Full  power  was  granted  "  to  the 
trustees  to  intromit  with,  transact,  uplift,  and  discharge  the 
sums  and  others  above  disponed/' 

The  succession  devolved  on  Jane  and  Margaret  Durie.  In 
1783,  Margaret  Durie  executed  a  will  according  to  the  forms 
used  in  the  Isle  of  Man,  by  which  she  bequeathed  to  her  mother 
and  sister  "  all  such  sum  and  sums  of  money  which  were  be- 
queathed to  her  by  her  uncle,  and  which  are  now  lent  at  inter- 
est on  the  securities  of  estates  in  Scotland/'  Soon  after  execut- 
ing this  will  Margaret  Durie  died. 

In  1788,  Jane  Durie,  by  a  nuncupative  will,  bequeathed  to 
her  mother  all  her  goods  and  effects,  both  real  and  personal. 
On  her  death,  Mrs.  Durie  proved  both  a  previous  will,  and  also 
the  nuncupative  will  in  the  courts  of  the  Isle  of  Man,  as  execu- 
trix to  her  daughter. 

Alexander  Coutts  was  both  heir-at-law  and  nearest  of  kin  of 
Jane  Durie.  A  competition  took  place  between  him  and  her 
mother,  in  regard  to  the  heritable  debt  in  Scotland.  By  the 
law  of  England  the  mother  was  entitled  to  it,  both  under  the 
will  of  the  daughter  and  as  legal  heir.  By  the  law  of  Scotland, 
Mr.  Coutts  was  entitled  to  succeed  to  it.  The  issue  of  the  com- 
petition depended  on  the  point.  Whether  the  right  of  Jane,  un- 
der Mr.  Durie's  settlement,  was  heritable  or  moveable  ? 

Pleaded  for  the  Hbir-at-Law. — The  bond  in  question  is  abqument  for 
9ua  naiura  an  heritable  subject.  Being  secured  by  infeftment, 
it  is  only  transferable  by  deeds  inter  vivoSy  according  to  the  law 
of  Scotland.  Had  the  debt  been  directly  conveyed  to  Jane 
Durie  by  her  uncle,  it  cannot  be  disputed,  that  it  must  have 
been  accounted  heritable.     The  only  question  at  issue  therefore 
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^^^^^      is,  Whether  the  nature  of  the  subject  was  altered  by  its  being 
CouTTB.     conveyed  to  trustees  for  behoof  of  Jane  Durie  ? 
1791.  With  regard  to  the  distinction  of  heritable  and  moyeable,  and 

the  legal  consequences  thence  arising,  it  is  immaterial,  whether 
a  subject  is  held  by  the  party  interested,  in  his  own  name,  or  by 
a  trustee  for  his  behoof.  It  is  very  common  for  proprietors  of 
landed  estates  to  convey  the  same  to  trustees,  for  the  better 
clearing  oflF  debts,  or  for  other  purposes  of  the  like  nature.  It 
was  never,  however,  supposed  that  the  effect  of  such  a  convey- 
ance was  to  convert  the  land  estate  into  a  moveable  subject,  so 
as  to  be  disposable  by  testament,  and  to  be  taken  up  by  the 
next  of  kin. 

It  is  true,  that  the  right  of  Jane  Durie  consisted  in  a  personal 
claim  against  the  trusters.    The  debt  in  question  was  not  vested 
in  her  person  by  a  complete  feudal  right.    Her  claim  under  the 
trust,  therefore,  must  have  been  made  effectual  by  a  personal 
action  against  the  trustees,  to  denude  in  her  favour.   The  point, 
however,  to  be  considered  is.  What  was  the  subject  of  Jane 
Durie^s  right  or  interest  ?  It  was  an  heritable  debt  secured  by  in- 
feftment  upon  a  land  estate  in  Scotland.  Even  a  personal  right  to 
an  heritable  subject  is  heritable.     Where  a  man  acquires  a  land 
estate  by  a  disposition  without  infeftment,  his  right  certainly  is 
personal,  yet  it  cannot  be  maintained  that  it  is  therefore  move- 
able, and  must  descend  to  executors.     In  short,  every  right 
affecting  land  is  properly  heritable,  whatever  the  nature  of  that 
right  may  be,  whether  completed  in  the  feudal  form  or  not,  and 
even  although  incapable  of  being  so  completed  as  in  the  case  of 
leases,  which  are  heritable  with  respect  to  succession,  as  much 
as  rights  of  property.     At  the  time  of  Jane  Dnrie's  death,  the 
debt  in  question  was  clearly  an  heritable  right.     Had  she  re- 
quired to  maintain  action  against  the  trustees  at  any  time  of 
her  life,  the  conclusion  of  the  action  must  have  been,  not  for  a 
sum  of  money,  but  that  the  trustees  should  be  ordained  to  de- 
nude in  her  favour,  so  soon  as  the  other  purposes  of  the  trust 
were  satisfied.     What  happened  after  her  death  cannot  change 
what  was  heritable  at  that  period  into  a  moveable  subject,  for, 
in  all  questions  with  regard  to  heritable  and  moveable,  matters 
must  be  considered  as  they  stood  at  the  death  of  the  person 
whose  succession  is  to  be  disposed  of. 
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Pleaded  for  the  Legatee. — The  present  question  relates  to      ^^»'« 
the  right  of  the  residuary  legatee.     There  is,  however,  no  dis-      Counw. 
tinction  between  that  right  and  the  right  of  any  other  person       1791. 
interested  in  the  succession.     The  plea  of  the  heir-at-law  re-  abgumkxt  for 
solves  into  this,  that  all  the  persons  interested  in  the  succession 
had  a  right  pro  indiviso  in  every  one  of  the  subjects  of  which 
Mr.  Durie's  estate  consisted. 

The  whole  trust-estate  was  under  the  absolute  power  of  the 
trustees.  The  necessary  consequence  of  this  is,  that  the  inter- 
est of  the  residuary  legatee  was  not  a  direct  and  immediate 
right  in  the  specific  subjects  of  which  the  trust-estate  consisted, 
but  was  a  right  of  action  against  the  trustees  to  account.  This 
was  the  idea  of  the  testator  himself.  In  the  trust-deed  he  states, 
that  it  was  the  produce  of  his  heritable  and  moveable  estate 
that  was  to  be  applied  in  the  manner  therein  aftermentioned. 
For  this  produce  the  trustees  were  to  be  accountable  to  those 
interested,  but  over  the  specific  subjects  they  ha<i  in  all  other 
respects  an  absolute  power.  They  might  convert  the  whole 
property  into  money.  They  might  change  heritable  subjects^ 
into  moveable,  and  moveable  into  heritable.  In  short,  they 
were  restrained  by  no  obligation  but  that  of  restoring  the  value, 
and  therefore  were  plainly  debtors  to  that  amount,  the  benefici- 
aries under  the  trust  being  the  creditors.  Of  these  last,  Jane 
Durie  was  the  chief,  having  a  jus  crediti  in  this  respect,  and 
nothing  else,  a  moveable  right  disposable  by  testament,  and 
falling  to  next  of  kin.  If  the  right  of  the  beneficiaries  depended 
on  the  particular  nature  of  the  right  that  composed  the  trust- 
estate,  then,  in  consequence  of  the  extensive  powers  of  the 
trustees,  a  person^s  interest  might  have  been  rendered  heritable 
one  day,  the  next  day  moveable,  and  the  third  heritable  again. 
All  this,  too,  might  be  very  proper  management  of  the  trust- 
estate,  and  might  be  done  even  without  the  knowledge  of 
the  party  interested,  much  less  without  any  control  on  his 
part. 

Lord  Dreghorn,  Ordinary,  Found,  "  That  in  virtue  of  the  int«rioctitor  of 
trust-disposition  by  Thomas  Durie,  the  persons  for  whose  be-         '  ^^^^^"^ 
hoof  that  disposition  was  granted,  had  not  a  pro  indiviso  share 
in  the  subjects  conveyed  to  the  trustees,  but  only  a  personal 
clidm  or  ground  of  action  against  them  to  account :  Finds  also,, 
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DuBiB      that  the  moveable  succession  of  Thomas  Dune  must  be  regulated 
Courre.      by  the  law  of  the  Isle  of  Man,  and  not  that  of  Scotland." 

1791. 

juDQjiKNT.  The  Heir-at-law  having  Reclaimed,  "  The  Lords  Altered  the 
Nov.  30, 1791.  ^^  p^^  ^j  ^^^  interlocutor  of  the  Lord  Ordinary,  and  preferred 
Mr.  Coutts  to  the  sums  in  mediOy  due  by  the  heritable  security ; 
but  adhered  to  the  last  part  of  the  Lord  Ordinary's  interlocu- 
tor, and  found,  that  the  moveable  succession  of  Margaret  Durie 
and  Jane  Durie  fell  to  be  regulated  by  the  law  of  the  Isle  of 
Man,  where  they  had  their  domicile  at  the  time  of  their  respec- 
j  tive  deaths." 

Opinions.         Lord  Justicb-Clbrk  Braxfibld  obsorved, — "  In  the  case 

!  Baron  Hmne's  of  a  compauy,  though  offocts  heritable,  claim  of  a  partner 

sesaionPapers.  agi^jngt  ^j^g  compauy  is  moveable.    Just  so  in  case  of  a  trust 

where  estate  meant  to  be  sold  and  money  to  be  paid,  claiin 

against  trustee  is  moveable  and  testable." 

Lord  President  Campbell  observed, — "  I  know  the  case  of 
Grierson.     It  was  a  disposition  to  sell  estate  and  pay  debts 
^thout  making  these  debts  real     It  gave  no  claim  against  the 
estate  until  converted  into  money.     It  was  not  a  conveyance  of 
the  estate  to  creditors  pro  indiviso.     It  left  their  right  a  mere 
claim  to  a  sum  of  money.    That  case  was  well  decided.    But 
this  case  is  quite  of  a  different  natura     It  is  a  conveyance  of 
the  funds  to  those  ladies  j9ro  indiviso.     It  might  as  well  be  said 
that  Lord  Hyndford's  right  to  his  estate  in  the  persons  of  troa* 
tees  was  executry." 
Opinions.         On  the  Sossiou  Papers  in  the  cause,  Lord  Drsohorh,  who 
il^d^^regl      ^^  Ordinary,  has  written, — "  Whether  the  right  which  an  heir 
hornsScBsion  has  agaiust  trustoes,  who  have  power  by  the  trust  to  turn  ibe 
estate  into  cash,  is  heritable  or  moveable,  so  as  to  be  devised  by 
testament)  and  whether  the  lex  domieilii  is  to  regulate  the  suc- 
cession or  the  kx  rei  sites.   As  to  first  point,  the  residuary  l^atee 
is  on  the  same  footing  with  the  special  legatees  as  to  this  ques- 
tion. Has  no  more  a  pro  indiviso  right  than  any  of  them  ;  and, 
therefore,  as  to  this  point,  the  interlocutor  seems  right     As  to 
the  second,  a  nuncupative  will,  executed  in  England,  seems 
not  available  to  carry  moveables  in  Scotland,  for  the  reason 
assigned  by  Mr.  Erskine  :  but  then  this  is  of  no  consequence 
for  the  right  heir-at-law  by  the  law  of  the  Isle  of  Man,  whether 
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the  subject  be  considered  in  one  light  or  the  other,  so  adhere  to      ^"J'*^ 
this  too,"  couTTs. 

Lord  Dreghorn  again  writes, — "  Alter  unanimously  first  part      Itoi. 
of  interlocutor.    Case  of  Grierson  did  not  apply.    I  altered,  my- 
self.    Adhere  as  to  the  second.     Lord  Justice-Clerk  at  first. 
was  for  first  part  of  interlocutor,  but  altered  after  consideration, 
and  so  did  L" 

On  the  Session  Papers,  Lord  President  Campbell  has  writ-     opinions. 
ten, — "  Foreign  will  bequeathing  heritage  in  Scotland.     Herit-  sir'nay  Camp- 
able  debt,  though  in  person  of  trustee,  was  heritage  in  truster.  Pa^^^^°^ 
Case  of  Grierson  not  similar.  The  debts  were  not  made  real  upon 
the  subject.    The  trust-estate  was  not  conveyed  to  them  so  as 
to  give  each  creditor  an  interest  in  the  estate  itself  pro  indiviso. 
It  was  only  conveyed  to  a  trustee  for  the  purpose  of  selling  and 
dividing  the  price  among  them." 


IL— ANGUS  V,  ANGUS. 

By  trust-deed  of  settlement,  WiDiam  Angus  conveyed  to  Dec.  6, 1826. 
trustees  his  whole  property,  heritable  and  moveable.    The  trus-    NAERArn-fc 
tees  were  empowered  to  sell  and  dispose  of  the  whole  subjects, 
to  uplift  the  whole  debts,  and  sums  of  money  due  to  the  truster, 
^  and  to  do  all  necessary  diligence  for  the  recovery  of  the  whole 
premises,  and  converting  the  same  into  money.'' 

The  deed  further  authorized  the  trustees  to  enter  into  sub- 
missions, to  appoint  factors,  &c.,  ''  and  generally  with  power  to 
do  and  execute  all  other  things  necessary  for  settling,  transact- 
ing and  disposing  of,  or  rendering  efibctual,  and  converting  into 
cash  my  said  subjects,  in  the  same  way  and  manner  as  I  could 
do  myself,  if  in  life." 

The  appointment  as  to  the  residue  was  in  these  terms  : — "  I 
hereby  ordain  and  appoint  the  whole  free  residue  or  remainder 
of  my  estate,  real  and  personal,  after  satisfying  the  before  men- 
tioned burdens  and  provisions,  to  be  divided  into  four  just  and 
equal  shares,  as  soon  after  my  decease  as  circumstances  will 
permit ;  and  that  being  done,  I  authorize,  ordain,  and  appoint 

2  L 
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my  said  trustees  to  lay  out  and  invest  on  undoubted  security 
ahoub.  one  of  the  said  fourth  shares  for  the  use  and  behoof  of  my  son, 
1826.  the  said  Charles  Angus,  in  liferent,  for  his  liferent  use  only,  and 
to  his  children  lawfully-procreated,  or  to  be  procreated,  and  in 
life  at  his  death,  in  fee,  equally  amongst  them,  share  and  share 
alike.  Declaring  always,  that  the  part  or  share  &lling  to  each  of 
the  children  of  the  said  Charles  Angus,  shall  remain  under  the 
care  and  management  of  my  said  trustees,  until  said  children 
shall  respectively  attain  the  age  of  twenty-one  years  complete, 
or  be  married  with  the  approbation  of  the  majority  of  my  said 
trustees  then  acting,  and  to  whom  I  hereby  grant  and  conmiit 
ample  powers  to  settle  and  establish  the  share  of  each  of  the 
said  children,  in  such  manner,  and  with  and  under  such  condi- 
tions and  stipulations  as  may  then  be  judged  expedient  to  ren- 
der the  same  most  useful  and  beneficial  to  each  of  the  said 
children,  and  their  respective  representatives.  Another  of  the 
said  fourth  shares  I  authorize,  ordain,  and  appoint  my  said 
trustees  to  pay  over  to  my  second  son,  the  said  William  Angus, 
his  heirs,  executors,  or  assignees." 

.  The  deed  iiirther  declared,  '^  That  all  and  every  sum  or  sums 
which  shall,  in  virtue  hereof,  lapse  and  return  to  my  said  trus- 
tees during  the  continuance  of  this  trust,  shall  pertain  and 
belong  to  my  lawful  grandchildren  then  in  life,  share  and  share 
alike/' 

Mr.  Angus  died  in  1822,  leaving  the  greater  part  of  his  for- 
tune in  heritable  bonds.  His  second  son,  William,  to  whom  one 
of  the  shares  of  the  residue  was  appointed  to  be  paid  over,  pre- 
deceased him,  without  issue.  The  question  then  arose,  Whether 
the  fourth  share  provided  to  him  by  the  trust-deed,  to  the  ex- 
tent of  his  proportion  of  the  heritable  property,  descended  to 
his  heirs,  or  to  his  executors  1  A  multiplepoinding  was  brought 
by  his  fother's  trustees^  in  which  the  competing  parties  were  the 
only  surviving  sister  of  William,  and  the  only  son  of  his  eldest 
brother  deceased. 

^vHBiiT  FOR  Pleaded  fob  the  Hbib. — ^If  a  truster  direct  his  whole  estate 
to  be  sold,  and  the  price  to  be  distributed  among  certain  per- 
sons, the  trustees  must  obey  his  injunction,  and  the  rights  of 
these  persons  being  merely  rights  to  shares  of  a  sum  of  moiiey. 
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they  are  moveable,  and  descend  to  their  executors.  But  when  >nqu3 
the  truster  has  not  enjoined  a  sale  of  his  estate,  but  has  merely  ahous. 
empowered  a  sale,  should  that  be  necessary  for  paying  debts  and  "^^ 
legacies,  and  after  satisfying  these  claims,  has  provided  the 
whole  residue  of  his  estate,  real  and  personal,  to  be  divided  into 
shares,  which  he  allots  to  certain  individuals,  the  case  is  differ- 
ent The  trustees  then  hold  the  estate  for  the  benefit  of  the 
parties  to  whom  the  residue  is  provided,  subject  to  the  burden 
of  the  debts  and  legacies.  When  these  are  paid  by  the  applica- 
tion or  sale  of  a  part  of  the  estate,  the  parties  interested  are 
entitled  to  require  the  trustees  to  make  over  the  estate  which 
remains.  Each  is  entitled  to  his  rateable  share  of  the  residue, 
both  of  the  personal  and  the  heritable  estate.  The  right  to  the 
one,  as  it  relates  to  a  moveable  subject,  descends  to  executors, 
the  right  to  the  other,  being  a  right  to  an  heritable  subject,  de- 
scends to  heirs. 

The  claim  with  regard  to  both  heritable  and  moveable  estate 
is  a  jus  crediti.  But/wra  crediti  descend  to  heirs  or  executors, 
according  to  the  nature  of  the  subject  to  which  they  relate.  In 
the  destination  of  a  landed  estate  to  heirs  by  a  marriage-con- 
tract, the  heir  has  a  Jus  crediti  under  the  contract,  but  this  jus 
crediti  descends  to  his  heir,  not  to  his  executor.  In  a  contract  of 
sale,  the  purchaser  has  a  jus  crediti  against  the  seller  for  imple- 
ment, but  the  heir,  and  not  the  executor,  is  entitled  to  demand 
implement. 

The  truster,  in  the  present  instance,  vested  his  whole  estate, 
heritable  and  moveable,  in  trustees.  As  it  might  be  necessary 
to  convert  a  part  of  his  heritable  estate  into  money,  in  order  to 
fulfil  the  purposes  of  the  trust,  he  gave  the  trustees  a  power  of 
sale.  But  he  did  not  appoint  that  they  should  convert  the  whole 
heritable  estate  into  money.  The  difference  between  a  faculty 
or  power,  given  to  be  exercised,  if  circumstances  should  require 
it,  and  a  positive  appointment,  is  obvious.  The  truster  has  ap- 
pointed "  the  whole  free  residue,  or  remainder  of  his  estate,  real 
and  personal,  to  be  divided  into  four  just  and  equal  shares. 

It  is  a  mistake  to  suppose  that  a  jus  crediti  is  always  of  a 
persons^  nature,  so  as  to  be  descendible  only  to  executors.  A  jus 
crediti  may  apply  to  goods,  to  lands,  to  services,  as  well  as  to 
sums  of  money.     The  obligation  is  no  doubt  personal  in  one 
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Angus  sense,  but  that  does  not  aflFect  the  right  of  succession.  A  per- 
AN0U8.  sonal  obligation  to  sell  lands  descends  to  the  heir  of  the  pur- 
1826.  chaser.  A  personal  obligation  to  grant  a  lease  descends  to  the 
heir  of  the  lessee.  The  succession  is  regulated  by  the  quality  of 
the  subject  to  which  the  obligation  relates.  If  it  be  heritable, 
the  jus  crediti  descends  to  the  heir ;  and  if  moveable,  to  the 
executor. 

arguubnt  for     Pleaded  for  the  Execittor. — The  direction  of  the  trust- 

EXKCUTOB. 

deed  clearly  indicates  the  intention  of  the  truster,  that  the  trus- 
tees in  making  the  division  of  the  residue  were  to  operate  upon 
and  divide  a  moveable  residue,  into  which  the  estate  was  to  be 
converted.  It  was  the  understanding  of  the  truster,  that  all 
preferences  among  his  grandchildren  were  to  be  excluded,  and 
that  they  were  to  take  their  portion  of  the  moveable  shares  upon 
the  decease  of  their  parents. 

When  a  trust  is  created,  not  for  the  purpose  of  preserving 
the  estate  for  the  heir-at-law,  but  for  the  purpose  of  dividing  the 
estate,  or  the  reversion  of  it,  among  other  objects  of  the  truster's 
choice,  the  parties  favoured  have  no  claim  to  any  particular  part 
of  the  truster's  heritable  estate  vested  in  the  trustees.  They 
have  nothing  but  a  personal  claim  to  call  upon  the  trustees  to 
make  a  division  of  the  remaining  subjects  of  the  trust,  and  to 
give  to  each  party  interested  his  appropriate  share.  The  truster, 
in  the  present  instance,  contemplated  the  distribution  of  the  re- 
sidue as  a  moveable  estate,  and, consequently,  the  succession  to  the 
shares  of  the  residue  must  follow  the  law  of  moveable  succession. 
He  neither  contemplated  nor  intended  a  division  of  the  differ- 
ent shares  of  his  estate  into  the  separate  qualities  of  heritable 
and  moveable,  so  as  to  leave  two  residues,  the  one  going  to  ihe 
heir  and  the  other  to  the  executor.  The  trustees  are  directed 
to  pay  aver  to  William  Angus,  his  heirs,  executors,  or  as- 
signees, the  fourth  share  now  in  dispute.  This  is  a  destination 
to  executors.  A  direction  to  pay  to  executors  or  assignees  a 
succession  of  an  heritable  nature,  is  new  in  the  annals  of  con- 
veyancing. 

It  is  true  that  the  trust-estate  consisted  partly  of  heritable, 
and  partly  of  moveable  subjects.  But  then  the  whole  estate  was 
vested  in  trustees,  to  be  converted  into  money,  and  to  be  applied. 
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in  the  first  place,  to  the  primary  purposes  of  the  trust.     The      ^°"» 
beneficiaries  could  claim  only  under  the  trust-deed,  and  the      anoVb. 
nature  of  their  claim  was  to  a  share  of  the  residue  of  the  free       iSsT 
proceeds  that  might  remain  after  the  primary  purposes  of  the 
trust  should  be  accomplished.    This  was  merely  a  personal  claim 
against  the  trustees.    Farther,  it  was  not  a  right  to  demand  that 
the  trustees  should  make  over  to  them  an  heritable  subject,  or 
part  of  an  heritable  subject,  in  which  they  had  a  vested  interest. 
It  was  a  right  merely  to  demand  that  the  trustees  should 
make  over  a  certain  proportion  of  the  balance  of  the  money, 
after  they  should  have  performed  the  will  of  the  truster  in 
every  other  point,  and  had  ascertained  what  was  the  free  re- 
mainder. 

Lord  Mackenzie,  Ordinary,  Found,  "That  the  direction  of  J^^''^^*^^^^ 
the  trust-deed  of  William  Angus,  the  father,  which  is  expressed  March  ii,ib24. 
in  these  words — *  Another  of  the  said  fourth  shares  I  authorize, 
ordain,  and  appoint  my  said  trustees,  or  trustee,  to  pay  over  to 
my  said  second  son,  the  said  William  Angus,  his  heirs,  execu- 
tors, or  assignees,'  must  be  interpreted,  to  direct  the  said  pay- 
ment to  be  made  to  the  heirs  in  mobilibits,  or  executors  of  the 
said  William  Angus,  the  son,  not  to  his  heir  in  immobilibus ; 
and,  therefore,  finds  that  the  claimant,  Mrs.  Elizabeth  Angus,  has 
right  to  the  said  share,  in  preference  to  the  other  claimant, 
Thomas  Angus,  and  prefers  her  accordingly,  and  decerns." 

The  Heir  having  Reclaimed,  the  Court  unanimously  "  Ad-  i^^^Ji^ 
hered.'' 

LoBD  Glbnlee  observed, — "  There  are  no  grounds  for  alter-  Opiniokb. 
ing  the  interlocutor.  This  case  has  no  analogy  to  that  of 
Dune,  mainly  founded  on  by  the  heir.  There  the  trust  was 
not  for  gathering  in  the  proceeds,  and  distributing  them  among 
a  number  of  persons.  The  trustees  were  directed  by  the  tes- 
tator to  hold  the  universitaSy  and  in  particular  a  certain  herit- 
able bond,  for  behoof  of  the  heirs  of  his  body  ;  whom  failing, 
of  the  heirs  according  to  the  destination  in  the  settlement ;  so 
that  from  the  beginning  it  was  held  for  the  behoof  of  special 
heirs.  The  legatees  had  no  nexus  on  any  particular  subject, 
but  the  heirs  had.  The  universitas  was  left  to  be  held  for  the 
destined  heirs  from  the  beginning,  and   not  merely  for  the 
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^^^»      executioa  of  purposes  of  trust    The  present  case  is  very  differ- 
A»oc9.      ent ;  there  is  no  beneficial  interest  in  the  subjects  constitated 
1825.       to  the  parties,  but  only  a  claim  for  the  share  of  the  residue, 
which  must  descend  to  executors." 

Lord  Pitmilly  observed, — *'  The  Lord  Ordinary's  view  is  very 
simple  and  decisive,  and  the  whole  argument  for  the  executor 
is  most  successful,  and  in  nothing  more  so  than  in  pointing  out 
the  great  distinction  between  this  case  and  that  of  Durie.  In 
both  cases,  the  right  was  that  of  calling  the  trustees  to  account; 
but  in  Durie's  it  was  a  right  to  call  them  to  account  for  a  spe- 
cial heritable  subject ;  and  here  it  is  a  right  to  call  them  to 
account  for  a  share  of  the  residue  of  the  whole  estate.  This 
right  might  have  been  attached  by  arrestment,  and  it  would 
have  lapsed  by  the  predecease  of  William,  had  there  been  no 
destination  to  heirs  and  executors  ;  and  these  are  criteria  whicb 
established  it  to  be  of  a  moveable  nature,  and  descendible  to 
executors/' 

Lord  Allowat  observed, — "  It  is  impossible  ab  ante  to  pre- 
sume an  intention  on  the  part  of  the  testator  not  to  settle  the 
destination  of  his  property,  but  to  leave  it  to  be  determined  b; 
the  circumstance  of  the  trustees  selling  his  heritage,  or  retaining 
it  unsold.  All  cases  of  this  kind  depend  on  the  will  and  inten- 
tion of  the  testator.  The  grounds  in  the  Lord  Ordinary's  inte^ 
locutor  are  sufficient ;  but  the  true  rule  is  the  intention  of  the 
testator.  If  this  be  not  clearly  expressed  in  the  deed,  the  nature 
of  the  property  may  assist  in  construing  it ;  but  if  there  ever 
was  an  enixa  voluntas  to  convert  an  estate  into  money,  it  appears 
in  the  present  case." 

Lord  Justice-Clerk  Boyle  concurred. 
opinioub.  In  the  Faculty  Report  it  is  stated, — "  It  was  remarked  ou 
acuty  epo  .  ^^^  gg^^jj^  ^j^g^t  all  casos  like  the  present  must  depend  chiefly 
upon  the  intention  of  the  truster,  which  must  be  gathered  from 
the  whole  tenor  of  the  deed.  All  the  previous  cases  have  been 
decided  on  this  principle.  In  that  of  Durie  v.  Coutts,  the  trus- 
tees were  directed  to  hold  the  universitas  of  the  succession,  ^d^ 
especially  the  heritable  bond  for  £2000,  for  the  behoof  of  ce^ 
tain  persons.  But  here  the  truster  evidently  intended  his  trus- 
tees to  collect  and  convert  his  whole  estate  into  one  mass,  to  be 
immediately  disposed  of,  and  the  residi(e,  for  there  is  no  con- 
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vejance  of  the  estate  to  the  legatees,  to  be  divided  equally  ^"®^* 

among  the  &T0ured  parties.     The  latter  had  only  a  jus  credUi  Angus. 

afifocting  a  moveable  subject ;  and,  as  such,  it  must  descend  to  i826. 
their  executors." 


III.~BUBRELL  V.  BURRELL. 

By  trust-disposition  and  deed  of  settlement,  William  Burrell  Dec.^14^25. 
conveyed  his  whole  property,  heritable  and  moveable,  to  trus-  Narbativc. 
tees.  The  objects  of  the  trust  were  declared  to  be  :  1.  "  To  the 
end  and  intent  that  my  said  trustees,  or  the  acceptors,  &c.,  may,  as 
soon  after  my  death  as  with  propriety  can  be  done,  and  as  may 
seem  to  them  eligible  and  expedient,  sell  and  dispose  of  my  said 
whole  estate  and  effects,  heritable  and  moveable,  by  public  roup 
or  private  bargain,  as  they  shall  think  proper,  and  recover  the 
prices  and  proceeds  thereof,  and  grant  dispositions  and  convey- 
ances of  the  same  in  favour  of  the  purchasers,  who  shall  noways 
be  responsible  for  or  concerned  with  the  application  of  the 
prices  thereof,  and  may  uplift  and  receive,  and,  if  necessary, 
charge  and  sue  for  payment  of  the  whole  debts  and  sums  of 
money,  heritable  and  moveable,  which  shall  then  be  due  to  me, 
and,  upon  payment,  to  grant  receipts,  &;c.,  or  conveyances  of  the 
said  debts,  and  may  bind  my  heirs  and  representatives  in  abso- 
lute warrandice  of  such  dispositions,  conveyances,  discharges, 
and  other  writs  so  to  be  granted  by  my  said  trustees,  who  shall 
themselves  be  bound  in  warrandice  thereof  from  fact  and  deed 
only  ;  and  to  the  end  and  intent  that  my  said  trustees  may  ap- 
ply the  whole  free  produce  of  my  said  estate  and  funds,  in  the 
first  place,  for  defraying  the  expense  of  managing  and  executing 
the  trust." 

The  second  purpose  of  the  trust  was  the  payment  of  the 
truster's  debts.  The  third  was  for  payment  of  an  annuity  to  his 
^dow,  and  the  liferent  of  one  of  the  houses.  The  fourth  was 
for  payment  to  his  second  and  third  sons  each  of  £800,  and  to 
each  of  his  daughters  £600,  payable  on  the  sons  attaining 
twenty -five  years  of  age,  and  the  daughters  thirty. 
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BuEBBLL  The  fifth  purpose  of  the  trust  was  declared  in  these  terms  :— 
BuRHRLL.  "  After  satisfying  these  several  claims,  I  appoint  my  said  trus^ 
liasT  tees  to  pay  over  the  reversion  of  the  proceeds  of  my  said  whole 
estate  and  effects,  heritable  and  moveable,  above  conveyed  to 
them,  or  to  denude  of  such  part  thereof  as  may  then  be  in  their 
hands  unconverted  into  money,  to  and  in  favour  of  William 
George  Burrell,  my  eldest  son,  but  not  in  any  event  till  he  has 
attained  the  age  of  twenty-five  years  complete,  and  his  heire 
and  successors  whomsoever,  to  whom  I  hereby  devise  and  pro- 
vide the  reversionary  interest  in  my  said  whole  estate  and  effects, 
and  this  over  and  above  the  estate  of  Lynetoun,  already  vested 
in  my  said  son,  and  heritable  bonds  belonging  to  me,  affect- 
ing the  same  ;  and  in  the  mean  time,  and  until  the  reveraon 
of  my  said  estate  shall  be  paid  or  made  over  to  my  said  sod,  I 
authorize  and  empower  my  said  trustees  to  pay  to  him  sach 
sum  or  sums  of  money  as  they  my  said  trustees  may  think 
proper,  or  can  conveniently  spare  from  the  proceeds  of  my  said 
estate. 

"  But  in  any  event  I  provide  and  declare  that  my  said  son, 
William  George,  shall  be  entitled,  when  he  arrives  at  the  said 
age  of  twenty-five  years  complete,  to  demand,  and  my  said  trus- 
tees shall  be  accordingly  obliged  to  pay  to  him  and  his  fore- 
saids, the  sum  of  £500  sterhng,  with  the  legal  interest  thereof 
from  that  term  till  payment,  and  a  fifth  part  more  of  Kquidate 
penalty  in  case  of  failure  ;  all  which  payments  shall  of  course 
be  imputed  in  payment  and  satisfaction  of  the  said  reversionaiy 
interest. 

"  Moreover,  I  empower  my  said  trustees  to  denude  of  the  re- 
version of  my  said  estate  to  the  said  William  George  Burrell 
and  his  foresaids,  even  during  the  life  of  my  said  wife,  on  investing 
a  capital  sum,  sufficient  for  the  payment  of  her  said  annuity,  on 
proper  heritable  security,  payable  to  her  in  liferent,  and  to  the 
said  William  George  Burrell  and  his  foresaids  in  fee.  Lastly,  I 
provide  and  declare,  that  in  the  event  of  my  said  eldest  son  Wil- 
liam George  dying  before  the  said  age  of  twenty-five  years  com- 
plete, without  leaving  lawful  issue  of  his  body,  the  said  reversion 
of  my  estate  and  effects  above  provided  to  him  shall  be  divided 
by  my  said  trustees  among  my  surviving  children,  equally 
among  them,  and  their  heirs  and  successors  per  stirpes  respec- 
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tively,  in  such  shares  and  proportions,  more  or  less,  a^  shall  Bo^ell 
appear  to  my  said  trustees  expedient  and  proper  in  the  cir-  burebll. 
cumstances/'  1826. 

On  the  death  of  Mr.  Burrell,  the  trustees  entered  into  posses- 
sion, and  sold  off  his  moveable  effects,  but  did  not  make  up  any 
title  to  the  heritable  property.  The  eldest  son,  William  George 
Burrell,  died  unmarried,  after  attaining  twenty-five  years  of 
aga  At  this  time  the  heritable  subjects  were  unsold,  but  the 
trust  was  still  subsisting.  The  widow  was  still  alive ;  one  of 
the  daughters  had  not  been  settled  with  ;  and  the  other  had 
not  attained  the  requisite  age  for  receiving  payment  of  her 
provision. 

On  the  death  of  the  eldest  son,  the  second  son  claimed  right 
to  the  heritable  subjects  as  heir-at-law  of  his  brother.  The 
younger  children  insisted  that  the  reversionary  interest  in  them 
was  moveable,  and,  in  order  to  determine  the  competition,  a 
multiplepoinding  was  brought  by  the  trustees. 

Pleaded  for  the  Heir.— A  subject  held  in  trust  descends  in  ^^™''  ^^ 
the  same  manner  as  it  would  do,  if  it  had  not  been  conveyed  to 
trustees.  If,  therefore,  it  is  heritable,  it  retains  its  destination  to 
heirs,  imtil  by  some  legal  act  that  destination  is  altered,  and  it 
is  made  to  descend  to  executors.  The  mere  circumstance  that  the 
subject  is  conveyed  to  trustees  does  not  alter  the  nature  of  the 
interest  of  the  person  who  has  made  the  trust,  or  in  whose 
favour  it  is  conceived.  A  person  executing  a  trust  for  the  pay- 
ment of  his  debts,  with  the  most  ample  powers  of  sale,  does  not 
thereby  change  his  interest  in  his  estate.  He  remains  the  feudal 
proprietor,  and  his  infeftment  continues  in  full  force,  burdened, 
indeed,  with  the  trust-deed,  but  not  extinguished  by  it,  until 
the  power  of  sale  given  to  the  trustees  has  been  exercised  by 
them. 

The  trust-deed,  in  the  present  instance,  contains  no  impera- 
tive direction  to  sell.  Sale  is  not  the  object  of  the  trust.  The 
deed  declares  five  different  purposes  which  were  to  be  fulfilled 
by  the  trustees.  A  power  of  sale  is  given  as  one  of  the  means 
for  fulfilling  these  purposes.  There  is  also  a  power  of  recover- 
ing debts,  heritable  and  moveable,  as  another  of  the  means  of 
accomplishing  the  trust.     It  is  in  the  declaration  of  the  special 
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Bu&aiLL  purposes  of  the  trust  that  the  intention  of  the  truster  is  to  be  dia- 
BoBMLL.  covered  The  four  first  purposes  of  the  deed,  viz.,  the  expense 
1825.  of  the  trust, — ^payment  of  debt, — the  provision  to  the  widow,— 
and  the  provisions  to  joungeir  children,  are  all  separate  from 
the  interest  or  revera«>n  provided  to  the  heir.  !I^  tnutan 
were  entitled  to  accomplish  the  four  first  purposes  of  the  trust 
by  sales,  or  otherwise  ;  but  if  the  heir  chose  to  take  these  bur- 
dens on  himself  and  satisfy  the  claims  against  the  trust-estate 
to  the  satisfitction  of  the  trustees,  that  would  have  been  a  fulfil- 
ment of  the  trust.  It  is  in  the  fifOi,  purpose  of  the  trust  that 
the  truster  declares  his  intention  with  respect  to  the  reversion 
which  he  provides  to  the  heir.  In  that  purpose  he  directs  the 
trustees,  after  satisfying  the  several  claims  mentioned  in  the 
deed,  "  to  pay  over  the  reversion  of  the  proceeds  of  my  said 
whole  estate  and  effects,  heritable  and  moveable,  above  oon- 
veyed  to  them,  or  to  denude  of  such  part  thereof  as  may  then 
be  in  their  hands  unconverted  into  money,  to  and  in  fitvoor  of 
William  (Jeorge  Burrell,  my  eldest  son."' 

The  heir  was  to  have  everything  that  should  remain,  after  sa- 
tisfying the  four  objects  of  the  trust.  The  trustees,  however^ 
were  not  bound  to  convert  every  thing  into  money,  in  order  to 
pay  the  heir  in  that  shape.  If  it  had  been  necessary  to  convert 
the  heritable  estate  into  money,  in  order  to  fulfil  the  purposes 
of  the  trust,  then  the  proceeds  were  to  be  paid  over.  But  if  the 
trustees  were  able  to  fulfil  the  purposes  without  a  sale,  then 
they  were  to  denude  themselves  of  the  heritable  estate  in  fiivour 
of  the  truster's  heir. 

The  truster  did  not  fetter  his  trustees,  because  a  sale  of  his 
whole  estate  might  have  been  absolutely  necessary.  They  bad, 
therefore,  a  power  given  to  them  to  sell.  But  in  preserving  the 
heritable  property  for  the  heir,  if  they  were  able  to  do  so,  they 
were  doing  what  the  truster  had  enjoined  them  to  do.  They 
were  not  exercising  a  discretion,  but  placed  in  circumstances 
which  saved  them  from  the  necessity  of  being  called  upon  to 
exercise  it. 

Kxiwutom'^*  PiiBADBD  FOR  THE  ExECUTORS. — The  quostiou  at  issue  is. 
Whether  the  trustees  of  William  Burrell  are  to  convey  the  re- 
version of  the  trust-estate  to  the  heir  or  the  executors  of  Wil- 
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liam  Geoi-ge  Burrell,  the  truster's  eldest  son?    There  is  no     B"J^««^ 
question  regarding  the  heritable  right  remaining  in  the  truster,     Bubkkll. 
as  distinct  from  that  created  by  the  trust-deed.    The  only  point      i826. 
at  issue  is,  the  nature  of  the  right  which  the  trust-deed  created. 
Both  parties  must  refer  their  claims  to  that  source.     The  pre- 
sent competition,  therefore,  must  be  determined  by  the  terms 
of  the  trust-deed  itselE     The  truster  was  the  uncontrolled  pro- 
prietor of  the  whole  subjects  conveyed  by  the  deed.    Upon  him 
alone  it  depended,  whether  the  subjects  he  possessed  should  be 
continued  heritable,  and  descend  to  the  heir  of  his  residuary  dis^ 
ponee,  or  be  converted  into  money,  and  thereby  become  divisible 
among  his  executors.    The  means  of  deciding  this  question  are 
exclusively  to  be  sought  in  the  truster's  declarations  of  intention 
as  contained  in  his  trust-deed. 

The  succession  to  William  George  Burrell  cannot  be  depend- 
ent on  the  discretion  of  his  father's  trustees.  The  nature  of  the 
trust-estate  must  be  ascertained  not  from  the  act  of  thetrus- 
tees,  but  from  the  directions  which  are  given  by  the  truster  for 
their  government.  The  legal  rights  of  the  beneficiaries  are, 
therefore,  independent  of  the  mode  in  which  the  trustees  may 
perform  the  duty  imposed  upon  them,  and  are  to  be  determined 
not  by  the  situation  of  the  estate  at  the  expiry  of  the  trust,  but 
from  the  object  had  in  view  at  its  commencement,  and  the 
wishes  of  the  party  from  whom  these  rights  were  acquired. 

Although  the  trust-deed  in  question  conveys  heritage,  and 
confers  a  residuary  interest  on  William  George  Burrell,  it  no- 
where conveys  the  heritable  subjects  for  his  behoof,  so  as  to 
give  him  a  direct  interest  in  them,  subject  merely  to  the  per- 
formance of  the  other  purposes  of  the  trust.  The  trust-deed 
does  not  contain  merely  a  power  to  sell.  The  truster  assumed 
that  it  would  be  necessary  to  sell,  and  expressly  directed  that 
the  very  first  step  to  be  taken  by  the  trustees  should  be  the  con- 
version of  the  whole  trust-subjects,  heritable  and  moveable,  into 
cash. 

By  force  of  the  trust-deed  the  right  of  the  residuary  disponee 
was  moveable,  as  his  right  was  not  a  right  to  share  the  herit- 
age, but  to  share  the  price  of  the  heritage  when  sold.  From 
the  death  of  the  truster,  or,  at  least,  from  the  date  of  the  accept- 
ance of  the  trust  by  the  trustees,  the  heritable  character  of  the 
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BuRBiLL  subjects  conveyed  was  eflFaced,  in  so  far  as  concerned  the  par- 
BuRRKLL.  ties  holding  the  beneficial  interest  under  the  trust.  These  par- 
78267  ties  held  merely  a  right  of  credit  against  the  trustees,  and  that 
right  of  credit  was  by  the  terms  of  the  deed  creating  it  appli- 
cable to  shares  of  the  price  of  the  subjects  conveyed.  It  is 
true,  that  the  beneficiaries  had  indirectly  an  interest  in  the  he- 
ritable subjects.  But  that  is  nothing  to  the  purpose.  Every 
person  who  holds  a  right  to  demand  payment  of  a  sum  of  mo- 
ney, out  of  the  price  of  an  heritable  subject,  has  an  interest  in 
that  heritable  subject.  But  still  the  interest  is  in  the  price  of 
the  subject,  and  not  directly  in  the  subject  itself  It  is,  there- 
fore, a  moveable  interest  in  a  question  of  succession. 

Sale  is  expressly  mentioned  as  the  leading  purpose  of  the 
trust,  and  that  direction  must  fix  the  character  of  the  rights  of 
the  parties  claiming  under  it.  Although  the  subjects  have  not 
been  actually  sold,  that  will  be  presumed  to  have  been  dona 
The  right  of  the  residuary  legatee  must  be  tried  by  the  same 
rule  as  if  the  trustees  had  instantly  done  that  which  they  were 
directed  to  do,  and  as  if  the  question  had  arisen  regarding  the  suc- 
cession to  the  balance  of  the  price.  The  whole  other  clauses  in 
the  deed  relate  to  the  application  of  the  proceeds  of  the  sale  of 
the  subjects  conveyed.  The  fifth  clause  directs  the  trustees  to 
pay  the  .reversion  of  the  proceeds,  or  to  denude  of  the  subjects 
unsold.  The  right,  however,  created  in  favour  of  the  residuary 
legatee  was  moveable.  The  trustees  were  directed  to  sell  the 
whole  subjects  conveyed,  and  the  circumstance  of  some  of  the 
subjects  remaining  unsold,  cannot  alter  the  succession  of  the 
right  vested  in  the  legatee.  The  divestiture  of  the  trustees, 
even  of  the  subjects  unsold,  must  still  take  place  in  favour  of  his 
executor.  * 

But  even  if  it  could  be  held  that  after  satisfying  the  several 
claims  of  the  parties  interested  in  the  trust,  the  obligation  to 
denude  of  the  heritage  which  remained  unsold  conferred  on 
the  residuary  disponee  a  direct  interest  in  that  part  of  the  trust- 
subjects,  and  that  his  right  thereby  became  heritable,  still  that 
could  only  take  place  after  all  the  other  claims  were  satisfied. 
Until  these  claims  were  satisfied,  there  was  no  obligation  to  de- 
nude of  any  specific  heritable  subjects,  and  consequenUyno 
direct  heritable  right  in  the  person  of  the  residuary  disponee. 
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Until  the  whole  purposes  of  the  trust  were  accomplished,  he  had     bumkll 
merely  a  general  right  of  credit  against  the  trustees  for  the  ba-     Bubbbll. 
lance  of  the  price  of  the  whole  subjects,  directed  to  be  sold       1325. 
under  the  leading  provision  of  the  trust.     But  the  other  claims 
were  not  satisfied  at  the  death  of  William  George  BurrelL    His 
right,  therefore,  at  the  period  of  his  death,  remained  merely  a 
moveable  right,  a  jua  crediti  against  the  balance  of  the  price  of 
the  trust-subjects. 

Lord  Meadowbank,  Ordinary,  Found,  "  That  by  the  terms  ^^"^^^;[,^^. 
of  the  disposition  and  settlement  of  the  deceased  William  Bur-i>«-2, 1823. 
rell,  the  raisers  of  the  multiplepoinding  were  empowered  to  con- 
vert the  whole  of  the  real  estate  of  the  testator  into  money,  for 
the  special  purposes  therein  enumerated,  and  thereafter  to  con- 
vey the  residue  to  the  now  deceased  William  George  Burrell  on 
his  attaining  the  age  of  twenty-five  years  complete,  his  heirs 
and  successors ;  but  that  if  the  said  power  of  sale  was  not  ex- 
ercised to  the  extent  of  converting  into  money  the  whole  of  the 
said  heritable  estate,  it  was  incumbent  upon  the  said  trustees 
to  denude  of  such  parts  thereof  as  should  be  remaining  unsold, 
to  and  in  favour  of  William  George  Burrell,  as  aforesaid  ;  and 
that  failing  the  said  trustees  making  payment  of  the  said  resi- 
due, and  denuding  of  whatever  part  should  remain  vested  in 
their  persons  when  the  said  William  George  Burrell  should 
arrive  at  twenty-five  years  complete,  and  the  other  purposes  of 
the  trust  were  discharged  in  manner  therein  provided  for,  a  right 
was  vested  in  the  said  William  George  Burrell  to  require  the 
said  trustees  to  make  payment  of  the  said  residue,  and  denude 
in  his  favour  of  the  parts  of  the  heritable  property  remaining 
undisposed  of  in  their  hands  : — That,  from  the  special  terms  of 
the  disposition  in  favour  of  the  said  trustees,  the  legal  character 
of  the  right  of  the  said  William  George  Burrell  to  the  reversion 
of  his  £a,ther's  succession  was  virtually  made  to  depend  upon 
the  extent  to  which  the  discretionary  powers  conferred  on  them 
should  be  exercised,  and  that  the  same  is  to  be  deemed  a  right 
to  moveables  descendible  to  executors,  in  so  far  as  the  real  estate 
was  converted  into  money,  but  heritable,  and  to  be  taken  up  by 
his  heir-at-law,  in  so  far  as  concerned  those  parts  thereof  which 
remained  in  the  hands  of  the  trustees  at  the  expiry  of  the  trust ; 
and.  That  the  subject  in  dispute  being  vested  in  heritable  estate. 
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1825. 


Note  of  Lord 
Ordinary. 


First  Interlo- 
cutor of  Court. 
June  9, 1824. 


Second  hitsr- 
loentor  of 
Court 
Mnj  19, 1825. 


the  right  to  require  the  trustees  to  denude  thereof  has  been 
duly  taken  up  by  the  claimant^  Ferguson  BurreU»  heir-at-law  of 
the  deceased  William  George  Burrell.'' 

In  a  Note  to  his  Interlocutor,  the  Lord  Ordinary  observed,— 
**  The  Lord  Ordinary  apprehends  that  this  case  must  be  d«dded 
in  the  same  way  as  if  the  trustees  had  actually  denuded  of 
those  parts  of  William  Burrell's  heritable  estate  which  remained 
unsold  after  the  other  objects  of  the  trust  were  accomplished, 
and  had  therefore  been  retained  by  them  in  the  same  state  in 
which  they  had  received  them  ;  and  in  that  case  it  is  clear  there 
could  have  been  no  doubt  that  the  subjects  would  have  belonged 
to  his  heir,  and  not  to  his  executors ;  therefore  preferred  the 
claim  of  the  said  Ferguson  Burrell,  and  decerns/' 

The  younger  children  having  reclaimed,  the  Court  Altered 
the  interlocutor  reclaimed  against,  and  Found,  "^  That  the  re- 
versionary interest  in  the  estate,  as  well  as  the  sum  of  £500 
appointed  to  be  paid  to  Mr.  George  Burrell  on  attaining  the  age 
of  twenty-five  years,  or  any  balance  that  may  be  due  thereon, 
is  to  be  considered  moveable,  and  descends  to  the  executors  and 
nearest  of  kin  of  the  deceased  William  Greorge  Burrell  as  his 
heirs  in  mMi&uSy  after  the  purposes  of  the  trust  are  fulfilled, 
and  deoeam/' 

Against  this  judgment  the  heir-at-law  having  reclaimed,  the 
Court  **  Altered  the  Interlocutor  reclaimed  against,  so  ftr  as 
regards  the  heritable  subjects  which  were  unsold  in  the  hands 
of  the  trustees,  at  the  period  of  WiUiam  George  Burreirs  death,'' 
and  Found, ''  That  the  same  descends  to  the  petitioner,  theha^ 
at-law  of  the  said  William  George  Bunrell,  after  satisfying  the 
purposes  of  the  trusty  and  to  that  extent  adhere  to  the  interlo- 
cutor of  the  Lord  Ordinary ;"  but  Found,  "  That  the  legacy  of 
£500,  or  any  balance  that  may  be  due  thereon,  descends  to 
his  executors  and  nearest  in  kin  as  his  heirs  m  mobilibuSj  and 
to  that  extent  adhere  to  the  interlocutor  reclaimed  against,  and 
decern/' 


JUDOmNT. 

Dec.  14, 1826. 
OFDnom. 


The  younger  children  having  again  Reclaimed,  the  Court 
"  Adhered.'' 

Lord  Balgray  observed, — ^  This  case  is  to  be  viewed  as  ft 
qwB^io  voluntatis ;  and  it  is  evident,  from  the  terms  of  the 
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deed,  that  the  trustees  were  vested  with  an  unbounded  right  of  buwull 
property,  and  had  a  full  power  of  sale.  All  the  cases  referred  BtTBRSLL. 
to  shew  that,  where  trustees  hold  an  estate  for  a  particular  1825. 
party,  he  in  fact  possesses  through  them.  But  this  is  a  ques- 
tion of  a  different  nature.  The  trustees  held  the  property  to 
the  end  and  intent  that  it  *  may'  be  sold  ;  and  the  word  *  ma/ 
I  consider  to  be  quite  as  imperative  and  as  powerful  as  if  it 
had  been  said  if  they  ^  shair  sell.  In  these  circumstances,  the 
children  could  have  no  right  to  any  specific  subject — they  could 
not  demand  any  special  subject — ^the  right  was  out  and  out  in 
the  trustees ;  and  all  that  the  children  possessed  was  a  mere 
claim  against  them — a,  simple  jus  actionis,  which  is  moveable. 
This  was  the  ground  of  Lord  Alloway's  interlocutor  in  the  case 
of  Gordon  v.  Harper,  where  it  was  held  that  a  right  of  this  na- 
tnre  did  not  require  a  service  to  vest  it.  Therefore,  as  the  chil- 
dren here  had  a  mere^t^  actionisy  it  was  a  moveable  right,  and 
descended  to  the  heirs  in  mobilibtts. 

**  Again,  looking  at  the  intention  of  the  party,  the  deed  de- 
clared that  if  William  George  Burrell  shall  die  before  he  attains 
the  age  of  twenty-five,  *  the  reversion  of  my  estate  and  effect^ 
above  provided  to  him,  shall  be  divided  by  my  said  trustees 
among  my  surviving  children,  equally  among  them,  and  their  heirs 
and  successors.'  Here  the  heirs  in  mobilibus  are  appointed  to 
succeed ;  and  it  was  impossible  to  suppose  that  the  maker  of 
the  deed  intended  the  property  to  go  to  a  different  party  upon 
the  heir  surviving  the  age  of  twenty-five.  If  anything  can  be 
gathered  fi-om  the  intention  of  the  maker,  it  evidently  is,  that 
he  conceived  the  reversion  moveable.'' 

LoBD  Craioie  observed, — "  A  trust^eed  for  family  purposes 
is  truly  of  the  nature  of  a  latter  will,  and  ought  to  be  governed, 
not  strictly  by  the  technical  terms  and  expressions  which  may 
have  been  used,  but  by  the  probable  intention  of  the  truster,  and 
the  objects  in  view.  Next  to  a  proper  administration  of  the  funds, 
one  great  and  leading  object  of  such  a  deed  is,  to  avoid  the 
difficulty  and  expense  of  transferring  the  succession  to  the  dif- 
ferent parties  favoured,  in  the  various  circumstances  in  which 
they  might  be  placed.  And,  in  general,  it  has  been  justly  held 
that  the  parties  are,  in  point  of  right,  to  be  considered  to  be, 
at  every  period,  in  the  same  situation  as  if  the  conveyance  had 
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BuRRBLL     lyQQ^  directly  made  to  them.     And  it  follows,  from  the  same 

BuEBELL.    principle,  that  the  legal  succession,  in  the  heritage  and  move- 

"liidT      ables  which  belonged  to  the  truster,  is  not  altered,  unless  this  is 

expressly  provided  for,  or  necessarily  to  be  inferred  from  the 

whole  deed. 

"  Where  there  is  a  positive  injunction  to  sell,  an  undue  delay 
on  the  part  of  the  trustees  will  not  be  allowed  to  influence  the 
rights  of  the  parties.  But  here,  though  a  power  to  sell  is  given, 
the  exercise  of  it  is  entirely  left  to  the  discretion  of  the  trustees. 
The  special  provision  for  an  equal  division  of  the  whole  funds, 
heritable  and  moveable,  in  the  case  of  the  eldest  son  prede- 
ceasing before  the  age  of  twenty-five,  and  the  surrender  of  the 
heritable  estate  remaining  in  the  hands  of  the  trustees,  in  favour 
of  George  Burrell,  the  eldest  son,  after  the  objects  of  the  settle- 
ment had  been  attained,  prove  that  his  right  as  heir  was  not  to 
be  limited,  unless  where  the  trustees,  using  their  discretion,  had 
accomplished  a  sale. 

"  The  words,  too,  in  the  fifth  clause,  *  upon  satisfying  these 
several  claims,'  &c.,  do  not  import  a  condition  that,  until  the 
whole  debts  and  provisions  were  paid,  the  trustees  might  sell 
or  could  be  compelled  to  sell ;  otherwise  if,  at  the  distance  of 
twenty  or  thirty  years,  a  debt,  or  the  smallest  part  of  the  pro- 
visions to  the  younger  children,  remained  unpaid,  the  whole 
rights  and  interests  of  the  parties  might,  without  any  authority 
or  necessity,  be  essentially  changed. 

"  The  interest  which  a  party  has,  in  virtue  of  a  trust-deed, 
has  been  denominated  a  jtis  crediti ;  and  so  it  has  generally 
been  held  to  be,  as  to  the  effect  of  legal  diligence.  And,  in  the 
case  of  a  proprietor  making  a  conveyance  ex  fade  absolute  to  a 
trustee,  upon  obtaining  a  back-bond  declaring  the  trust,  it  may 
be  said  that,  in  point  of  form,  he  has  merely  a  jus  creditiy  and 
nothing  else.  Still,  however,  he  is  truly  and  substantially  pro- 
prietor of  the  lands  ;  and,  upon  his  death,  his  eldest  son  has  the 
same  right  in  the  lands,  while  his  younger  children  are  entitled 
to  the  rents  received  or  un-uplifted  ;  and  he,  and  his  represen- 
tatives afier  his  death,  may  bring  an  action  of  declarator  for 
having  their  rights  ascertained,  and  compelling  the  superiors  to 
grant  charters  and  precepts  for  infeftment.  Dalziel  v.  Hender- 
son, Maroh  11,  1735.     In  this  case,  where  the  trustees  never 


TRUST  DISPOSITION.  545 

took  infeftment,  the  heir-at-law  might  at  this  moment  take  up     Bdbkkll 
the  lands  by  a  service,  or  in  virtue  of  a  precept  of  dare  constat;     Bubebll. 
and,  by  obtaining  an  interdict  against  the  trustees,  his  title       i826. 
would  be  as  complete  and  indefeasible  as  if  the  trust-right  had 
never  existed  ;  although  to  the  prejudice  of  creditors  or  younger 
children  no  alteration  could  be  made.    Indeed,  if  the  trustees 
were  now  to  attempt  a  sale,  it  would  not  be  because  they 
thought  it  eligible  or  expedient  for  the  purposes  of  the  trust,  but 
because  in  that  way  an  alteration,  not  intended  by  the  truster, 
might  be  made  upon  the  succession  to  the  funds.'' 

Lord  Gillies  observed, — "  I  differ  in  every  point  from  the 
opinion  last  expressed,  except  in  this,  that  the  will  of  the  testa- 
tor is  to  be  viewed  as  the  governing  rule  ;  and  in  endeavouring 
to  find  out  what  was  his  intention,  it  is  necessary  to  look  to 
what  he  has  given  to  the  heir.  He  had  already  given  him  the 
estate  of  Lyneton,  with  the  heritable  bonds  affecting  it ;  and  he 
then  devised  and  provided,  in  addition  to  this,  the  reversionary 
interest  in  the  trust-estate.  If  the  heir  died  before  he  attained 
the  age  of  twenty-five,  this  reversionary  interest  was  to  go  to 
his  executors.  This  is  expressed  in  terminis.  Now,  I  am  at  a 
loss  to  perceive  upon  what  principle  Lord  Craigie  could  discover 
that  he  gave  this,  or  intended  to  give  it,  to  a  different  series  of 
heirs,  if  his  son  should  survive  twenty-five  years  of  age.  There 
is  nothing  in  the  terms  of  the  deed  to  show  this ;  and  the  cir- 
cumstance appears  to  me  a  strong  proof  that  the  executors 
of  the  heir  were  the  parties  whom  he  intended  to  succeed  upon 
his  failure. 

"  It  is  most  important  to  observe,  whether  it  was  the  inten- 
tion of  the  maker  of  the  deed  that  the  property  should  be  sold 
by  the  trustees  or  not.  Now,  the  words  used  are,  *  To  the  end 
and  intent  that  my  said  trustees  may,  as  soon  after  my  death 
as  with  propriety  can  be  done,  and  as  to  them  may  seem  eligi- 
ble and  expedient,  sell  and  dispose  of  my  said  whole  estate  and 
effects,  heritable  and  moveable.'  I  think  that  these  words  show 
that  sale  was  an  object  of  the  deed  ;  and  I  think  it  clearly 
demonstrated  in  the  petition  that  this  clause  was  imperative, 
and  that  the  word  *  may'  there  used,  is  to  be  viewed  the  same 
as  ^  shall.'  It  was  impossible  that  the  trustees  could  be  com- 
pelled to  sell  the  property — they  were  under  no  penalty  to  do 
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BumiiLL  so  ;  and  could  not  be  bound  in  any  other  way  than  by  stating 
BuBBELL.  that  the  property  was  vested  in  them  for  that  end  and  purpose. 
1826.  It  is  declared  to  be  the  intent  of  the  deed  that  the  whole  pro- 
perty should  be  sold  as  soon  after  the  grantor's  death  as  possi- 
ble ;  and  as  the  whole  might  not  be  sold,  and  in  order  to  pr^ 
vent  the  trustees  from  doing  so  at  a  disadvantage,  the  next 
clause  was  introduced  as  to  denuding  of  such  part  as  should  not 
be  converted  into  cash,  in  favour  of  the  heir,  at  the  expiry  of 
the  trust.  This,  however,  could  make  no  difference  upon  the 
rights  of  the  parties. 

"  There  is  another  strong  argument  well  put  in  the  petition, 
that  the  question  is  not  to  be  decided  by  what  the  trustees  did, 
but  by  what  the  testator  intended  they  should  do.  Now,  if  the 
trustees  had  sold,  would  they  have  been  bound  to  pay  to  the 
heir  or  executors  of  the  deceased  William  George  BurreU  'i  This 
question  must  be  answered  upon  the  same  principle  that  must 
decide  the  present.  It  is  nothing  what  the  trustees  have  or 
have  not  done ;  and,  if  the  Court  shall  direct  this  property  to 
be  given  to  the  heir,  upon  the  very  same  principle,  if  it  had 
been  sold,  they  must  have  given  the  money  to  the  heir  in  herit- 
age, and  not  to  the  heirs  in  mobilibus.  By  enjoining  sale,  the 
testator  clearly  contemplated  that  his  whole  property  might  be 
converted  into  money,  and  plainly  intended  that  it  should  de- 
scend as  a  moveable  subject  to  those  who  were  heirs  in  mMr 
lihus!' 

Lord  President  Hope  observed, — "  I  am  very  clear  on  both 
points  of  the  case.  The  deed  gave  a  power  of  sale  to  the  trus- 
tees ;  but  the  grantor  contemplated  that  it  might  not  be  neces- 
sary to  use  it ;  and  then  they  were  to  denude  in  favour  of  the 
eldest  son.  He  therefore  contemplated  that  part  of  the  pro- 
perty might  not  be  sold,  but  would  remain  heritable,  and  de- 
scend accordingly.  I  agree  with  Lord  Gillies  in  thinking  that 
the  case  is  to  be  decided,  not  by  what  the  trustees  did,  but 
what  it  was  intended  they  bhould  do ;  and,  if  they  had  sold  un- 
necessarily, I  am  inclined  to  hold,  upon  the  principle  of  the  case 
of  Annandale,  that  the  sale  would  not  have  affected  the  sacoes- 
sion.  But  this  question  is  not  before  the  Court ;  and,  there- 
fore, I  will  not  give  a  decided  opinion  upon  it.  I  remember 
that,  when  the  case  of  Wilson  v.  Smart  was  before  the  Court,  in 
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the  Second  Division,  they  were  all  of  opinion  that,  although 
property  might  be  moveable  in  questions  of  diligence,  it  might 
be  heritable  quoad  succession.  I  am,  therefore,  in  favour  of  the 
interlocutor  preferring  the  heir." 


1826. 


1.  In  the  case  of  Cathcakt  v. 
Cathcart,  May  26, 1830,  a  trus- 
ter conveyed  his  whole  estate, 
heritable  and  moveable,  to  trustees, 
*^  with  power  to  uplift,  receive,  and 
discharge,  sell,  dispose  of,  and 
transfer  the  whole  debts,  means, 
estate,  and  effects  hereby  convey- 
ed." After  declaring  the  purposes 
of  the  trust,  he  directed,  that 
**  whatever  residue  or  reversion 
shall  then  remain  of  my  said  means 
and  estate,  shall  belong  to  the  said 
Hugh  Cathcart  and  his  heirs, 
whom  I  hereby  appoint  my  residu- 
ary legatees ;  and  I  direct  my  said 
trustees  to  dispone,  assign,  and  pay 
over  the  same  to  him  and  his  heirs 
accordingly."  Hugh  Cathcart  pre- 
deceased his  brother  the  truster. 
A  sufficiency  of  personal  property 
was  left  to  pay  all  the  debts  and 
legacies,  and  leave  a  large  rever- 
sion over.  In  consequence  of  this, 
the  heritage  was  never  sold.  Hugh 
Cathcart  left  three  sons  and  a 
daughter,  and  the  question  arose. 
Whether,  under  the  terms  of  the 
trust-deed,  the  eldest  son  was  en- 
titled to  claim  the  whole  heritage 
for  himself,  or  whether  he  could 
only  claim  a  share  of  the  mixed 
residuary  estate,  along  with  his 
brothers  and  sister  t 


2.  The  heir  pleaded, — That 
although  the  trustees  were  em- 
powered to  sell,  which  might  have 
been  necessary  through  some  con- 
tingency, yet  they  were  not  direct- 
ed to  sell ;  and  that  from  the  large 
surplus  of  personal  estate  eventu- 
ally left,  it  would  have  been  an 
inexpedient  act  of  administration 
had  they  sold  any  of  the  heritage. 
The  terms  of  the  deed  were,  that 
the  whole  residue  ^^  shall  belong 
to  Hugh  Cathcart  and  his  heirs ;" 
and  the  trustees  were  directed  "  to 
dispone,  assign,  and  pay  over  the 
same  "  to  them.  These  words  did 
not  merely  give  a  jus  actionis  against 
the  trustees,  but  in  effect  declared, 
that  as  soon  as  the  debts  and  lega- 
cies were  paid,  the  remaining  estate, 
tp«o/acto,  belonged  to  and  vested  in 
Hugh  Cathcart  and  his  heirs,  who 
could  demand  the  ipsa  corpora  of 
the  subjects  composing  the  residue. 
Hugh  Cathcart  was  the  heir-at- 
law  of  the  truster,  and  so  soon  as 
the  debts  and  legacies  were  paid, 
the  whole  trust  purposes  were  ac- 
complished. The  burden  laid  on 
his  rights  as  heir-ai^law,  then  ipso 
facto  fell  off.  The  residue,  herit- 
able or  moveable,  in  terms  of  the 
trust-deed,  belonged  to  him ;  and 
had  he  survived,  he  could  have 


548 


TRANSMISSION  OF  LAND. 


served  to  the  hcereditas  jacena  of 
his  brother  the  truster.  The  case 
of  Durie  is  a  ruling  decision  di- 
rectly in  point,  and  the  case  of  An- 
gus was  essentially  different,  as  in 
that  case  the  trustees  were  enjoined 
to  convert  the  whole  estate  into 
cash. 

3.  The  younger  children  pleai>- 
ED, — The  trust-deed  contained  a 
general  power  to  sell,  and,  in  the 
present  question,  that  had  the  same 
effect  as  if  there  had  been  a  direc- 
tion to  sell.  The  trustees  could 
have  paid  the  debts  and  legacies 
out  of  any  part  of  the  trust-estate. 
They  could  have  done  so  by  sell- 
ing heritage  for  that  purpose,  and 
no  one  could  have  interpelled 
them  from  doing  so.  The  right  of 
the  residuary  legatee  was  a  move- 
able right.  It  was  nothing  but  a 
jus  aetionia  against  the  trustees  for 
such  residue  as  might  appear  to  be 
due  by  them,  after  satisfying  the 
purposes  of  the  trust.  The  whole 
interest  of  the  residuary  legatee 
was  attachable  by  arrestment,  and 
was  therefore  moveable  as  to  suc- 
cession. 

4.  Lord  Corehouse,  Ordinary, 
found, — "  That  although  the  late 
Mr.  Cathcart'^s  trust-deed  confers 
a  power  of  sale  on  the  trustees,  it 
contains  no  direction  to  sell ;  that 
this  power  was  given  for  the  pur- 
pose of  paying  debts  and  legacies, 
but  not  for  the  purpose  of  dividing 
the  residue,  which,  it  is  declared, 
shall  belong,  at  the  conclusion  of 
the  trust,  to  the  truster's  heir-at- 
law  ;  that,  in  the  circumstances  of 
the  case,  it  was  not  necessary,  ex- 
pedient, or  consistent  with  the  ex- 
ercise of  sound  discretion,  for  the 


trustees  to  sell  the  heritage,  and 
accordingly  no  part  of  it  was  sold. 
Therefore,  preferred  the  claimant, 
Sir  John  Andrew  Cathcart,  to  the 
subjects  in  medioj  aad  decerned  in 
the  preference  accordingly." 

5.  In  the  case  of  Finnie  «.  The 
Lords  of  the  Treasury,  No- 
vember 30,  1836,  the  truster  con- 
veyed his  whole  property  to  trus- 
tees, and  gave  them  "  the  most 
fiill  and  unlimited  powers  to  sell 
all  or  any  part  of  my  lands  and 
estate,  heritable  or  moveable,  par- 
ticularly and  generally  above  con- 
veyed.*"   The  legacies  left  by  the 
truster  were  more  than  suffideni 
to  exhaust  the  whole  moveable  es- 
tate, and  the  trustees  sold  the  heri- 
tage.    The  proceeds  of  the  herit- 
able and  moveable  estate  exceeded 
£25,000 ;  and  after  paying  all  the 
debts  and  legacies,  there  remMned 
a  residue  of  above  £5000,  which 
was  unappropriated.   The  trustees 
raised  a  multiplepoinding,  and,  in 
opposition  to  the  Crown,  clsumed 
it,   on   the    ground   that  as  the 
trust-deed  contained  directions  to 
sell  the  heritage,  the  whole  estate 
of  the  deceased  must  be  regarded 
as  moveable,  and  tliat  by  the  Act 
1617,  cap.  14,  the  trustees  being 
executors  nominate,  were  entitled 
to   one-third    of  what   renoained 
after  paying  the  troster^s  debts. 

6.  Lord  Corehouse,  Ordina- 
ry, Kepelled  the  claim  of  the 
trustees,  and  found  them  liable  to 
account  to  the  other  competitors 
on  behalf  of  the  Crown.  In  the 
Note  to  his  Interlocutor,  Lord 
Corehouse  observed, — "  Had  there 
been  any  thing  to  claim  here  pro» 
perly  falling  under  the  deacription 


TKU8T  DISPOSITION. 


549 


of  executry  of  the  testator^  there 
might  have  been  room  for  the 
question  raised  on  the  part  of  the 
trustees^  whether  the  right  to  call 
executors  to  account,  declared  by 
the  Act  1617,  cap.  14,  was  con- 
fined to  the  wife,  children,  and 
nearest  of  kin,  or  was  available  to 
the  Crown,  in  cases  like  that 
which  has  occurred  here?  But  it 
is  unnecessary  to  enter  into  this, 
for  it  appears  to  the  Lord  Ordi- 
nary that  the  circumstances  of  the 
present  case  do  not  raise  the  ques* 
tion.  In  order  to  reach  it,  the 
trustees  are  obliged  to  assume, 
Firstj  That  the  trust-deed  was  so 
framed  as  necessarily  to  render 
the  whole  heritage  of  the  testator 
moveable  in  regard  to  succession  ; 
and,  Secondly^  That  being  so  ren- 
dered moveable,  it  is  held  by  them 
as  executors,  and  with  all  the  be- 
nefits attached  to  that  character. 
The  Lord  Ordinary  thinks  that 
both  of  those  assumptions  are  er- 
roneous. It  is  true  that  cases  may 
occur,  and  have  occurred,  in  which 
a  truster  has  so  clearly  expressed 
his  intention  that  his  heritable  pro- 
perty should  be  converted  into 
money,  as  to  warrant  the  legal  con- 
clusion that  it  was  to  be  treated  as 
moveable  in  regard  to  succession. 
Such  seems  to  have  been  one  of 
the  points  which,  among  others, 
was  decided  in  the  case  of  Dick  «• 
Gillies,  4th  July  1828.  But  the 
present  trust-deed  is  not  of  that 
kind ;  it  is  granted  for  purposes  to 
be  named  in  a  separate  deed,  and 
it  contains  a  power  of  sale,  firom 
its  mode  of  expression,  clearly  dis- 
cretionary, ^  to  sell  all  or  any  part 
of  my  lands  or  estate/  the  effect 


of  which  does  not  appear  to  be 
taken  off  by  the  parenthetical  and 
superfluous  expressions,  *  who  are 
hereby  desired  and  required  to  ex- 
ercise such  powers.' 

7.  "  The  clause  authorizing  the 
calling  up  and  discharging  herit- 
able or  personal  securities,  is  in  the 
form  of  a  power,  and  nothing  else. 
There  is  no  direction  to  convert 
his  whole  property  into  money ; 
and  what  is  of  great  importance, 
there  is  no  appropriation  of  the  re- 
sidue leading  to  any  implication 
that  such  a  convei*sion  was  in  the 
truster's  view.  No  doubt  he  has, 
by  his  last  will,  left  legacies,  which 
will  deeply  encroach  upon  the 
heritable  estate.  But  it  does  not 
appear  to  the  Lord  Ordinary  that 
that  circumstance  can  affect  the 
character  of  the  residue  as  regards 
succession.  In  substance,  the  pre- 
sent case  appears  exactly  identical 
with  that  of  a  party  conveying  his 
land  estate  in  trust,  with  a  power 
of  sale  for  the  payment  of  certain 
legacies  set  down  in  the  trust-deed, 
without  any  farther  direction ;  a 
settlement  which,  though  of  course 
creating  moveable  rights  in  favour 
of  the  legatees,  would  leave  the 
residue  heritable  in  regard  to  the 
heir ;  and  certainly  would  not, 
without  some  farther  and  very 
strong  indication  of  the  testator's 
intention,  let  in  his  next  of  kin. 

8.  "In  short,  the  Lord  Ordinary 
thinks  that  if  the  present  competi- 
tion had  arisen  for  the  residue  be- 
tween the  heir  of  the  testator  and 
his  next  of  kin,  it  must  have  been 
determined  in  favour  of  the  former. 
But,  2dly,  and  even  on  the  suppo- 
sition that  the  effect  of  the  trust- 
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deed  was  necessarily  to  convert  the 
testator's  heritage  into  moveableSy 
so  as  to  render  it  descendible  to  his 
next  of  kin  in  preference  to  his 
heir^  it  does  by  no  means  follow 
that  it  would  render  it  executry 
in  the  only  sense  in  which  it  could 
benefit  the  trustees.  Giving  them 
the  full  benefit  of  their  construc- 
tion of  the  Act  1617,  their  rights 
as  executors  cannot  extend  beyond 
that  which  they  took  in  that  char- 
acter,  viz.,  the  proper  moveable 
succession  as  it  stood  at  the  death 
of  the  testator.  In  so  far  as  regards 
the  price  of  his  heritage  sold  in 
obedience  to  his  directions,  they 
are  not  executors  but  trustees,  a 
character  necessarily  implying  re- 
sponsibility and  the  gratuitous  dis- 
charge of  their  duty,  and  which 
never  did,  either  at  common  law 
or  under  the  Act  1617,  confer  any 
beneficial  interest  whatever  in  the 
subject  of  the  trust." 

9.  In  the  case  of  Patbick  v. 
NiCHOL,  December  7,  1838,  a 
truster  conveyed  his  whole  pro- 
perty, heritable  and  moveable,  to 
trustees,  with  full  power  to  sell 
and  dispose  of  the  estate,  and  ge- 
nerally with  power  to  do  and  exe- 
cute everything  necessary  for  set- 
tling, transacting,  disposing  of,  or 
rendering  effectual,  and  turning 
the  estate  into  cash.  The  second 
purpose  of  the  trust  was, — that 
the  trustees  should  invest  and  se- 
cure the  residue  of  the  trustcr^s 
means  and  effects,  on  good  herit- 
able and  personal  security,  and 
that  they  should  hold  the  sums  so 
vested  and  secured  for  behoof  of 
John  Ralston  and  Mary  Ralston 
or  Nichol,  the  son  and  daughter 


of  the  truster ;  whom  failing,  to 
Adam  Nichol,  son,  and  Margaret 
Nichol,  daughter  of  the  said  Mary 
Ralston;  whom  failing,  for  behoof 
of  the  truster^s  own  nearest  heirs 
whatsoever.     The  trust-deed  de- 
clared that  the  foresaid  sums,  and 
the  interest  thereof,  should  be  paid 
to  the  parties  named,  only  to  such 
extent  and  at  such  times  as  (he 
trustees  should  think  proper;  and 
farther  declared,  that  after  the  de- 
cease of  the  parties  named  in  the 
deed,  the  trustees  should  convey 
or  pay  over  the  residue  which 
should  remain  in  their  hands  to 
the  truster's  own   nearest  heirs 
whatsoever.      John  Ralston  the 
son  died  unmarried,  Mary  Ral- 
ston  the  daughter   survived  her 
children  Adam  and  Margaret  ^l- 
chol.    Adam  left  one  child,  Mary 
Nichol,  and  bis  sister  Margaret 
left  six  children.   On  the  death  of 
Mary  Ralston  their  grandmother, 
the  question  arose.  Whether  the 
residue  of  the  tritst-esUte,  which 
was   heritable,   was   to   be  held 
as  moveable  estate,    and  divisi- 
ble among  the  next  of  kin  of  the 
truster,  under  the  destination  to 
heirs  whatsoever  ?  In  order  to  set- 
tle the  rights  of  parties,  a  mnlti- 
plepoinding  was  brought  by  the 
trustees,    Mary  Nichol,  the  only 
daughter  of  the  troster^s  grandson, 
claimed  to  be   preferred   to  the 
whole  heritable  estate ;  and  the  six 
children  of  Margaret  Nichol,  the 
truster^s  granddaughter,  claimed 
to  be  preferred  aa  heirs  ta  laoW- 
libus  to  six-seventh  parts  of  the 
residue  of  the  trust-estate. 

10.  Lord  Moncbeifp,  Ordi- 
nary, ^^SusUined    the  claim   of 
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Mary  Nicbol  the  heir-at-law,  and 
preferred  her  accordingly;"  and  the 
Court  adhered.  In  the  Note  to 
his  Interlocutor,  Lord  Moncreiff 
observed, — "  There  is  considerable 
nicety  in  this  case.  But  the  Lord 
Ordinaiy  thinks  that  it  must  be 
decided  in  favour  of  the  heir,  on 
the  principles  of  the  cases  of  Durie 
V.  Coutts,  November  30,  1791 ; 
Burrell,  December  14,  1825; 
Cathcart,  May  26,  1830;  and 
Ramsay  v.  White,  June  26,  1833. 
The  trust-deed  gives  a  power  to 
the  trustees  to  sell  the  existing  he- 
ritable estate,  and  to  invest  the  re- 
Mue  in  heritable  or  personal  secu- 
rity. But  there  is  no  imperative 
direction  that  they  shall  sell  the 
property.  Then  it  provides  that 
they  shall  hold  the  sums  so  invest- 
ed forbehoof  of  John  Ralston  and 
Mary  Ralston;  whom  failing,  of 
Adam  Nichol  and  Margaret  Ni- 
chol,  the  son  and  daughter  of  Mary 
Ralston ;  whom  failing,  for  behoof 
of  ^  my  own  nearest  heirs  whatso- 
ever,^ There  is  a  very  broad  and 
extraordinary  discretion  given  to 
the  trustees  in  regard  to  the  hold- 
ing and  application  of  this  estate. 
For  although  they  are  to  hold  it 
for  the  behoof  first  of  the  Ralstons, 
and  then  of  the  Nichols,  it  isr  ex- 
pressly provided  that  these  parties 
shall  have  no  riglUj  either  jointly 
or  separately^  to  demand  the  same 
or  any  part  thereof;  and  that  it 
shall  rest  entirely  in  the  discretion 
of  the  trustees  to  what  extent,  in 
what  shares  or  portions,  and  at 
what  times,  any  payments  from 
the  sums  invested,  or  the  interests 
and  profits  thereof,  should  be  made 
to  them*  And  then  the  deed  final- 


ly provides,  *  That  upon  the  de- 
cease of  the  said  John  Ralston  and 
Mary  Ralston,  and  Adam  Nichol 
and  Margaret  Nichol,  the  said 
trustees  or  trustee  shall  convey  or 
pay  over  the  said  sums  and  inter- 
est thereof,  or  such  portions  there- 
of as  may  remain  in  their  hands, 
to  my  own  nearest  heirs  whatso- 
ever.* 

ll."Thecasewhich  hasoccurred 
is,  that  the  testator  died  on  the  2d 
April  1832,  and  that  John  Ral- 
ston died  on  the  4th  August  1832  ; 
that  Mary  Ralston  had  two  chil- 
dren mentioned  in  the  settlement, 
— Adam  Nichol,  who  died  in  April 
1836,  leaving  a  daughter,  the 
claimantjMary  Nichol, — and  Mar- 
garet Nichol  or  Patrick,  who  died 
in  January  1833,  leaving  a  number 
of  children,  who  are  the  other  claim- 
ants ;  and  that,  finally,  Mary  Ral- 
ston herself  died  on  the  22d  June 
1836.  Thus  the  succession  opens 
to  the  heirs  whatsoever  of  the  truster. 
In  this  state  of  the  family,  the 
subject  of  succession  is  all  heritage. 
The  trustees  have  not  exercised 
the  power  of  selling  it.  They  had 
other  funds  sufficient  to  pay  the 
debts  of  the  testator,  and  they  seem 
to  have  paid  the  rents  and  profits  of 
the  remaining  estate  to  Mary  Ral- 
ston till  her  death.  The  question 
is,  whether  the  heritable  estate  thus 
held  by  the  tnistees  can  be  con- 
sidered as  a  moveable  estate^  divisi- 
ble among  the  next  of  kin  of  the 
deceased,  under  the  destination  to 
his  heirs  whatsoever. 

12.  "Thedifficultyof  thecaselies 
in  this  point,  that  in  the  appoint- 
ment of  the  purposes  of  the  trust 
and  the  destination,  though  the 
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testator  had  only  given  a  power  to 
sell,  without  any  injunction  or  di- 
rection to  that  effect,  he  does  seem 
to  assume  that  a  sale  might  have 
taken  place,  and  it  is  the  sums  to 
be  invested  which  are  to  be  held 
for  the  benefit  of  the  Kalstons  and 
the  Nichols,  and  on  their  decease 
to  be  conveyed  or  paid  over  to  his 
own  heirs  whatsoever.  But  when 
the  Lord  Ordinary  considers  that 
there  was  nothing  but  a  power  of 
sale  given,  and  of  course  a  power 
of  investment  only,  if  a  sale  were 
made;  that  the  discretion  given 
to  the  trustees  during  the  lives  of 
the  two  Ralstons  and  the  two  Ni- 
chols was  so  unlimited  that  it  could 
not  be  said  that  any  distribution 
of  capital  was  appointed,  and  that 
no  one  could  be  in  titulo  to  require 
them  to  sell  the  property;  that 
even  if  they  did  sell  and  invest, 
they  were  entitled  to  invest  on 
heritable  security;  that  the  final  ap- 
pointment is,  that  they  shall  con- 
vey or  pay  over  the  sums  invested, 
or  such  portion  thereof  as  should 
remain — and  this  to  the  heirs  what^ 
soever  of  the  grantor,  without  men- 
tion of  executors ;  he  finds  it  very 
difiicult  to  suppose  that  the  testa- 
tor did  not  contemplate  the  case 
of  a  conveyance  of  heritable  pro- 
perty to  the  proper  heir.  And  if 
the  trustees,  without  violating  any 
obligation  laid  on  them  by  the 
trust-deed,  had  power  to  hold  the 
estate  in  the  heritable  condition  in 
which  it  was  left,  the  import  of  the 
settlement  seems  to  be,  that  that 
estate  must  descend  to  the  heir 
whatsoever  of  the  deceased,  ac- 
cording to  the  ordinary  rules  of 
law.    For  there  is  no  provision 


that  after  the  decease  of  the  Ral- 
stons and  Nichols,  the  trustees 
shall  sell  the  property  and  distri- 
bute the  price  among  the  testatoi^s 
executors  or  next  of  km.  The  Lord 
Ordinary  doubts  much  whether 
they  have  any  power  to  sell  now ; 
for  their  power  to  sell  was  only  for 
the  purpose  of  investment  of  a  re- 
sidue. But  that  is  at  an  end  now, 
and  on  every  construction  nothing 
remains  but  that  they  shall  convey 
or  pay  over  what  remains  in  their 
hands  to  the  heirs  whatsoever  of 
the  deceased.  Indeed,  any  other 
view  would  lead  to  this  conclusion, 
that  because  they  have  not  exer- 
cised the  power  of  sale,  the  estate 
in  their  hand  is  not  destined 
at  all,  but  must  fa}l  to  the  heir-at- 
law. 

13.  "  In  all  the  cases  above  re- 
ferred to,  there  was  a  power  to  sell 
or  uplift  what  was  heritable  and 
convert  it  into  money,  or  a  move- 
able state.  In  some  of  them  it  was 
a  question  whether  the  power  was 
for  the  purpose  of  distribuHofij  or  in 
conteniplation  of  the  necessity  of 
its  being  exercised  for  payment  of 
debts  and  legacies.  But,  in  all  of 
them,  it  rested  in  the  discretion  of 
the  trustees  to  sell  or  not ;  and,  if 
they  had  sold,  the  distribution  must 
have  been  as  of  personal  estate; 
and  in  some,  the  testator  had  evi- 
dently contemplated  that  a  sale 
would  take  place,  at  least  as  cer- 
tainly as  he  can  be  said  to  haw 
done  so  in  the  present  case.  But 
this  case  is  very  peculiar.  The  dis- 
cretion given  to  the  trustees  is  so 
very  strong,  that  the  interests  of 
the  Balstons  and  Nichols  might 
be,  as  they  actually  were,  peduced 
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to  a  mere  liferent ;  and  even  that, 
not  as  matter  of  legal  right.  There 
wa8  strictly  no  legal  title  as  against 
the  trustees  given  to  any  one,  but 
the  heirs  whatsoever  of  the  testator. 
The  Court  might  perhaps  have  in- 
terfered in  equity,  if  the  trustees 
had  refused  to  account  for  the  an- 
nual profits  or  proceeds  of  the  es- 
tate to  the  Ralstons  during  the  life 
of  Mary  Ralston  ;  but  if  they  did 
so,  the  Lord  Oixlinary  conceives 
that  they  could  not  by  any  equit- 
able construction  have  gone  far- 
ther. And,  therefore,  although 
they  may  have  held  the  heritable 
estate  in  some  sense  for  the  behoof 
of  these  parties,  subject  to  their  own 
discretion,  they  held  it  truly,  as  the 
case  stands,  for  the  heirs  whatsoever. 
14.  "  The  case  of  Angus,  Decem- 
ber 6,  1825,  is  the  strongest  in  fa- 
vour of  the  other  construction,  and 


certainly  deserves  attention.  But  it 
appears  to  the  Lord  Ordinary,  that 
the  intention  was  so  clearly  evinced 
in  that  case,  that  it  was  impossible 
to  come  to  any  other  conclusion 
than  that  adopted.  Though  in 
words,  there  was  only  a  power  to 
sell  the  property  and  convert  it 
into  cash,  the  positive  appointment, 
as  soon  as  the  debts  and  legacies 
should  be  paid,  to  divide  the  resi- 
due into  four  aharesy  and  immedi- 
ately to  invest  one  of  the  shares, 
and  pay  over  the  others,  in  the 
peculiar  terms  laid  down,  really 
did  necessarily  import  an  injunc- 
tion to  administer  the  trust,  by  a 
sale  of  the  heritable  property,  in 
the  first  place  ;  and  ihejus  crediti 
given  to  all  or  any  of  the  parties 
interested,  was  plainly  a  right  to 
require  a  distribution  on  that  prin- 
ciple." 


Where  Land  ie  conveyed  to  Trustees  by  a  Debtor  for  behoof  of  his 
Creditors  generally,  the  accession  of  his  personal  Creditors  wUl  not 
alter  the  character  of  their  debts  from  moveable  to  heritable. 

I.— CAVE'S  CREDITORS  v.  MURRAY. 

In  1727,  Andrew  Marjoribanks  conveyed  a  portion  of  his  J«i- 2M786. 
heritable  estate  to  trustees,  sufficient  to  pay  all  his  debts.  Naruative. 
John  Murray  of  Uplaw,  was  one  of  his  creditors,  and  his  name 
was  mentioned  in  the  trust-disposition.  The  trustees  were  infeft 
on  the  conveyance.  In  1730,  Mr.  Murray  assigned  his  debt  in 
fevour  of  Joseph  Cave.  He  afterwards  became  a  creditor  of 
Cave,  and  arrested  in  the  hands  of  Marjoribanks  as  debtor  to 
Cave-     The  affairs  of  Cave  having  become  embarrassed,  the 
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Cave's      trustee  foF  his  creditors  objected  to  Murray's  claim  founded  on 


CBKDITOBa 

«.         his  arrestment,  on  the  ground,  Firsts  that  Murray  had  arrested 

'     in  the  hands  of  the  common  debtor,  instead  of  his  trustees ; 

^^^^'  and.  Second,  on  the  ground  that  the  debt  due  by  the  common 
debtor  had  become  heritable  by  the  conveyance  by  the  com- 
mon debtor  in  favour  of  his  creditors,  and  that,  therefore,  the 
diligence  by  arrestment  was  inept.  Murray  denied  that  he  had 
ever  acceded  to  the  trust-deed. 
KSrfK      The  Lord  Ordinary  preferred  the  Arrester. 

Jail^'^me        The  Trustee  for  Cave's  creditors  having  Reclaimed,  the  Court 
'  "Adhered.'' 

MaXtes!*  ^^  *^^®  Session  Papers  in  the  case,  Lord  Kilkebran  has 

Kiikerran's     written, — "  This  should  be  seen,  for  I  see  not  on  what  ground 
'  the  Lord  Ordinary  has  found  that  an  arrestment  can  affect  a 
sum  become  real  by  an  infeftment  granted  in  security  of  it" 
MS.  Notes.        Lord  Kilkerran  again  writes, — "  Now  that  the  answer  is 
come  in,  the  only  question  is.  Whether  Murray  had  ever  acceded 
to  that  right  by  Marjoribanks  to  trustees  for  behoof  of  his  credi- 
tors, on  which  infeftment  followed,  and  which  is  the  infeftment 
whereby  the  petitioner  affirms  the  debt  due  to  Murray  by 
Marjoribanks  to  have  become  real  ?   So  in  effect  it  comes  to  be 
a  question  of  fact,  unless  it  be  supposed  that  the  right  was  such 
as  none  of  the  creditors  of  Marjoribanks  could  repudiate." 
MS.  Notes.        After  the  judgment  of  the  Court,  Lord  Kilkbrrak  again 
writes, — "  Adhered,  and  in  the  reasoning,  the  Lords  were  of 
opinion  that  such  trust-rights,  for  behoof  of  creditors  in  gene- 
ral, did  not  alter  the  nature  of  the  several  debts  due  to  the  cre- 
ditors, and  was  not  at  all  like  the  case  of  an  heritable  security 
given  to  one  heritable  creditor." 

EichiwiDeci.       Lord  Elchies,  in  his  Decisions,  observes, — "  Moveable  bond 

Bions,  Rentable  i         ■■  ,  i  i.* 

and  Moveable,  not  rendered  heritable  by  the  debtor's  disponing  lands  to  nis 
creditors  for  payment  of  his  debts,  and  particularly  of  that  bond, 
on  which  disposition  and  infeftment  followed,  but  the  debt 
found  to  remain  still  moveable  and  arrestable. — ^N.B.  The  cre- 
ditor had  not  here  acceded  to  the  trust-right.  But  the  Lords 
were  of  the  same  opinion,  even  though  he  had  acceded." 
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II.— HAWKINS  V.  HAWKINS. 


In  1772,  George  Dempster  of  Dunnichen  conveyed  his  herit-  May  23,  i843. 
able  estate  to  trustees  for  "  the  satisfaction  and  security"  of  his   NARRArrvB. 
creditors  ;  and  in  order  that  the  estate  might  be  properly  man- 
aged, and  the  rents  more  regularly  applied  to  the  discharge  of 
public  burdens,  and  the  interest  of  the  truster's  debts. 

Power  was  given  to  the  trustees,  not  only  to  manage  the 
lands  and  levy  the  rents,  but  also  to  sell  the  estate,  if  they 
should  think  proper,  the  price  to  be  applied  in  paying  off  debts. 
The  special  purposes  of  the  trust  were  to  pay  the  interest  of 
the  debts,  real  or  personal,  specified  in  a  list  engrossed  in  the 
deed,  and  likewise  to  discharge  the  interest  of  certain  family  pro- 
visions.   The  residue  was  to  be  applied  for  the  truster's  behoof. 

The  trust  was  declared  irrevocable  till  its  whole  purposes 
should  be  accomplished,  particularly  until  the  whole  debts  con- 
tracted by  the  truster  prior  thereto,  should  be  paid.  The  trust- 
deed  also  declared,  that,  "  in  the  meantime,  this  present  right, 
with  the  infeftment  to  follow  thereon,  shall  subsist  as  a  security 
to  my  said  creditors,  agreeable  to  the  true  intent  and  meaning 
thereof." 

In  1800  and  1807,  Mr.  Dempster  executed  supplementary 
trust-deeds  in  favour  of  additional  trustees,  of  the  same  nature 
and  import,  but  containing  certain  clauses  which  were  not  in  the 
original  deed.  In  particular,  in  the  deed  of  1800,  power  was 
given  to  the  trustees  in  the  following  terms : — "  And  further,  in 
the  event  of  any  of  my  creditors  hereinafter  named  demanding 
payment  of  the  principal  sums  due  to  them,  or  of  my  said  trus- 
tees or  their  aforesaid  finding  it  expedient  to  pay  off  any  of  my 
creditors  after  named,  or  in  the  event  of  it  becoming  necessary 
from  any  cause  at  present  unforeseen  to  borrow  more  money 
upon  my  account,  then  and  in  all  or  any  of  these  cases,  with 
power  to  the  said  trustees  or  their  aforesaid  to  borrow  the  sum 
necessary  for  the  purposes  aforesaid,  and  to  charge  the  same  as  a 
debt  and  encumbrance  upon  my  lands  and  estates  herein  before 
disponed."     The  deed  of  1807  contained  a  similar  provision. 

In  the  deed  of  1800,  after  the  enumeration  of  the  debts,  the 
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HAwiaNs     following  declaration  occurred  : — "  All  which  debts  due  by  me 

Hawkins,     as  aforesaid  are  hereby  expressly  declared  to  be  real  burdens 

1848.        upon,  and  affecting  this  present  trust-right,  and  infeftments  to 

follow  hereupon,  which  shall  subsist  and  continue  as  a  security 

to  all  my  said  creditors,  until  the  sums  due  to  them  respectively 

as  aforesaid  be  fiilly  paid  and  discharged." 

In  1830,  William  Rait  acquired  right  by  progress  to  six  seve- 
ral personal  bonds,  granted  by  Mr.  Dempster,  the  truster,  with 
consent  of  his  trustees,  of  various  dates  between  1782  and  1801, 
the  contents  of  which  amounted  in  all  to  £3143.  In  each  of  these 
bonds  it  was  declared  that  the  debt  thereby  due  should  equally 
aflFect  and  be  secured  upon  the  subject  of  the  trust,  as  any  other 
debt  with  which  the  said  trust-disposition  was  burdened.  They 
had,  however,  been  always  dealt  with  as  personal,  having  all  of 
them  been  passed  through  several  hands  by  assignation,  and 
those  which  had  passed  to  representatives  had  been  taken  up  by 
means  of  confirmation.  In  the  second  trust-disposition  executed 
by  Mr.  Dempster,  and  instrument  of  sasine  following  thereon, 
George  Blair,  Dundee,  was  declared  to  be  a  creditor  to  the  amount 
of  £2400,  being  the  contents  of  five  of  these  bonds  to  which  Mr. 
Blair  then  had  right.  The  amount  of  the  sixth  bond  was  spe- 
cified, in  a  list  of  debts  referred  to  in  the  third  trust-disposition, 
as  a  debt  due  to  Charles  Binny,  the  original  creditor  therein. 

In  1833,  Mr.  Dempster's  trustees  granted  to  Mr.  Rait  a  bond 
of  corroboration  of  the  six  bonds  to  which  he  had  acquired 
right,  declaring  that  "  the  said  six  bonds,  and  whole  sums  of 
money,  principal,  interest,  and  penalties  therein  contained,  should 
equally  affect  and  be  secured  upon  the  lands  and  others  disponed 
in  trust  to  them  by  Mr.  Dempster,  as  any  other  debts  with  which 
the  trust-disposition  executed  by  him  was  burdened.'' 

The  whole  debt  was  subsequently  acquired  by  James  White- 
head Hawkins,  Esq.,  advocate,  by  deed  of  assignation  and  trans- 
lation from  Rait,  which  narrated  the  bond  of  corroboration  from 
the  trustees,  and  the  above  declaration  therein  contained. 

Mr.  Hawkins  having  died  intestate  in  1841,  leaving  a  son 
and  four  daughters,  the  question  arose.  Whether  the  debt  was 
heritable  or  moveable  as  to  succession  1  Dempster's  trustees 
brought  a  process  of  multiplepoinding,  calling  both  the  heir  and 
the  executors. 
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Pleaded  for  the  Heir. — The  object  of  the  trust-disposition     hawkwa 
was  to  afford  a  security  to  the  creditors  whose  debts  were  enu-     Hawkihs. 
merated.    These  creditors  having  acceded  to  the  trust,  the  char-      "igisT 
acter  of  their  debts  was  changed  to  heritable.   By  their  accession  aroumbnt  pob 
to  the  trust,  the  trustees  accepted  of  an  heritable  security  for 
their  debts.     The  infeftment  of  the  trustees  became  the  infeft- 
ment  of  the  creditors ;  and  in  a  question  of  succession,  the  in- 
tention of  the  ancestor  alone  was  to  be  looked  to,  whether  the 
question  was  as  to  who  was  bound  to  pay,  or  who  was  entitled 
to  receive.     At  all  events,  the  £2400  of  the  debt  which  was 
narrated  in  the  body  of  the  second  trust-deed,  and  also  in  the 
infeftment  following  thereon,  was  heritably  secured,  and  de- 
scended to  heirs. 

Pleaded  for  the  Executor. — The  trust-dispositions  gave^^oimENTPOE 

.,  J..  -  .  -Ill  -11        Executor. 

tne  creditors  no  real  security  over  the  lands  conveyed,  but 
merely  a  right  to  call  the  trustees  to  account.  There  was  no 
indication  of  intention  on  the  part  of  the  creditors  to  change 
the  character  of  the  debts  to  heritable,  and  they  therefore  re- 
tained their  original  character  of  moveable. 

Lord  Cuninghame,  Ordinary,  Found, — "  That  in  a  question  {^^^f^^^^^^^^ ^ 
between  the  heir  and  executor  of  the  creditors  holding  the  bonds 
libelled  on,  the  same  must  be  viewed  as  moveable,  and  to  de- 
scend to  the  executors  of  the  creditors  :    Therefore  prefers 
Misses  Hawkins  to  the  fund  in  medio,  and  decerns." 

In  a  Note  to  his  Interlocutor,  Lord  Cuninghame  observed, —  Note  of  Lord 
"  Although  no  precedent  exactly  parallel  with  the  present,  in  its 
circumstances,  is  to  be  found  on  record,  the  tendency  of  all  the 
later  cases  appears  to  be,  to  hold  that  claims  which  are  move- 
able on  the  face  of  the  voucher  constituting  them,  are  not  ren- 
dered heritable  by  trust-deeds  conveying  heritable  estates  to 
trustees  for  security  of  the  creditors  and  other  purposes,  when 
the  creditors  have  no  direct  access  themselves  to  the  trust- 
estate,  but  must  proceed  by  actions  of  accounting  and  other  com- 
pulsitors against  the  trustees. — See  the  cases  of  Grierson  and 
Ramsay.  Wilson,  3 1st  May  1809,  and  Angus,  6th  December  1825. 

"  Hence,  the  general  doctrine  of  Mr.  Erskine,  B.  11.  tit.  2, 
sect.  15,  that  even  a  trust-deed  created  for  behoof  of  creditors, 
converts  a  moveable  into  an  heritable  debt,  requires  some  cor- 
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Hawkins     rection,  iinless  he  is  understood  as  adverting  to  the  case  of  a 

HAWKiNa.     specific  trust  granted  solely  for  behoof  of  an  individual  creditor, 

1843.       which  would  not  apply  to  general  trusts,  such  as  that  now 

under  consideration.    Mr.  Erskine's  general  doctrine  is  properly 

qualified  by  Mr.  Ivory  in  his  note  on  the  passage,  as  well  as  by 

Mr.  More,  in  his  dissertation  annexed  to  his  edition  of  Stair. 

"  On  a  fair  application  of  the  rules  and  principles  established 
by  these  authorities  to  the  present  case,  it  is  not  thought  the 
bonds  here  can  be  viewed  83  heritablesecurities  in  the  persons 
of  the  creditors.*' 

Judgment.  The  Heir  having  Reclaimed,  the  Court  "  Adhered." 
Opinions.  '  LoRD  PRESIDENT  BoTLB  observed, — "  I  have  soeu  no  sufiScient 
grounds  for  adopting  a  different  conclusion  from  that  of  the  Lord 
Ordinary.  I  can  see  no  sufficient  evidence  that  the  fund  in 
medio  in  this  multiplepoinding  has  been  made  a  real  burden  on 
the  lands  embraced  by  the  trust-deeds  of  Mr.  Dempster.  The 
debts  enumerated  are,  no  doubt,  declared  burdens  on  the  trust- 
deeds,  and  an  obligation  in  favour  of  the  creditors  in  them  was 
thereby  imposed  on  the  trustees  to  pay  and  discharge  their  debts 
out  of  the  lands,  or  their  proceeds,  in  the  event  of  a  sala  But 
this  appears  to  me  far  short  of  a  creation  of  a  real  burden  or 
lien  over  the  lands  themselves.  I  therefore  do  not  consider  that 
the  eflFect  of  the  trust-deeds  was  to  make  the  debts,  which  were 
contracts  only  under  personal  bonds,  heritable,  so  as  to  regulate 
the  succession  to  them. 

"  The  solitary  case  of  Murray  Eynnynmound,  Nov,  6, 1739, 
M.  5590,  even  if  its  authority  were  to  have  the  full  effect  de- 
duced from  it  by  Mr.  Erskine  in  the  passage  that  has  been 
referred  to,  cannot  regulate  this  particular  case,  the  creditors 
assent  to  the  trust  evidently  being  indicative  of  no  intention 
whatever  to  regulate  the  succession  to  the  debts  referred  to  in 
it.  But  it  is  hardly  possible  to  doubt,  that  the  weight  rf  the 
authority  of  that  case  of  Murray  is  diminished  by  the  decisioM 
referred  to  in  Lord  Ivory's  note  on  Erskine,  where  its  soundness 
is  called  in  question,  and  a  different  principle  adopted.  It  ^ 
reported  with  unusual  brevity  by  Lord  Kilkerran. 

"  It  is  also  an  important  feature  in  the  present  case,  that  the 
bonds  in  question  have  generally  been  treated  and  dealt  vith 
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as  moveable.     On  the  whole,  therefore,  I  am  for  adhering  to  the     Hawkihs 
Lord  Ordinary's  interlocutor.*'  Hawkdib. 

Lord  Mackenzie  observed, — "  I  have  a  deal  of  diflGlculty.  i843. 
There  are  some  decisions  which  seem  to  bear  one  way  and 
others  another ;  but,  upon  the  whole,  I  think  the  principle  of 
the  cases  is  adverse  to  the  opinion  of  the  Lord  Ordinary.  The 
grand  rule  is,  that  debts  really  secured  on  land  are  heritable. 
The  question  then  comes  to  be,  whether  the  debt  here  is  not 
really  secured  on  land.  It  appears  to  me  that  it  is,  in  the  most 
effectual  way.  There  is  here  a  conveyance  of  land  in  trust  for 
security  and  payment  of  the  debt.  The  trustee  is  infeffc,  and 
his  infellment  is  irrevocable.  The  conveyance  was  communi- 
cated to,  and  approved  of,  and  accepted  by,  the  creditor. 

^  I  think  it  must  be  held  that  the  trustee  is  trustee  for  the 
creditor  as  well  as  the  debtor — ie.,  he  holds  the  property  in 
trust  for  the  creditor's  security,  or  the  creditor  by  his  trust 
holds  it  in  security.  The  trustee  was  not  a  mere  agent  of  the 
debtor.  That  being  the  case,  there  was  a  real  security  con- 
stituted on  the  land  in  favour  of  the  creditor,  as  much  as  if 
he  held  it  directly  himself.  It  is  said  the  creditor's  right  is 
merely  personal  against  the  trustee.  But  in  that  case  he 
would  have  no  preference  against  the  creditors  of  the  trustee, 
whom  he  wholly  excludes.  He  has  a  right  to  call  the  trustee 
to  account,  but  that  is  because  he  holds  the  lands  for  him  as  his 
trustee ;  and  it  is  as  such  he  calls  him  to  account,  which  is  per- 
fectly consistent  with  his  real  right,  and  indeed  is  essentially 
founded  on  it. 

**  But  it  is  said  that  the  creditor  never  consented  to  change  his 
debt  from  moveable  to  heritable,  so  as  to  affect  his  succession. 
But  he  consented  to  accept  of  real  security  on  land,  which  in- 
evitably makes  a  moveable  right  heritable.  It  is  not  necessary 
that  the  intention  should  be  declared.  Of  this  the  case  of  Eidd 
affords  a  striking  instance,  where  a  direction  was  sent  from 
India  to  invest  money,  and  after  the  investment,  it  was  held 
that  it  could  not  be  carried  by  will.  It  may  be  otherwise 
where  a  trust  for  creditors  is  not  accepted  by  them  ;  but  that  is 
not  the  present  case.  Here,  if  the  creditor  accepted  an  heri- 
table security  for  a  moveable  debt,  he  changed  its  character  by 
that  act.     He  might  have  made  it  go  to  heirs  in  mobtUbns  by  a 
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Hawkiws  special  destination ;  but  if  he  did  not  do  that,  it  wont  do  to 
HAWKIM8.  say  that  they  are  entitled  to  it,  because  there  is  no  express  in- 
1843.  dication  of  intention  on  his  part  to  change  its  character.  The 
Lord  Ordinary  seems  to  say  that  the  case  would  be  dififerent 
were  a  trust  created  in  favour  of  one  creditor.  It  does  not 
appear  to  me  that  the  number  can  make  any  distinction.  I 
think  in  the  case  of  many,  as  well  as  in  the  case  of  one,  the 
creditors  acquire  a  real  right  of  a  peculiar  natwe,  being  through 
the  instrumentality  of  a  trustee. 

"  In  fine,  I  may  remark,  that  when  the  constitution  of  a  real 
right  on  the  land  by  such  a  trust  is  denied,  it  is  nowise  ex- 
plained how  else  the  creditor  has  thereby  a  preference  over  the 
creditors  of  the  trustee,  and  over  the  other  creditors  of  the 
truster,  for  whose  security  and  payment  the  trust  is  not  granted. 
Yet  that  such  preference  is  created  has  never  been  doubted. 
This  reasoning  is  supported  by  the  opinion  of  Erskine,  and  the 
decisions  alleged  against  it  seem  to  rest  on  no  clear  principle, 
and  not  to  be  strictly  applicable.  They  are  chiefly  decisions, 
that  the  claim  of  a  creditor  so  secured  against  his  trustee  may 
be  affected  by  arrestment — a  rule  that  may  rest  on  other  views 
than  holding  the  debt  as  between  heir  and  executor  not  to  be 
heritable." 

Lord  Fullerton  observed, — "  This  is  a  case  of  some  nicety, 
resting  on  a  distinction  of  a  very  delicate  kind.  I  am  of  the 
opinion  expressed  by  the  chair,  that  the  debt  is  moveable,  and 
must  go  to  executors.  With  regard  to  the  £2400,  the  debt  in 
the  person  of  Mr.  Blair,  there  is  a  provision  that  it  shall  form 
a  burden  on  the  trust-estate.  With  regard  to  the  other  sum, 
which  was  not  mentioned  in  the  trust-deed,  but  was  contained 
in  a  list  of  debts  subjoined,  there  might,  in  a  question  of  com- 
petition, be  a  little  more  difficulty  as  to  a  claim  of  preference. 
But  that  does  not  occur  here.  Take  the  bond  expressly  men- 
tioned in  the  second  trust-deed.  The  debts  are  declared  to  be 
real  burdens  on  the  trust — on  the  right  conveyed  to  the  trustee, 
but  not  on  the  lands.  I  think  it  quite  clear  that  they  are  just 
declared  to  be  properly  specified  burdens  on  the  trust-deed 
In  order  to  support  a  trust-deed  even  for  creditors,  it  is  neces- 
sary that  there  should  be  a  specification  of  debts. 

"  The  question  comes  to  this — Whether,  in  a  trust  for  pay- 
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ment  of  debts,  the  separate  debts,  though  constituted  by  move-     Hawkm 
able  bonds,  are,  by  the  trust,  heritably  secured  1     One  point  is     Hawdms. 
plain,  viz.,  that  where  a  creditor  acquires  a  specific  real  right,       i843. 
his  debt  becomes  heritable.     In  one  sense,  it  may  be  said  that 
a  creditor  who  gets  a  security  through  a  trust-deed,  stands  in 
the  same  situation  ;  but  a  conveyance  of  land  to  a  trustee,  for 
behoof  even  of  specified  creditors,  is  neither  in  form  nor  in  sub- 
stance the  same  as  a  real  right  being  made  over  to  them.     In 
the  first  place,  even  in  form,  no  specific  real  right  is  created  in 
favour  of  any  one  of  the  creditors.     All  that  the  trustee  is 
boimd  to  do,  is  to  apply  the  estate  in  payment  of  their  debts. 
If  the  estate  is  sold  by  the  trustee  under  the  power  of  sale,  what 
becomes  of  the  creditor's  real  right  ?    If  they  had  a  real  burden, 
it  would  remain  till  their  debts  were  paid;   but  here  they 
would  have  only  a  claim  on  the  price. 

"  It  is  on  this  that  I  do  not  exactly  agree  with  the  Lord  Or- 
dinary as  to  a  trust  for  one  creditor.  I  think  it  would  leave  his 
debt  just  as  it  was.  I  can  conceive  a  trust  that  would  change 
its  character — as,  for  instance,  a  security  granted  in  trust  for 
behoof  of  the  creditor,  which,  though  in  the  hands  of  a  trustee, 
might  be  taken  out  of  his  hands  by  the  creditor  for  whose  be- 
hoof he  acted.  No  creditor  could  take  the  real  right  out  of 
the  trustee's  hand,  under  a  general  trust-deed  for  payment  of 
debts. 

**  The  decisions  bring  out  this  distinction.  Thus,  in  the  case 
of  Ramsay  and  Grierson,  it  seems  to  have  been  held,  that  where 
the  right  of  a  party  resolved  into  a  mere  jus  creditiy  or  right  to 
call  the  trustee  to  account,  it  made  the  right  moveable  so  as  to 
go  to  executors.  In  the  case  of  Durie  and  Coutts,  on  the  other 
hand,  the  Court  held  that  a  specific  real  right  had  been  con- 
stituted in  the  trustees  for  the  benefit  of  an  individual,  and  that 
therefore  it  remained  a  real  right.  The  distinction  I  allude  to 
was  thus  recognised,  though  it  must  be  confessed  that  neither 
class  of  cases  bring  it  out  very  clearly.  In  the  case  of  Angus, 
Dec.  6,  1823,  the  Court  first  considered  whether  the  right  of 
the  parties  was  a  right  to  a  specific  heritable  subject,  or  a  mere 
right  to  call  the  trustees  to  account  for  moveable  funds,  and 
being  of  opinion  that  it  was  the  latter,  they  held  it  moveable  as 
to  succession.     Lord  Pitmilly's  opinion  in  that  case  shows  the 

2  N 
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Hawkihs  distinction  plainly.  The  same  distinction  was  again  taken  in 
Bawkihs.  the  case  of  Burrell.  The  principle  of  these  cases  goes  far  to 
1848.  decide  the  present.  In  all  of  them,  there  was  before  the  sale  of 
the  estate  just  such  a  security  as  the  present  The  creditors 
have  had  no  jus  orediti  to  demand  from  the  trustees  any  specific 
heritable  subject  whatever.  Their  right  is  merely  to  demand 
from  them  payment  of  their  debts.  On  the  principle  of  the 
decisions  I  have  referred  to,  we  must  treat  the  debts  as  move- 
able as  to  succession.  On  the  whole,  therefore,  I  agree  with 
the  Lord  Ordinary." 

LoKD  Jbfpbby  observed, — "  I  am  of  the  opinion  last  delivered, 
and  on  the  same  grounds.  This  is  a  question  of  succession,  ia 
which  the  intention  and  view  of  the  party  is  primarily  to  be 
looked  to  ;  but  as  everything  was  done  that  was  contemplated 
to  be  done,  all  the  analogy  of  those  cases  fails,  in  which,  where 
a  party  coutemplated  a  security,  though  he  failed  in  the  exe- 
cution of  his  intention,  it  was  held,  that,  though  the  rule  is 
different  in  a  question  of  competition,  in  a  question  of  succession 
intention  is  to  be  given  effect  to.  Here  the  question  comes  at 
once  to  be,  whether  an  heritable  right  was  in  reaUty  constituted 
in  favour  of  the  creditors.  I  agree  with  Lord  Mackenzie,  that 
where  a  party  directly  takes  an  heritable  security,  it  require 
no  indication  of  intention  on  his  part  to  make  it  go  to  his  heir, 
and  that  the  mere  circumstance  of  the  party  not  being  cogni- 
zant of  the  effect  of  what  he  does,  will  not  be  of  any  consequence 
in  a  question  as  to  his  successioiL 

"  Looking  to  the  whole  trust-deeds,  it  appears  to  me  plain 
that  the  purpose  was  not  to  give  an  heritable  interest  in  the 
estate  to  each  of  the  creditors  whose  debts  are  enumerated. 
The  mere  enumeration  of  them  will  not  alter  their  nature. 
The  right  given  to  each  creditor  was  merely  to  call  the  trustee 
to  account,  and  to  demand  from  him  payment  of  a  personal 
bond.  The  whole  question  is  solved  on  principle,  and  by  tech- 
nical rules,  by  supposing  that  any  of  the  creditors  had  demand- 
ed from  the  trustee  payment  of  his  bond  or  security  over  the 
estate,  and  that  security  had  been  given  and  infeftment  taken 
— Would  that  creditor  not  have  been  preferable  to  the  others 
who  had  no  such  security  ? 

''  I  am  not  moved  by  the  observation  of  Lord  Mackenzie  with 
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regard  to  the  clause  in  the  Lord  Ordinary's  Note,  as  to  the  dis- 
tinction between  a  general  trust  and  one  for  behoof  of  a  single 
creditor.  He  does  not  mean  that  the  oneness  of  the  debt  wodd 
vary  the  matter.  He  contemplates  a  trust  granted  as  a  secu- 
rity for  a  prior  debt,  not  on  the  narrative  of  a  general  settle- 
ment, but  of  a  wish  to  grant  an  heritable  security  to  a  particular* 
creditor.  I  look  upon  the  present  trust  as  only  a  transference 
of  the  real  right  in  the  truster  to  the  trustees,  who  stand  very 
much  in  his  situation,  and  who  are  bound,  as  he  would  have 
been,  to  pay  the  debts  enumerated.  Lord  Mackenzie  thinks 
there  was  no  personal  obUgation  imposed  on  the  trustees ;  but  if 
they  were  to  pay  out  funds  contrary  to  the  direction  of  the 
truster,  I  tliink  they  would  be  liable  for  any  defalcation — and 
that  is  the  nature  of  the  creditor's  right — to  compel  the  trustees 
to  apply  the  estate  to  the  payment  of  their  debts.  They  have 
the  security  of  his  i&fefbment,  and  his  obhgation  to  execute  the 
trust.'' 


HAWKim 

V. 

Hawkins. 
1848. 


1.  In  the  case  of  Mubrat 
Kynnynmound  t?.  Cathcabt, 
Nov.  6,  1739,  It  was  held  that  a 
conveyance  by  a  debtor  of  his  he- 
ritable estate  to  trustees  for  be- 
hoof of  his  creditors,  rendered  the 
debts  heritable.  In  this  case,  how* 
ever,  the  creditors  had  assigned 
their  debts  to  the  trustees,  and  ad- 
judications had  been  led  upon 
them.  On  this  case.  Lord  Kil- 
K£RRAN)in  his  Decisions,  observes, 
— "  Where  a  disposition  of  herit- 
able subjects  was  granted  by  a 
debtor  to  trustees  for  behoof  of  his 
creditors,  and  acceded  to  by  the 
creditors,  and  thereafter  a  part  of 
the  subject  sold  by  the  trustees 
for  the  creditor's  payment,  in  a 
question  between  the  heir  and  ex- 
ecutor of  one  of  the  creditors,  the 


whole  debt  was  Found  lo  be  there- 
by rendered  heritable,  and  to  re- 
main so  at  the  creditor's  death,  ex- 
cept in  so  far  as  the  creditor  was 
entitled  to  draw  of  the  sums  there- 
in contained  out  of  such  of  the 
suly'ects  as  were  sold  by  the  trus- 
tees before  his  death  ;  for  in  so  far 
the  bond  was  found  to  become 
again  moveable,  and  to  belong  to 
the  executors." — KiUcerrauj  p.  243. 
2.  In  the  case  of  Dunbar  v. 
The  Executors  of  Brodie, 
July  13,  1748,  a  similar  judgment 
was  pronounced.  In  this  case, 
the  creditors  assigned  their  debts 
to  trustees,  and  one  adjudication 
was  led  for  the  whole  debts  due 
to  the  several  acceding  creditors. 
Lord  Kilkerran,  in  his  Deci- 
sions, obsei'Ves, — "  While  part  of 
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the  price  of  die  sabjects  sold  was 
yet  unpaid,  and  other  sabjects  re- 
mained unsold,  Mr.  William  Bro- 
die  died,  and  a  competition  ensu- 
ing between  Sir  William  Dunbar 
his  heir,  and  the  Lady  Dipple  his 
executor,  each  claiming  the  whole 
of  the  debt  remaining  due  to  him, 
the  trustees  brought  a  multiple- 
poinding,  wherein  the  Lords  *  Pre- 
ferred the  executors  to  the  de- 
funct's interest,  in  the  price  of  the 
subjects  sold  before  Mr.  Brodie*s 
death,  and  yet  resting  unpaid,  and 
preferred  the  heirupon  the  subjects 
that  were  unsold  at  his  death/ 

3.  ^^  As  this  decision  was  agree- 
able to  a  former  precedent,  Mur- 
ray Kynnynmound  v.  Cathcart 
and  Bochead,  so  it  was  in  itself 
just.  As  to  what  was  argued  for 
the  heir  with  regard  to  the  sub- 
jects sold,  that  notwithstanding 
the  sale  of  a  subject  adjudged,  the 
debt  stood  secured  by  the  adjudi- 
cation, as  nothing  but  payment 
can  extinguish  an  adjudication, 
which  is  a  settled  point  in  judicial 
sales,  the  answer  was,  that  judicial 
sales  proceed  without  consent  of 
the  creditor,  whose  security,  there- 
fore, it  would  be  unjust  in  the  law 
to  loose  till  the  creditor  should  ob- 
tain payment,  which  does  not  ap- 
ply to  the  case  of  a  voluntary  sale. 
And  as  to  what  was  argued  for 
the  executor,  with  regard  to  the 
subjects  unsold,  that  the  trust- 
right,  even  when  acceded  to  by 
the  creditors,  was  by  the  express 
tenor  of  it  only  intended  to  facili- 
tate their  payment  by  a  sale  of 
the  subjects,  which  could  not  infer 
a  purpose  to  alter  the  nature  of 
their  security;   and  that  neither 


did  the  adjudication  alter  the  case, 
as  the  conveyance  of  the  debts 
whereon  it  proceeded  expressly 
bore,  that  the  same  had  only  been 
intended  to  make  up  a  sufficient 
right  to  the  person  who  sbould  be 
purchaser  of  the  lands,  and  for  the 
better  enabling  the  trustees  to  up- 
lift the  debts  and  other  sabjects 
conveyed  to  them,  if  alignment 
of  that  kind  were  hearkened  to, 
neither  trust-rights  nor  adjudi- 
cations would  ever  render  debts 
heritable.  However  the  intention 
of  such  rights  may  have  been  ex- 
pressed by  the  creditors,  it  could 
not  be  thence  inferred,  that  the 
creditors  could  not  use  them  to 
other  purposes.*  —  Kilkerranj  p. 
246. 

4.  In  the  case  of  M'EwAN  t, 
Thomson,  June  18, 1793,a  debtor 
having  been  incarcerated  for  debt, 
was  liberated  upon  granting  an  ob- 
ligation to  execute  a  trostrdeed 
conveying  his  whole  estate,  real 
and  personal,  in  favour  of  his  cre- 
ditors. A  trust-deed  was  accord- 
ingly granted.  It  stated,  the  far- 
ther security  of  his  creditors,  and 
the  more  ready  payment  of  their 
debts  as  its  inductive  cause ;  and 
the  trustees  were  authorized  by  it 
to  sell  the  lands,  and  to  take  every 
necessary  step  for  effectually  se- 
curing the  creditors,  and  obtaining 
them  payment  of  their  debts.  The 
trustees  took  infeftment.  A  cre- 
ditor who  had  acceded  to  the  trust 
died  without  issue  before  the  pro- 
perty was  sold.  In  a  question  be- 
tween his  heir-at-law  and  his  wi- 
dow, the  former  contended  that 
the  debts  of  acceding  crediton 
were  made  heritable  by  the  trust. 
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The  Lord  Ordinaiy  found,  that 
the  debt  continued  moveable,  and 
the  Court  adhered. 

5.  Lord  Justice-ClerkBeax- 
FIELD  observed, — "  The  debt  nei- 
ther was  made,  nor  was  intended 
to  be  a  real  burden.  It  was  a 
mere  trust  to  sell,  and  pay  credi- 
tors out  of  the  price."  Lord 
President  Campbell  observed, 
— "  The  trust  neither  made  the 
debts  real  nor  heritable.  It  was  a 
trust  to  convert  into  money,  and 
pay  the  debt.  If  the  deed  in  the 
case  reported  by  Kilkerran  was  of 
the  same  nature,  it  was  a  wrong 
decision.'^  —  MS.  Notesj    Baron 


Humia  Session  Papers.  LoRl> 
President  Campbell  has  writ- 
ten,— "  Heritable  and  moveable.. 
The  trust-right  here  was  merely 
for  management,  and  not  for 
security.  It  contains  no  clauses* 
which  could  have  the  eifect 
to  make  the  debts  either  real  or 
heritable.  The  precise  nature 
of  the  trust  in  the  case  of  Murray 
Kynnynmound,  observed  by  Kil- 
kerran, is  not  explained.  The 
principles  laid  down  in  the  case 
of  Grierson  are  more  accurate* 
Erskine  does  not  su£Sciently  dis- 
tinguish."— MS.  Notesy  Sir  Ilay 
CampheWs  Session  Papeva. 
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SECTION  XIL 
]!fOMOATION  OF  HEIRS. 


A  Nominad;ion  of  Heirs  is  Valid  if  supported  hy  a  Relative  Deed  of 

Conveyance, 

L— KENNEDY  v.  ARBUTHNOT. 

July  13. 1722.  HuGH  KENNEDY  of  Baltersan  disponed  his  estate  to  his  only 
Nabbativi.  son  John,  and  the  heirs  of  his  body,  whom  failing,  to  hhttk;  and 
the  disposition  appeared  to  have  been  signed  with  a  blank  as  to 
the  substitutes.  Subjoined  to  the  subscription  of  parties  there 
was  the  following  docquet : — "  I,  Hugh  Kennedy  of  Baltersan, 
do  hereby  declare,  that  I  give  power  and  warrant  to  William 
Fergusson  of  Auchiliblain,  to  insert  the  names  of  John  Ken- 
nedy, younger  of  Culzean,  and  his  heirs ;  and  failing  him,  to 
Sir  Archibald  Kennedy  of  Culzean,  and  his  heirs,  in  the  above 
disposition.  I  have  subscribed  thir  presents  at  Baltersan,  the 
17th  day  of  February  1701,  before  these  witnesses,  Mr.  Alex- 
ander Fairweather,  minister  at  Mayboll,  and  the  said  William 
Fergusson,  writer  hereof.  Hew  Kennedy.  Alexander  Fair- 
weather,  witness.     William  Fergusson,  witness.'* 

The  disposition  was  afterwards  filled  up  as  to  the  sub- 
stitution in  pursuance  of  the  order  contained  in  the  docquet 
The  son,  John  Kennedy,  having  died  without  issue,  and  with- 
out having  made  up  a  title,  a  competition  ensued  between  the 
defender,  Hugh  Arbuthnot,  who  was  the  heir  of  line  of  the 
granter  of  the  disposition,  and  Sir  John  Kennedy. 

abouhent  fob     Pleaded  for  the  Heir-at-Law. — Although  the  disposition 
appears  at  present  to  bear  a  substitution  to  Sir  John  Kennedy, 
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3^et  the  substitution  was  originally  left  blank,  and  continued  so     Kenotdt 
after  the  subscription  of  the  granter  of  the  disposition.     The   a>rbuthnot. 
deed  is  therefore  absolutely  void  in  terms  of  the^  Act  of  Parlia-       1722. 
ment  1696.    That  Statute  is  express  in  requiring  that  all  deeds 
originally  conceived  blank  in  the  receiver's  name  shall  be  filled 
up  either  before,  or  at  the  subscribing,  or  at  least  in  presence^ 
of  the  same  witnesses  who  are  witnesses  to   the  subscribing 
before  the  delivery,  and  certifying  that  all  writs  otherwise  sub- 
scribed and  delivered  blank,  as  said  is,  shall  be  declared  nulL 
The  law  has  thus  fixed  a  method  by  which  alone  deeds  blank 
at  the  time  of  subscription  can  aftei-wards  be  effectually  filled. 

The  plea  that  a  docquet  subsisted  as  a  nomination,  even 
although  the  disposition  were  void,  and  that  in*  virtue  of  it  Sir 
John  could  compel  the  grantor's  heir  of  line  to  denude  in  hia 
favour,  cannot  be  sustained.  It  proceeds  on  the  supposition 
that  the  principal  disposition  is  void.  But  nothing  can  be  more 
certain  than  that  a  substitution,  which  takes  all  its  force  from 
the  institution,  and  from  the  formal  words  of  the  grant,  must  be 
ineffectual  if  the  grant  itself  is  void.  Giving  the  docquet  its 
utmost  force,  it  can  have  no  greater  effect  than  to  show  that 
the  granter  intended  that  Sir  John  should  be  substituted  to  his 
own  son  in  the  disposition  fonnerly  made  by  him. 

It  is  not,  however,  every  declaration  of  intention  that  con- 
stitutes a  right  of  transmission,  else  there  would  soon  be  an  end 
of  the  settled  forms  and  solemnities  of  law.  In  constituting 
rights  and  conveyances,  the  regular  legal,  dispositive,  or  obliga- 
tory words,  must  be  used  before  a  peraon  can  be  deemed  to 
convey  or  bind  himself ;  and  therefore,  though  one's  intention 
do  appear,  if  it  is  not  expressed  in  proper  words  to  convey  or 
oblige,  it  has  no  legal  effect,  and  it  would  be  of  very  dangerous 
consequence  to  give  any  colour  to  the  alterations  of  style  by 
"which  heritage  is  ordinarily  conveyed.  A  missive  letter  of  a 
deftmct,  declaring  his  intention  to  dispone  his  estate  to  a  third 
party,  in  prejudice  of  his  heir,  would  neither  be  good  as  a  dis- 
position, nor  import  an  obligation  upon  the  legal  heir  to  denude. 

The  docquet  cannot  import  a;  disposition  of  the  heritage  to 
the  person  therein  named,  because  there  is  not  one  word  disr 
poning  the  same  to  him,  nor  even  a  word  naming  him  a  sub- 
stitute.    The  docquet  only  gives  power  to  another  to  insert  the 


668  TRANSMISSION  OF  LAND. 

^■'^^     name  of  Sir  John  Kennedy,  younger  of  Culzean,  &c.,  in  the 
Arbuthnot.   disposition.    If  this  is  to  be  held  a  conveyance  of  property,  it 
1722.       is  difficult  to  see  why  a  missive  letter  of  a  defunct,  declaring 
his  intention  to  dispone  his  estate  to  a  third  party,  may  not  im- 
port a  disposition  or  an  obligation  on  the  heir-at-law  to  denude. 
The  present  case  is  quite  different  from  the  case  of  a  person 
granting  a  disposition  in  favour  of  a  certain  heir  named,  and  of 
such  other  persons  as  the  disponer  shall  think  fit  to  name  by 
any  writ  under  his  hands  before  his  decease.     For  if  a  nomina- 
tion of  heirs  appear  under  the  hand  of  the  disponer,  the  refer- 
ence made  by  the  disposition  to  it  makes  a  good  substitution  of 
heirs,  and  such  nomination  becomes  a  part  of  the  disposition,  at 
least  if  the  nomination  was  not  made  on  deathbed. 

aroumint  foe     Pleaded  for  the  Substitute. — The  present  case  does  not 

Substitute.  . 

fall  under  the  Act  1696  anent  blank  bonds.  That  Act  only 
relates  to  writs  where  the  blank  filled  up  is  not  supported  by 
any  written  deed  of  the  grantor,  but  stands  singly  upon  the 
footing  of  being  filled  up  above  the  subscription  and  the  writ 
The  Act,  however,  has  no  relation  to  a  blank  filled  up  by  order 
in  writing  of  the  grantor  himself,  where  the  names  of  the  person 
to  be  filled  up  is  expressly  mentioned  in  the  written  order, 
and  that  order  is  signed  before  witnesses  in  the  most  solemn 
manner.  It  is  of  no  import  that  the  filler  up  of  the  blank  is 
not  mentioned  or  designed  in  the  body  of  the  disposition.  This 
is  sufficiently  supphed  by  the  written  order  under  the  grantor's 
hand ;  for  that  order  being  lawfully  made  out,  having  the  writer's 
name  and  witnesses,  it  is  not  material  who  filled  up  the  blank, 
the  truth  of  the  grantor's  consent  being  sufficiently  verified  by 
the  writer  and  the  witnesses  of  the  order. 

But  even  if  the  disposition  were  blank  to  this  day,  Sir  John 
would  be  entitled  to  succeed  under  it.  The  disposition  being 
to  the  son  of  the  granter,  whom  failing,  to  blank,  and  an  order 
being  annexed,  signed  by  the  granter  of  the  disposition,  i4>- 
pointing  Sir  John's  name  to  be  filled  up  in  the  blank  as  substi- 
tute, this  is  a  nomination  of  Sir  John  to  be  substitute,  and  a 
legal  declaration  of  the  grantor's  intention  that  he  should  be 
so.  A  nomination  of  a  substitute  in  a  paper  apart,  where  the 
substitution  is  blank  in  the  original  disposition,  is  just  as  valid 
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and  effectual  as  if  the  name  of  the  substitute  had  been  filled  up     ksnnbdt 
originallj  in  the  blank  and  before  subscribing.  abbuthnot. 

The  order  or  docquet  annexed  to  the  disposition  signed  before  1722. 
witnesses,  ordering  Sir  John's  name  to  be  filled  up  in  the  blank 
as  substitute,  is  a  nomination  of  him  to  be  substitute,  and  gives 
Sir  John  right  to  the  subject  now  upon  the  failure  of  the  insti- 
tute. There  may  be  a  difference  in  words,  but  none  in  matter, 
between  an  order  to  fill  up  the  blank  with  the  name  of  the  sub- 
stitute and  the  nomination  of  a  substitute.  The  nomination  is 
implied  in  the  order,  and,  therefore,  although  the  order  could 
not  be  executed  in  the  specific  way  directed,  that  in  justice  ought 
not  to  hurt  the  implied  nomination.  A  procuratory  of  resig- 
nation was  anciently  no  more  than  a  mandate,  which  fell  by  the 
death  of  the  grantor ;  yet  the  person  in  whose  favour  the  pro- 
curatory was  conceived  had  an  action  against  the  heir-at-law 
to  divest  himself  of  the  estate.  The  filling  up  Sir  John's  name 
in  the  blank,  authorized  by  so  formal  a  deed,  is  therefore  valid, 
and  does  not  £eJl  under  the  Act  of  Parliament  anent  blank  writs. 
At  all  events,  the  heir  is  Uable  to  make  good  the  nomination. 

On  the  report  of  Lord  Nbwhall,  the  Lords  found,  "  That  the  Judqment. 
disposition  was  not  filled  up  in  terms  of  the  Act  of  Parliament  "  ^  »  '  • 
1696,  anent  blank  bonds,  and  therefore  must  still  be  looked 
upon  as  blank  in  the  substitution.  But  found  that  the  docquet 
of  itself  imported  a  substitution  in  favours  of  the  persons  filled 
up  in  the  said  disposition,  and  found  the  action,  upon  the  head 
of  deathbed,  competent  to  the  pursuer,  though  a  remoter  heir, 
notwithstanding  that  the  nearest  heir  was  the  person  who  was 
institute." 

On  Reclaiming  petitions  from  both  parties,  the  Court  "  Ad-  July  13, 1722. 
hered." 


II.-«TEWART  V,  PORTERFJELD. 


In  1721,  Alexander  Porterfield,  in  the  marriage  contract  of  Sept-28, 188I 
his  son  William,  executed  an  entail  of  the  lands  of  Duchal  in  Nauativil 
favour  of  himself  in  liferent,  and  in  fee,  to  the  following  series 
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Stbwaut  of  heirs,  viz.,  1.  To  his  son  William,  and  the  heirs-male  of  his 
PoRTMunMj).  present  marriage.  2.  To  the  heirs-male  of  William  by  any 
1881.  other  marriage.  3.  To  the  heirs-male  of  the  entailer's  own 
body.  4.  To  the  eldest  heir-female  of  William's  body,  and  the 
descendants  of  her  body  without  division.  5.  To  the  next  heir- 
female  siLCcessiv^  of  William's  body,  and  the  descendants  of  her 
body,  all  without  division.  6.  To  any  other  heirs  of  taillie  to 
be  nominated  by  the  entailer,  by  a  writ  under  his  hand,  at  any 
time  in  his  life-time,  in  his  liege  poustie,  7.  To  the  eldest  heir- 
female  of  the  body  of  the  entailer,  and  the  descendants  of  her 
body,  without  division.  8.  To  the  next  heir-female  succemvi 
of  the  entailer,  and  the  descendants  of  her  body,  without  divi- 
sion.    9.  To  the  heirs  whatsoever  of  the  entailer. 

The  entailer  reserved  to  himself  "  full  power  and  liberty,  at 
any  time  in  his  liege  poustie,  to  alter,  innovate,  or  change  the 
order,  course,  and  succession  of  the  haill  heirs  of  tailzie  above 
specified,  except  the  heirs-male  and  female  of  his  son's  body, 
and  the  heirs-male  descending  of  his  own  body,  and  that  by  a 
writ  under  his  hand,  notwithstanding  of  this  present  right  of 
fee  and  infeftment  to  follow  hereupon  in  favour  of  the  said  Wil- 
liam Porterfield  and  the  heirs  of  tailzie  above  specified." 

The  contract  was  recorded  in  the  Register  of  Entails,  and  In- 
feftment was  taken  on  the  precept  contained  in  it. 

The  entailer  afterwards  acquired  the  lands  of  Blacksholm,  and 
in  1742  he  executed  anew  deed  of  entail,  proceeding  on  the  nar- 
rative of  the  marriage  contract  of  1 721,  and  the  reserved  power 
therein  contained.  It  farther  narrated,  "  And  seeing  that  since 
making  the  foresaid  bond  of  tailzie  I  have  purchased  the  ten 
shilling  land  of  Blacksholm,  &c.,  and  being  resolved  to  adject, 
eik,  and  add  the  said  new  purchased  lands  to  my  tailzied  estate 
above  specified,  with  and  under  the  same  clauses  and  provisions 
mentioned  in  the  foresaid  bond  of  tailzie,  but  with  the  altera^ 
tiorty  change,  and  innovation  of  the  order,  course,  and  succession 
therein  contained  and  above  repealed,  in  so  far  as  is  inconsist- 
ent with  the  order,  course,  and  succession  under  written,  which 
is  hereby  declared  to  be  the  order,  course,  and  succession  of  my 
foresaid  estates  and  lands,  both  old  and  new,  with  and  under  the 
additional  clauses  and  provisions  after  specified.'' 

The  destination  of  this  entail  was,  1.  To  the  heirs-male  of 
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his  son  William's  body  of  his  present  or  any  subsequent  mar-  Btbwabt 
riage,  "  excluding  William  himself  from  any  succession  to  the  PoBTramLo. 
late  purchased  lands."  2.  To  the  entailer's  grandson,  Boyd  issi. 
Porterfield,  by  his  second  son  John,  and  the  heirs-male  of  his 
body.  3.  To  the  heirs-male  of  the  body  of  his  uncle,  Alexander 
Porterfield  of  Foolwood.  4.  To  the  heirs-male  of  the  body  of 
his  cousin,  Gabriel  Porterfield  of  Hapland,  "  and  that  because 
I  reserve  to  myself  a  power  to  name  the  subsequent  heirs  of 
taillie  after  my  son  William  Porterfield,  and  his  heirs  as  afore- 
said." 5.  To  Jean  Porterfield,  his  eldest  daughter,  spouse  of 
James  Corbet,  and  his  other  daughters  sicccessivd,  and  the  heirs- 
male  of  their  bodies.  6.  To  the  heirs-female  of  the  body  of  his 
son  William,  succeasiviy  and  the  descendants  of  their  body, 
witliout  division.  7.  To  the  eldest  heir-female  of  the  body  of 
his  grandson,  Boyd  Porterfield,  and  the  descendants  of  his  body, 
without  division. 

This  deed  of  entail,  although  it  referred  to,  did  not  convey  the 
lands  contained  in  the  marriage  contract  of  1 721.  It  exceeded, 
too,  the  powers  reserved  by  the  entailer  in  that  contract,  in  so 
for  as  he  postponed  the  heirs-female  of  his  son  William's  body 
to  the  heirs  of  the  bodies  of  Alexander  and  Gabriel  Porterfield, 
and  to  his  own  daughters  and  the  heirs  of  their  bodies.  Wil- 
liam, however,  had  no  heirs-female  of  his  body. 

The  entailer  died  in  1743,  and  his  son  William  made  up  titles 
to  the  lands  of  Duchal,  under  the  contract  of  1721.  He  died  in 
1752,  when  he  was  succeeded  by  his  nephew,  Boyd  Porterfield, 
who  also  made  up  titles  under  the  contract.  Boyd  Poi*terfield 
died  in  1 795,  and  was  succeeded  by  his  son  Alexander,  who  also 
made  up  titles  under  the  contract.  He  died  in  1 8 1 5,  without  issue. 

The  destination  of  heirs  contained  in  the  entail  of  1742  was 
never  engrossed  in  the  investitures  of  the  lands  of  Duchal,  which 
followed  upon  the  contract  of  1721. 

On  the  death  of  Alexander  Porterfield  a  competition  arose 
between  Sir  Michael  Shaw  Stewart  Porterfield,  who  was  the 
eldest  son  of  Boyd  Porterfield's  eldest  daughter,  and  Mr.  Cor- 
bet Porterfield,  the  grandson  and  heir-male  of  Jean  Porterfield 
the  eldest  daughter  of  the  entailer,  regarding  the  lands  of  Duchal. 

The  seventh  substitution  in  the  contract  of  1721  was  in 
favour  of  the  eldest  heir-female  of  the  body  of  the  entailer,  and 
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Stewart     jj^q  descendants  of  her  body,  without  division.    Sir  Michael 
PoETEMiELD.  Shaw  Stcwart  claimed  under  this  substitution,  being  the  eldest 
1881.       son  of  the  eldest  daughter  of  Boyd  Porterfield. 

In  the  entail  of  1742,  Jean  Porterfield,  the  eldest  daughter  of 
the  entailer,  and  the  heirs-male  of  her  body,  were  preferred  to 
the  eldest  heir-female  of  the  body  of  Boyd  Porterfield.  Mr. 
Corbet  claimed  under  this  deed. 

ABGujreKT  FOB      Pleaded  for  Mr.  PoRTERPiELD. — ^Bv  the  deed  of  1742,  the 

Me.  Pobtib-  ,         "^ 

FIELD.  entailer's  three  daughters,  and  their  issue  male,  were  called  to 

the  succession  in  preference  to  the  heirs-female  of  the  body  of 
Boyd  Porterfield.  As  the  prior  substitutes  have  all  now  failed, 
Mr.  Porterfield,  as  heir-male  (^  the  entailer's  eldest  daughter,  is 
entitled  to  take  up  the  succession  in  preference  to  the  latter. 

The  power  of  nomination  reserved  by  the  entailer  was  based 
on  the  actual  disposition  heredihus  postea  nomitumdis.  In  its 
exercise  it  required  no  new  or  reiterated  terms  of  disposition 
or  conveyance,  nor,  indeed,  any  other  technical  peculiarity  what- 
ever. Its  only  essential  qualities  behoved  to  be  an  intelligible 
expression  of  the  will  and  intention  of  the  entailer,  and  the  ex- 
pression of  that  will  and  intention  executed  by  him  in  liege 
poustie.  For  this  purpose  it  was  not  required  that  his  will  should 
be  set  forth  in  a  separate  instrument^  purporting  to  have  the 
exercise  of  this  power  of  nomination  for  its  sole  or  substantive 
object.  It  was  enough  for  the  legal  and  effectual  exercise  of 
the  power  that  the  entailer's  will  should  be  embodied  in  any 
written  form,  whether  solely  intended  for  that  particular  purpose, 
or  as  a  part  of  some  other  deed  which  admitted  of  the  insertion 
of  the  intelligible  expression  of  his  will  or  the  part  in  question. 
The  power  of  executing  an  entail,  by  putting  the  dispositiTe 
clause  and  the  subjects  entailed  into  one  deed,  while  the  names 
of  the  heirs,  or  certain  classes  of  them,  with  the  limitations 
under  which  the  estate  was  to  be  held,  were  contained  in  another, 
executed  in  reference  to  the  first,  is  almost  coeval  with  the  in- 
troduction of  strict  entails  themselves.  The  entail  of  the  estate 
of  Boxburgh,  in  1648,  was  merely  a  nomination  of  heirs  under 
the  substitution  contained  in  a  Crown  charter,  obtained  in  1646. 
A  destination  hcBredibua  nominandisy  completed  by  a  deed  of 
nomination,  may  be  carried  into  effect  by  service  and  retour. 
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Such  a  destination  is  as  much  an  actual  substitution  and  con*     Stkwart 
veyance,  carrying  a  legal  right  to  the  persons  who  may  be  so  pobtbkfield. 
appointed,  as  a  destination  to  the  heirs-male  of  an  individual  is      "issiT 
a  conveyance  to  the  person  who  may  be  legally  proved  to  hold 
that  character  when  the  succession  opens. 

The  plea  that  the  deed  of  1 742  was  not  a  deed  of  nomina- 
tion, but  of  alteration,  under  the  reserved  power  to  alter,  is 
unfounded.  These  two  modes  of  introducing  successors  to  an 
entailed  estate  are  entirely  different,  both  in  their  nature  and 
effect.  In  order  to  make  an  effectual  alteration,  a  deed  of  alien- 
ation or  disposition  of  the  subjects  to  a  different  series  of  heirs 
is  requisite,  or,  at  least,  an  obligation  to  grant  an  alienation 
is  necessary.  In  the  one  case  the  feudal  grant  is  made  by 
the  original  deed,  in  the  other  it  is  made  by  the  new  grant. 

The  alleged  excess  of  power  in  postponing  the  heirs-female 
of  William's  body  was  a  mere  oversight  of  the  conveyancer,  and 
a  very  venial  one,  since  William  had  no  daughters,  and  no  pros- 
pect of  any  family. 

There  are  no  tennini  hahUes  for  the  operation  of  the  positive 
or  negative  prescription.  The  title  under  which  the  estate  was 
possessed  was  not  more  exclusive  of  the  right  of  one  party  than 
of  that  of  the  other.  It  was  common  to  and  in  favour  of  both, 
being  the  deed  of  1721,  which  contained,  in  ffrcBtniOy  the  desti- 
nation hceredihus  nominandw  in  the  sixth  as  well  as  that  of  the 
heirs-female  of  the  body  of  the  entailer  in  the  seventh  substi- 
tution. To  enable  a  party  to  claim  the  benefit  of  the  positive 
prescription,  there  must  be  a  diversity  of  title  between  the  one 
possessed  and  the  one  claimed  under.  But  here  there  is  only 
one  title.  As  to  the  negative  prescription  there  must  have  been 
in  the  party  excluded  a  vakntia  agere  cum  effect^  but  this  was 
not  the  case  in  the  present  instance. 

Pleaded  for  Sir  Michael  Shaw  Stewart. — The  claimant  ARoitMEirr  for 
is  the  heir  of  the  investiture  under  which  the  lands  in  question  stbwabt. 
have  been  held  since  the  date  of  the  contract  of  marriage  in 
1721.  The  sixth  substitution  in  that  contract  in  favour  of  the 
heirs  to  be  nominated  by  the  entailer  was  not  an  actual  substi- 
tution, which,  on  the  nomination  taking  place,  could  render  the 
nominees  the  heirs  of  the  original  investiture.    It  is  not  denied 
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Stewart  that  a  Substitution,  in  an  investiture,  of  heirs  to  be  subsequently 
PoBTERFiELD.  namod  by  the  disponer,  may,  when  followed  by  a  nomination, 
1831^  confer  a  right  of  succession  on  the  nominees,  which,  if  urged  in 
proper  time,  will  be  effectual.  But  the  question  is,  In  what  way 
that  right  operates  1  Does  it  merely  create,  in  favour  of  the 
nominees,  an  obligation  against  the  proper  heir  of  the  investi- 
ture to  submit  to  the  insertion  of  the  new  destination,  or  does 
it  render  the  nominees  the  heirs  of  the  original  destination  itself? 
Does  it,  in  short,  operate  in  itself  as  an  actual  and  complete 
substitution,  creating  an  instant  and  legal  right  of  succession,  as 
a  destination  to  the  heirs-male  of  an  individual  is  an  instant 
creation  of  a  right  of  succession  in  favour  of  the  person  who 
may  be  legally  proved  to  hold  that  character  when  the  succes- 
sion opens  ? 

A  substitution  of  "  heirs  to  be  named,"  is,  in  form,  a  substi- 
tution, but  it  is  in  substance  a  declaration  that  the  investiture 
contained  no  such  substitution.  It  is  a  substitution  left  blank, 
and  it  is  the  deed  of  nomination  alone  which  renders  it  real 
Such  a  substitution  is  no  better  than  a  blank,  with  a  reserved 
faculty  in  favour  of  the  person  who  is  entitled  to  fill  it  up.  ff 
the  deed  filling  it  up  be  urged  in  proper  time,  it  may  afford  the 
nominated  substitutes  the  means  of  becoming  the  heirs  of  a  new 
investiture,  composed  of  the  original  destination  combined  with 
the  second  deed.  But  it  does  not  render  them  the  heirs  of  the 
investiture  as  it  originally  stood.  The  right  conferred  on  the 
nominated  substitute  to  be  admitted  into  the  original  investi- 
ture  is  long  since  extinguished  by  the  negative  prescription. 
It  was  an  obligation  not  followed  forth  against  the  heirs  of  the 
original  investiture,  and  on  which  no  document  has  been  taken 
within  the  period  required  by  law. 

The  deed  of  1742  is  not  a  deed  of  nomination.  It  is  a  deed 
of  alteration.  Under  his  reserved  power  the  entailer  was  enti- 
tled both  to  nominate  and  alter.  If  he  nominated,  all  he  had  to 
do  was  to  fill  up  the  sixth  substitution.  But  he  could  not,  under 
the  power  to  nominate,  extinguish  the  seventh.  He  might  have 
done  so  by  a  deed  of  alteration,  but  then  the  person  clauning 
under  the  deed  of  alteration  must  abandon  all  title  to  claim 
under  the  deed  altered. 

The  deed  of  1 742  was  a  deed  exceeding  the  powers  reserved 
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by  the  entailer.     The  period  for  estimating  whether  the  deed     Stbwabt 
was  infra  or  uUra  vires  of  the  entailer  was  the  period  of  bis  Pobtbrmbld. 
death.     At  that  period  Wilham  was  alive,  and  might  have  had       issi. 
heirs-female  of  his  body ;  and  yet,  by  the  deed  of  1742,  parties 
were  called  before  these  heirs-female,  whom  it  was  not  in  the 
power  of  the  entailer  to  disappoint.     The  deed  is  thus  null  and 
inoperative,  and  being  so,  at  the  death  of  the  entailer,  it  cannot 
be  revived  and  become  valid,  because,  after  a  lapse  of  years,  the 
accidental  event  supervened  of  William  dying  without  issue 
female.     The  deed  cannot  be  held  to  be  invalid  in  some  parti- 
culars and  valid  as  to  others.     It  must  stand  or  fall  together. 

The  deed  of  1742  is  also  cut  off  by  both  the  positive  and  the 
negative  prescription.  Since  the  death  of  the  entailer,  the  lands  in 
question  have  been  possessed  under  a  title  in  which  Sir  Michael 
is  the  heir,  and  under  no  other  destination,  for  more  than  forty 
years.  His  jvs  crediti,  as  a  substitute,  has  been  placed  beyond 
challenge  by  the  possession  which  has  followed  upon  that  title 
during  that  period.  If  the  deed  1742  gave  the  nominees  a 
claim  to  step  into  the  sii^th  substitution,  they  should  have  en- 
forced it.  Not  having  done  so,  the  obligation  against  the  sub- 
stitute is  extinguished  by  the  negative  prescription. 

The  Court  Found,  "  That  Mr.  Corbet  Porterfield  was  entitled  ,  ^^  'l^:?^^;, 

June  22,  IbiO. 

to  be  served  heir  of  tailUe  and  provision  under  the  brieves  pur- 
chased by  him,  and  remitted  to  the  macers  to  proceed  in  the 
services  accordingly,  and  to  dismiss  the  brieves  at  the  instance 
of  Sir  Michael  Shaw  Stewart,  Baronet." 

To  this  Judgment  the  Court  afterwards  "  Adhered,"  May  15,  i82i. 

Sir  Michael  Shaw  Stewart  having  died,  his  son  Sir  Michael  Hou»e  of  Lords, 
appealed  against  these  judgments,  when  it  was  Ordered  and  May  24, 1826. 
Adjudged  by  the  House  of  Lords,  "  That  the  said  cause  be  Re- 
mitted back  to  the  Court  of  Session  in  Scotland,  to  review  gener- 
ally the  interlocutors  complained  of :  And  it  is  farther  Ordered, 
That  the  Court  to  which  this  remit  is  made,  do  require  the 
opinion  in  writing  of  the  other  Judges  of  the  Court  of  Session 
on  the  whole  matters  and  questions  of  law  which  may  arise  in 
this  cause,  which  Judges  are  so  to  give  and  communicate  the 
same,  and  after  so  reviewing  the  interlocutors  complained,  the 
said  Court  do  and  decern  in  the  said  cause  as  may  be  just«" 
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Stbwaet  Lord  Gippord  observed, — "  My  Lords,  The  first  question  in 
PoETBBFiELD.  tho  cause,  and  which  was  discussed  in  the  Court  below,  and  at 
1881.  your  Lordships'  Bar,  was  upon  the  eflTect  of  the  instrument  of 
1742.  The  first  question  upon  the  effect  of  that  instrument  is, 
Whether  it  is  to  be  considered  with  reference  to  the  settled 
estate,  as  a  deed  of  nomination  of  heirs  to  take  under  the  for- 
mer deed,  or  a  deed  of  alteration  under  the  reserved  power  to 
alter  ?  If  as  a  mere  deed  of  nomination,  then  the  question  is, 
Whether  it  operates  so  as  to  render  the  nominees  heirs  of  the 
original  destination,  or  only  as  an  obligation  on  the  proper  heir 
of  investiture  that  they  should  be  added  to  the  succession  1  In 
short,  whether  the  party  nominated  is  enabled  to  serve  as  an  heir 
of  investiture  under  the  original  deed,  considering  the  deed  of 
nomination  as  evidence  to  show  that  he  is  the  person  to  whom 
the  description  applies ;  or  whether  the  deed  is  to  be  considered 
as  a  deed  of  alteration  1  And  your  Lordships  see  that  this  is 
an  extremely  important  distinction.  If  it  is  to  be  considered 
as  a  deed  of  alteration,  then  the  question  arises,  Whether  it  was 
not  ultra  vires  f  For  your  Lordships  will  perceive,  that,  in  this 
deed  of  1742,  he  has  passed  over  altogether  the  heirs-female  of 
William.  William  had  no  heirs-female  at  the  time  of  the  alter- 
ation ;  but  I  apprehend  that  the  validity  of  this  deed  must  de- 
pend upon  its  being  valid  or  not  at  the  time  of  its  execution ; 
and  if  it  was  at  that  time  uUra  vires  of  him  to  execute  this  deed, 
it  cannot  become  valid  by  a  subsequent  event,  showing  that 
there  was  no  heir-female  who  could  take  under  the  original 
settlement. 

"  Then,  if  it  were  ultra  vires,  another  question  would  arise, 
Whether  it  was  void  altogether,  or  void  only  as  to  the  excess ; 
and  whether  it  was  challengeable  by  all  the  persons  named  in 
the  subsequent  limitations,  or  was  only  challengeable  by  the 
heirs-female  ;  and  as  there  were  no  such  persons  to  challenge 
the  validity  of  that  deed,  whether  it  was  not  good  as  against 
all  other  persons  claiming  under  the  original  settlement  ?  But 
still  supposing  that  the  respondent  is  correct  in  either  of  these 
views, — namely,  first,  in  establishing  that  it  was  a  deed  of  no- 
mination, or,  if  it  were  not  a  deed  of  nomination,  that  it  was  a 
deed  of  alteration,  affecting  none  but  the  heirs-female, — the  ap- 
pellant contends,  that  the  respondent  is  barred  by  prescription ; 
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because,  for  more  than  forty  years,  the  titles  have  been  made     Stewaut 
up  by  the  Porterfields  without  any  reference  to  that  deed  of  Poeterpibld. 
alteration  or  nomination,  and  without  that  deed  of  alteration      "isiiT 
and  nomination  ever  appearing  in  the  investiture  ;  and,  there- 
fore, the  appellant  contends,  that  whatever  was  the  effect  of 
that  deed,  whether  it  was  a  deed  of  nomination,  or  a  deed  alter- 
ing the  tailzie  under  the  power  of  alteration,  still  he  says  that 
he  is  entitled  to  be  served  heir,  because  those  deeds  never  ap- 
pear in  any  investiture.     No  reference,  as  he  says,  was  made 
to  them,  except  in  making  up  titles  to  a  part. 

"  I  think  this  is  a  case  in  which  it  would  be  extremely  desir- 
able, not  so  much  from  the  value  of  the  property,  which  I  un- 
derstand is  at  stake  in  this  cause,  because  the  value  of  the  pro- 
perty is  immaterial  to  your  Lordships,  if  the  points  are  perfectly 
clear,  but  in  consequence  of  my  feeling,  as  I  do  confidently, 
that  there  are  points  of  very  great  importance,  as  affecting  not 
only  this  particular  case,  but  some  of  them  as  affecting  general 
questions  of  Scotch  law,  and  more  particularly  with  reference 
to  the  modes  of  making  up  titles  under  such  instruments  as 
these,  whether  they  are  to  be  called  deeds  of  alteration  or  of  sub- 
stitution ;  and  also  with  respect  to  the  effect  of  prescription 
in  such  a  case,  on  which  it  would  be  desirable  your  Lordships 
should  be  fully  informed  of  the  opinions  of  the  learned  Judges 
of  the  Court  of  Session." 

In  consequence  of  the  Remit,  Cases  were  appointed  to  be  laid  question  sub- 
before  the  other  Judges  for  their  opinion   on  the  question, '**"'^'^* 
Whether,  on  a  consideration  of  the  whole  pleas  respectively 
urged  by  the  parties,  Sir  Michael  Shaw  Stewart  or  Mr.  Corbet 
Porterfield  is  entitled  to  be  served  under  the  competing  brieves, 
or  either  of  them  ? 

In  the  Joint  Opinion  returned  by  Lord  President  Hope,  Lords  opiwoks. 
Balgray,  Craigie,  Gillies,  Corehouse,  and  Newton,  their  Lord- 
ships observed, — "  The  question  proposed  to  the  Court,  namely, 
V/hether  Sir  Michael  Shaw  Stewart  or  Mr.  Corbet  Porterfield  is 
entitled  to  be  served  under  the  competing  brieves,  or  any  of 
them  ?  appears  to  us  to  depend  on  the  decision  of  the  two 
pleas  in  law,  on  which  parties  are  at  issue  : — 1.  Whether  the 
instrument  1742,  in  so  far  as  it  calls  Jean  Porterfield  and  the 

20 
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Stewa*??     heirs-male  of  her  body  to  the  succession  of  the  estates  which 

PoBTBimwj).  form  the  subject  of  competition,  is  inoperative  from  want  of 

1881.       power  in  Alexander  Porterfield,  the  maker  ?    2.  Whether  the 

claim  of  Mr.  Porterfield  under  that  instrument  is  extinguished 

by  prescription  ? 

"  These  pleas  are  now  stated  in  the  natural  order  of  inquiry, 
but  they  can  be  discussed  more  conveniently  by  reversing  that 
order.     If  it  can  be  shown  that  Jean  Porterfield  and  the  heirs- 
male  of  her  body  held  a  place,  within  the  years  of  prescription, 
as  substitutes  in  the  entail  1721,  prior  to  the  heirs-female  of  the 
body  of  Boyd  Porterfield,  it  is  indisputable  that  their  right  can- 
not have  been  lost  by  prescription  since  that  period  ;  for  Wil- 
liam Porterfield,  and  his  nephew  Boyd  Porterfield,  possessed 
the  estate  of  Duchal  and  Overmains  by  virtue  of  the  inves- 
titure under  the  marriage-contract  1721  alone,  and  therefore 
could  not  prescribe  against  their  own  title,  which  bore  in  gremio 
the  sixth  substitution  to  heirs  to  be  named  by  the  entailer,  as 
well  as  the  seventh  to  the  heirs-female  to  be  bom  of  his  body. 
On  the  other  hand,  if  Jean  Portei-field  and  the  heirs-male  of  her 
body  were  not  substitutes  under  the  entail  1721  prior  to  the 
heirs-female  of  the  body  of  Boyd  Portei-field,  but  were  only  en- 
titled to  demand  execution  of  a  new  entail  calling  them  in  that 
place,  it  is  possible  that  that  obligation,  not  having  been  enforced 
against  the  heirs  in  possession,  may  have  been  so  extinguished. 

"  According  to  the  argument  of  Sir  M.  S.  Stewart,  if  an  in- 
vestiture contains  a  substitution  hcBredibvs  naminandis,  and  a 
nomination  is  afterwards  executed,  the  nominees  are  not  heirs 
of  the  investiture,  unless  the  instrument  of  nomination  shall  be 
incorporated. with  it,  or  a  service  expeded  under  the  nomination 
as  a  title,  which  he  seems  to  think  would  render  it  part  of  the 
investiture.  We  are  of  opinion  that  that  plea  is  not  maintain- 
able. It  is  an  established  principle  in  the  law  of  Scotland,  that 
heritable  property  can  be  conveyed  only  by  certain  forms  of  ex- 
pression importing  the  present  disposal  of  the  subject,  as  in  the 
ordinary  style  of  a  procuratory  of  resignation  or  disposition. 
But  if  the  appropriate  form  of  expression  is  used,  it  may  be 
effectually  conveyed,  not  only  to  persons  in  existence,  but  to 
future  and  contingent  persons,  substituted  to  each  other  in  a 
series  of  any  length  ;  and  on  that  principle  the  law  of  entail  is 
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founded.     In  a  destination  of  this  nature,  it  is  immaterial  by     ^ti^akt 
what  description  the  substitutes  are  called,  provided  only  that  Pobtebpield 
means  are  given  to  ascertain  each  as  the  succession  opens  to       isdi. 
him.     They  may  be  designated  as  the  heirs  or  descendants  of 
persons  known  ;  or,  without  reference  to  propinquity,  they  may 
be  pointed  out  by  any  other  intelligible  distinction.     On  the 
failure  of  prior  substitutes,  if  the  persons  so  characterized  are  in 
existence,  they  are  entitled  to  take  up  the  estate  as  heirs  by 
service  or  precept  of  dare  constat^  as  well  as  if  they  had  been 
named  in  the  entail.     The  clause  of  conveyance,  although  they 
were  not  in  esse  when  it  was  framed,  is  the  sole  foundation  of 
their  right ;  for  it  is  by  the  form  of  conveyance  alone  that  the 
character  of  heir  of  provision  or  substitute  can  be  impressed. 

"  A  tailzie  disponing  to  A.  and  his  heirs-male,  followed  by  a 
declaration  that  after  the  failure  of  A.  and  his  heirs-male,  B. 
and  his  heirs-male  should  succeed,  would  be  totally  inoperative 
as  to  B.  and  his  heirs,  the  words  of  conveyance  being  wanting. 
At  least,  a  service  as  heir  would  not  be  competent  to  B.,  though 
he  might  perhaps  be  entitled  to  recover  on  a  decree  of  constitu- 
tion and  adjudication  in  implement  against  the  next  heir  under 
the  standing  investiture,  and  in  that  way  complete  his  right  to 
the  estate.  But  though  uncertain  and  contingent  persons  may 
be  heirs  of  tailzie,  when  the  succession  opens  to  them,  they  must 
resort  to  that  species  of  evidence  which  the  nature  of  the  case 
requires,  to  satisfy  the  inquest  that  they  are  the  objects  of  the  des- 
tination. That  evidence  may  be  parole  testimony,  if  the  descrip- 
tion given  has  reference  to  such  facts  as  birth,  marriage,  or  de- 
scent ;  or  it  may  consist  exclusively  of  written  documents,  if 
the  substitute  is  designated  by  a  quality  susceptible  only  of  that 
mode  of  probation.  But  in  neither  case  is  the  evidence  any 
part  of  the  conveyance,  which  must  be  complete  in  itself,  or  to- 
tally inoperative. 

"  One  example  of  contingent  conveyance,  very  frequent  in 
practice,  is  a  substitution  in  favour  of  persons  to  be  afterwards 
named  by  the  entailer.  This  is  convenient,  because  it  saves  the 
trouble  of  executing  a  new  entail — a  deed  cumbrous  and  expen- 
sive, and  of  difficult  preparation — when  additional  substitutes 
are  to  be  introduced,  or  the  previous  order  of  succession  to  be 
varied.     The  contingency  is  thus  made  to  rest,  not  on  extrinsic 
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8tiwa»i^     circumstances,  or  events  independent  of  the  entailer,  but  on  a 
PoBTKKviMLD.  Tesolution  to  be  afterwards  formed  in  his  own  mind.     There  is, 
1881.       however,  no  difierence  in  principle  between  that  and  any  other 
contingency  by  which  the  entailer  may  think  fit  to  regulate  his 
succession.    In  the  case  of  a  substitution  hceredibus  fiomimmdi^j 
as  in  every  other  case  of  substitution,  the  deed  of  entail,  as  a 
conveyance,  must  be  complete  in  itself,  and  fit  for  the  transmis- 
sion of  heritable  property  ;  while  the  instrument  of  nomination, 
which  is  not  required  to  contain  any  conveyance,  to  impose  any 
obligation,  or  to  be  prepared  in  any  technical  form,  provided  it 
be  an  authentic  writing,  is  merely  evidence  that  the  condition  of 
the  previously  existing  grant  is  purified.    This  form  of  substitu- 
tion occurs  at  an  early  period  in  the  history  of  the  law,  and  it  is 
given  by  Dallas,  the  first  and  best  of  our  writers  on  conveyan- 
cing, as  part  of  the  ordinary  style  of  an  entail.    Mr.  C.  P<Hler- 
field  has  cited  various  cases  from  the  records  of  this  Court,  in 
which  persons  have  been  served  heirs  of  tailzie,  on  producing  to 
the  inquest  instruments  of  nomination,  as  evidence  that  they 
were  substitutes  under  an  investiture  so  framed.     Sir   M.  S. 
Stewart  maintains  that  a  substitution  hceredibus  nominandis  in 
an  entail  is  identical  with  a  reserved  power  to  execute  a  substi- 
tution ;  that  the  instrument  of  nomination  is  not  the  evidence 
of  the  nominee's  right,  but  the  source  of  it ;  that,  previous  to  the 
nomination,  the  substitution  is  a  mere  blank  ;  and  that  the  no- 
mination, therefore,  is  a  constituent  and  essential  part  of  the 
conveyance,  or  investiture  proceeding  upon  the  conveyance. 

"  We  are  of  opinion  that  these  positions  are  entirely  unfound- 
ed. It  has  been  already  observed,  that  a  conveyance  to  an  un- 
certain and  non-existing  person  is  valid,  to  the  effect  of  consti- 
tuting him  heir  of  tailzie  when  he  exists  and  is  ascertained, 
whereas  no  deed  or  instrument  can  operate  to  that  effect,  unless 
it  contains  dispositive  and  technical  words  ;  and  that,  in  the 
case  in  question,  the  whole  force  of  conveyance  lies  in  the  entail, 
the  instrument  of  nomination  requiring  no  words  of  disposal, 
and  therefore  in  no  respect  savouring  of  the  nature  of  a  convey- 
ance. In  further  illustration,  and  as  a  decisive  proof  of  this 
point,  reference  may  be  made  to  grants  of  honours  before  the 
Union,  which,  in  this  respect,  were  exactly  upon  the  same  foot- 
ing as  lands,  except  that  a  grant  of  honours  necessarily  flowed 
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from  the  Crown,  and  could  not  be  extended,  varied,  or  modified  *  Stbwaet 
by  a  subject.  But  in  Scotland  *  it  was  usual  to  obtain  grants  Fobtmkbl©. 
of  honours,  not  only  to  the  grantee  and  his  heirs-male  and  of  i^i. 
tailzie,  referring  to  the  particular  entail  then  made^  but  also  to 
the  heirs  of  tailzie  whdm  he  might  thereafter  appoint  to  succeed 
him  in  his  estate,  and  even  to  any  person  whom  he  should  name 
to  succeed  him  in  his  honours  at  any  time  in  his  life,  or  upon 
deathbed.'  This  is  certified  in  the  return  of  the  Lords  of  Session 
to  an  order  of  the  House  of  Lorcb  in  1 739.  And  the  return 
bears,  that  *  as  it  is  impossible  to  trace  through  the  records  such 
nominations  and  appointments,  which  in  some  cases  may  be 
valid,  though  not  hitherto  recorded,  the  Lords  of  Session  are  not 
able  to  give  your  Lordships  any  reasonable  satisfaction  touch- 
ing the  limitations  of  the  peerages  that  are  still  continuing.' 
Accordingly,  no  doubt  was  ever  entertained  of  the  efficacy  of 
such  grants,  and  various  peerages  have  been  held  under  them. 
Now,  the  King  is  the  sole  fountain  of  honours,  and  cannot  dele- 
gate the  power  of  conferring  them  ;  the  royal  grant,  therefore, 
in  these  cases  was  of  necessity  complete  before  the  instrument 
of  nomination  was  executed  ;  and  the  nomination,  being  the  act 
of  a  subject,  could  form  no  part  of  it,  nor  serve  any  purpose 
but  to  point  out  the  individuals  to  whom  the  honour  so  granted 
belonged. 

"  Various  attempts  have  been  made  by  Sir  Michael  Shaw 
Stewart  to  distinguish  the  case  of  hcBredes  nominandi  from  that 
of  other  contingent  heirs  ;  but  we  are  of  opinion  that  all  those 
attempts  are  unsuccessful.  It  is  said  that  a  disposition  to  an 
imborn  heir  involves  but  one  contingency  ;  whereas  a  disposi- 
tion to  the  heir  of  a  person  to  be  named  depends,  for  effect,  on 
a  double  contingency,  viz..  First,  Whether  a  nomination  shall  be 
made  ;  and,  Second^Vf hethev  the  person  nominated  shall  have  an 
heir.  But  when  it  is  once  admitted  that  a  contingent  convey- 
ance is  effectual,  and  the  whole  law  of  tailzie  rests  on  that 
principle,  it  matters  not  how  many  contingencies  are  combined 
to  form  the  condition  under  which  any  substitute  is  called ;  and 
in  practice  such  combinations  are  frequent.  Next,  it  is  said  that 
the  nomination  must  accrue  to  the  tailzie,  and  constitute  a  part 
of  it,  because  it  is  necessarily  an  instrument  in  writing,  whereas 
parole  proof  is  admissible,  if  the  claim  of  the  substitute  rests  on 
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®^^"  propinquity,  or  any  other  circumstance  extrinsic  of  the  convey- 
PoETKEFitto.  ance.  Every  condition  under  which  a  substitute  is  called,  must 
1831.  be  proved  to  the  inquest  by  that  species  of  evidence  of  which  it 
is  susceptible.  If  it  be  a  fact,  as  birth,  marriage,  or  domicile,  a 
proof  prout  dejure  is  competent ;  if  it  be  the  possession  of  aa 
honour  or  office,  a  grant,  patent,  or  record,  must  be  produced  ; 
if  it  be  connected  with  any  landed  right,  it  must  be  established 
by  reference  to  the  deed,  or  instrument  constituting  that  right. 
But  the  proof  which  brings  an  individual  under  the  description 
of  substitute,  must  not  be  confounded  with  the  substitution 
itself. 

'^  Lastly,  It  is  said  that  an  instrument  of  nomination  must  be 
recorded  in  the  Register  of  Entails,  to  make  it  effectual  against 
purchasers  and  creditors,  from  which  it  is  inferred  that  the  no- 
mination is  part  of  the  entail.  There  is  no  authority  for  that 
assumption,  except  a  recent  decision  of  a  Lord  Ordinary  in  the 
Outer  House  in  a  question  arising  out  of  this  entail.  But  admit- 
ting that  decision  to  be  well  founded,  the  inference  does  not  fol- 
low. The  Statute  1685  is  remarkable  for  incorrectness  of 
expression,  and  in  consequence  it  has  given  rise  to  endless 
litigation.  It  nowhere  provides  that  tailzies  shall  be  recorded, 
but  that  the  names  of  the  maker  of  the  tailzie,  and  of  the  heirs 
of  tailzie,  shall  be  recorded,  together  with  the  general  designa- 
tions of  the  estates,  the  conditions  and  provisions,  and  the  irri- 
tant and  resolutive  clauses.  Now  it  is  impossible  that  the  names 
of  heirs  should  be  recorded,  if  they  are  not  in  existence  at  the 
time  of  recording.  But  the  Act  being  for  the  security  of  the 
public,  it  is  expounded  in  the  manner  most  beneficial  for  that 
purpose,  and  therefore  it  may  be  right  to  require  that  when 
there  is  a  relative  instrument  containing  the  names  of  the  heirs, 
that  instrument,  although  no  part  of  the  tailzie,  should  also  be 
recorded.  This  may  be  convenient  for  the  security  of  creditors 
and  purchasers ;  it  falls  within  the  provisions  as  well  as  the 
purview  of  the  Act — provisions  which,  in  the  ordinary  case, 
cannot  be  literally  complied  with.  But  however  the  point  may 
be  decided,  it  does  not  in  the  least  affect  the  question  now  un« 
der  consideration. 

"  Holding,  therefore,  that  a  substitution  h(Bredibus  nominan'- 
(lis  is  essentially  different  from  a  reserved  power  to  alter  the 
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destination  in  an  entail,  with  which  Sir  M.  S.  Stewart  endea-  Stbwaet 
vours  to  confound  it,  and  that  the  heirs  named  by  virtue  of  Pobterfikld. 
such  a  substitution  are  entitled  to  serve  under  the  original  TsaiT 
investiture,  it  remains  for  consideration  whether  Jean  Porter- 
field  and  the  heirs-male  of  her  body  were  nominees  under  the 
sixth  substitution  of  the  entail  1721  ;  or  whether,  as  Sir  M.  S. 
Stewart  contends,  their  only  claim,  if  they  had  a  claim,  rested 
on  the  power  of  alteration  reserved  in  that  deed.  Any  ambi- 
guity on  this  point  arises  solely  from  the  circumstance  that 
Alexander  Porterfield,  instead  of  applying  to  a  skilful  convey- 
ancer to  prepare  his  settlement  in  1742,  employed  a  country 
practitioner,  who,  from  want  of  experience,  or  motives  of  econo* 
my,  resolved  to  make  one  deed  answer  the  purpose  for  which 
two  should  have  been  employed,  and  expressed,  in  a  short 
member  of  a  short  sentence,  that  which  would  have  required 
some  pages  fully  and  correctly  to  explain.  Yet  that  clause, 
brief  and  general  as  it  is,  does  not  appear  to  us  to  produce 
serious  ambiguity. 

"  The  instrument  in  which  it  is  contained,  is  an  entail  of  the 
estate  of  Blacksholm,  termed  the  New  Estate,  of  which  Alexan- 
der Porterfield  was  the  unlimited  proprietor,  and  placed  under 
no  engagement  whatever ;  and,  accordingly,  he  settles  it  by  a 
regular  disposition,  containing  precept  of  sasine,  on  the  series  of 
heirs  which  he  thought  fit  to  call  to  his  succession.  But  that 
disposition  contains  no  conveyance  of  Duchal,  which  Alexander 
Porterfield,  though  no  longer  fiar  of  that  estate,  was  unquestion- 
ably entitled  to  execute  by  virtue  of  his  reserved  power  of 
alteration.  Neither  does  it  impose  any  obligation  on  his  repre- 
sentatives to  execute  such  a  conveyance.  It  leaves  the  inves- 
titure of  Duchal  untouched ;  but  it  declares  that  the  order  of 
succession  set  down  for  Blacksholm  shall  also  be  the  order  of 
succession  for  Duchal.  Without  a  conversance,  therefore,  and 
without  an  obligation  to  convey,  what  can  this  declaration  im- 
port, except  that  the  heirs  of  Blacksholm  are  nominated  the 
heirs  of  Duchal — a  proceeding  competent  under  the  substitution 
hceredibus  nominandis,  but  which,  without  that  substitution, 
would  have  been  totally  inoperative. 

"  The  second  plea  maintained  by  Sir  Michael  Shaw  Stewart 
is,  that  the  deed  1 742,  in  so  far  as  it  calls  Jean  Porterfield  and 
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Stkwart     i]^Q  heirs-maJe  of  her  body  to  the  succession  of  Duchal,  is  niitt 

PoBTRRFiiiLD.   foF  WEIlt  of  pOWOF. 

IsaiT  **  By  the  marriage  contract  1721,  Alexander  Porterfield  re- 

served power  to  regulate  the  succession  of  that  estate,  except  in 
so  far  as  the  heirs  of  the  body  of  his  son  William,  and  the  heirs- 
male  of  his  own  body,  were  concerned.  But  in  the  entafl  of 
Blacksholm  in  1742,  an  estate  entirely  in  his  own  power,  he 
preferred  the  heirs-female  of  his  own  body  to  the  heirs-f(MDale 
of  William's  body ;  and  he  declared  at  the  same  time  that  the 
succession  should  be  the  same  in  both  estates.  William  never 
had  heirs-female  of  his  body ;  but  as  they  were  in  posse  in 
1742,  it  is  said  that  this  declaration  was  ultra  vires  of  Alexan- 
der the  entailer,  and  vitiated  the  whole  nomination  in  reference 
to  Duchal. 

"  We  are  of  opinion,  in  the  first  place,  that  it  was  not  the  in- 
tention of  Alexander,  in  the  deed  1 742,  to  prefer  the  heirs-female 
of  his  own  body  to  those  of  William's  body  in  the  estate  of 
Duchal.  In  the  narrative  of  that  deed  he  recites  the  obligations 
contained  in  the  contract  1721,  and  in  particular  he  recites 
fully  and  distinctly  the  obligation  in-question — a  recital  incon- 
sistent with  the  supposition  of  his  intention  to  violate  that  obli- 
gation in  the  very  next  clause  of  the  deed.  It  is  true  that  he 
calls  his  own  daughters  and  their  issue-male,  before  the  heirs- 
female  of  William's  body,  to  the  succession  of  Blacksholm,  as  he 
was  entitled  to  do.  It  is  also  true,  that  in  brief  and  general 
terms  he  appoints  the  succession  in  both  estates  to  be  the  same. 
But  on  the  principles  already  explained — principles  universally 
recognised  in  the  exposition  of  deeds — that  appointment  must 
be  construed  secundum  subjectam  materiam,  and  the  generality 
of  the  terms  restricted  by  reference  to  the  context  When  he 
declares  that  the  order  of  succession  shall  be  the  same  in  hoth 
estates,  it  must  be  construed  that  he  intended  it  to  be  the  same, 
only  in  so  far  as  he  had  right  and  power  to  make  it  the  same, 
and  not  in  so  far  as  he  had  neither  right  nor  power  to  do  so,  as 
he  had  expressly  admitted  in  the  sentence  immediately  preced- 
ing. It  is  unnecessary  to  cite  examples  of  such  a  construction 
in  restricting  general  terms  to  a  specific  meaning,  or  otherwise 
modifying  words  which  go  beyond  the  will  of  the  maker  of  the 
deed.   They  are  familiar  to  every  one  acquainted  with  the  prac- 
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tice  of  equity  in  this  or  any  other  civilized  country  ;  and  recent     SiwrxnT 
cases  in  the  law  of  entail,  of  great  magnitude  and  importance,  Pobtbbpield. 
have  been  decided  on  that  ground  in  this  Court,  and  in  the       IssiT 
House  of  Lords. 

"  But  granting  in  argument,  what  it  is  impossible  to  admit  in 
fact,  that  Alexander  Porterfield  intended  by  this  deed  to  violate 
an  obligation,  the  subsistence  of  which  he  had  so  expressly  de- 
clared, we  are  of  opinion  that  an  abortive  attempt  to  confer  the 
preference  in  question  would  not  annul  the  deed,  in  so  far  as  it 
was  within  his  power.  There  is  nothing  to  prevent  a  separation 
of  the  good  substitutions  from  the  bad,  such  separation  being 
matter  of  daily  practice  in  enforcing  the  provisions  of  entails. 
Many  precedents  might  be  referred  to  of  this  nature  ;  and  in 
particular  that  of  Mackay  against  Lord  Reay,  alluded  to  in  the 
argument  for  Sir  Michael  Shaw  Stewart.  In  that  case  a  des- 
tination, in  one  part  within,  and  in  another  beyond  the  power  of 
the  entailer,  was  sustained  in  part,  and  in  part  reduced.  The 
distinction  attempted  to  be  taken  by  Sir  Michael  Shaw  Stewart 
we  consider  unfounded.  In  the  present  case,  quoad  the  jus  dis- 
ponendij  the  power  of  regulating  the  succession  of  the  estate, 
Alexander  Porterfield  was  an  absolute  fiar,  as  much  as  Lord 
Reay  was  in  the  other  case.  Both  were  restrained  as  to  cer- 
tain substitutions,  and,  quoad  uHra^  both  were  unlimited.  If 
Alexander's  power  had  been  conferred  by  constitution  instead 
of  reservation,  the  case  might  have  been  diflFerent.  We  are  of 
opinion,  therefore,  that  there  is  no  excess  of  power  in  the  deed 
]  742  of  the  nature  alleged  by  Sir  Michael  Shaw  Stewart ;  and 
although  there  had,  that  it  would  have  been  immaterial  in  the 
present  competition. 

"  These  views,  which  have  been  stated  in  reference  to  the 
lands  of  Duchal  and  Overmains,  apply  a  fortiori  to  the  superior- 
ities of  Porterfield  and  Hapland,  to  which  Boyd  Porterfield 
completed  a  feudal  title,  bearing  express  reference  to  the  deed 
1742. 

"  Therefore,  in  answer  to  the  question  proposed,  we  are  of 
opinion  that  Mr.  Corbet  Porterfield  is  entitled  to  be  served  heir 
to  William  Porterfield  in  the  lands  of  Overmains, — ^to  Boyd 
Porterfield  in  the  superiorities  of  Porterfield  and  Hapland, — 
and  to  the  late  Alexander  Porterfield  in  Duchal." 
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stbwaiit         In  tjje  Opinion  returned  by  Lord  Mackenzie,  his  Lordship 
PoRTEEFiBLD.  observcd, — "  Alexander  Porterfield,  under  the  deed  of  1721, 
1831.       had  undoubtedly  a  power  of  nomination,  as  well  as  of  alteration. 
0P1N101I8.     These  were  different  in  their  nature,  and  in  consequence  of  the 
base  infeftment  taken,  which  carried  the  property,  came  to  be 
different  in  their  modes  of  operation.    The  power  of  nomination 
did  not  enable  Alexander  Porterfield  to  take  out  from  the  des- 
tination any  heir,  or  class  of  heirs,  or  to  change  their  place  in 
the  destination,  but  merely  to  insert  heirs  at  a  particular  part 
of  the  destination.     The  power  of  alteration  enabled  him  to  do 
any  thing  he  pleased  with  the  destination,  so  far  as  subject  to 
that  power,  and  most  eminently  to  change  the  places  of  heirs^  or 
classes  of  heirs.     Again,  the  power  of  alteration,  after  the  base 
infeftment  had  been  taken,  could  not  operate  without  new  infeft- 
ment. 

"  When  an  investiture  is  once  constituted  by  infeftment, 
whether  public  or  base,  whatever  power  any  person  may  have 
to  alter  the  destination  of  it,  that  alteration  cannot  be  com- 
pleted without  the  extinction  of  this  investiture,  and  the  creation 
of  a  new  one  by  new  infeftment,  with  a  destination  agreeable  to 
the  alteration.  Accordingly,  Alexander  Porterfield  had  provided 
for  this  by  the  obUgation  which  he  inserted,  binding  William 
Porterfield  and  his  heirs  to  make  up  titles  agreeably  to  any  al- 
teration of  the  destination  he  should  make  under  his  power  to 
alter.  It  may  be  argued  that  this  obligation  was  broader,  and 
that  it  extended  even  to  the  power  of  nomination,  not  trusting 
to  the  efficiency  even  of  that  power  without  new  investiture. 
But  I  do  not  tUnk  it  necessary  to  found  upon  that.  This  at 
least  is  clear,  that  in  relation  to  the  power  of  alteration  it  was 
necessary,  because  Alexander  was  himself  divested  of  the  fee, 
and  had  no  power  himself  to  obtain  new  infeftment. 

"  In  regard  to  the  power  of  nomination  of  heirs  under  the 
substitution  hceredibus  nominandiSy  I  am  inclined,  though  even 
here  there  are  difficulties,  to  hold  that  the  base  infeftment  had 
not  a  similar  but  a  stronger  effect.  I  am  inclined  to  hold  that 
the  effect  of  the  due  execution  of  that  power  of  nomination 
must  have  been  to  communicate  immediately  to  the  heirs  no- 
minated under  it  the  same  benefit  that  was  held  by  the  heirs 
nominated  in  the  other  substitutions  of  the  deed  1 721,  and  that 
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without  any  new  infeftment  being  taken,  or  any  occasion  for  ex-  Stkwart 
ercise  of  the  obligation  to  make  up  new  titles  imposed  on  William  VovrKiriKLD. 
Porterfield  and  his  heirs.  When  I  consider  the  principles  admit-  "IssU 
ted  into  our  feudal  law  in  the  constitution  of  rights  by  confirm- 
ation, and  looking  to  the  practice,  so  far  as  I  have  been  able,  I 
think  that  a  substitution  hceredibus  nominandis  in  a  feudal  grant, 
on  which  infeftment  has  been  taken,  is  not  merely  a  power  to 
name  additional  heirs  to  be  brought  into  the  investiture  by 
new  infeftment,  nor  even  this  power  joined  with  an  implied 
obligation  on  the  superior  granting  the  infeftment  to  receive 
these  heirs,  as  in  a  regress, — but  is  a  power  to  the  nomina- 
tor actually  to  name  heirs  who  shall  take  under  the  existing 
investiture,  as  if  the  superior  himself  had  named  them  in  the 
original  grant  before  infeftment  was  taken  upon  it, — the  deed  of 
nomination  thus  connecting  with  the  deed  referring  to  it,  and 
forming  part  of  the  completed  investiture,  along  with  the  original 
grant  and  sasine,  just  as  a  base  infeftment  that  is  confirmed  by 
the  proper  superior  does. 

"  This  seems  to  be  the  view  taken,  not  only  in  the  Roxburghe 
entail,  which  was  ratified  by  the  Scotch  Parliament,  but  in  vari- 
ous other  important  deeds  of  the  same  kind,  some  of  which  have 
been  stated  by  Mr.  Porterfield,  and  others  are  in  Dallas's  Styles. 
In  this  way,  I  think  that  though  a  base  infeftment  was  taken  on 
the  deed  1721,  yet  that  if  a  proper  nomination,  in  terms  of  the 
substitution  hceredibua  nominandis,  had  been  made  by  Alexander 
Porterfield,  this  would  immediately,  and  of  itself,  have  qualified 
the  infeftment  1721,  and  put  the  heirs  so  nominated  in  pari 
casu  with  the  heirs  nominated  in  the  deed  1721  itself  Their 
right  would  still  have  been  subject  to  the  power  of  alteration,  so 
far  as  it  extended,  and  would  still  have  been  only  the  right  of 
heirs  under  a  base  infeftment ;  but  it  would  have  been  of  the 
same  sort  in  this  respect  as  the  right  of  the  other  heirs  of  the 
deed  1721,  excepting  in  so  far  as  these  were  exempted  from  the 
power  of  alteration  by  express  provision  of  that  deed. 

"  Another  view  has  been  taken,  which,  though  certainly  not 
without  much  diffidence,  I  feel  myself  not  able  to  adopt.  This 
is,  that  the  deed  of  entail  1721,  or  any  other  similar  deed  having 
a  substitution  hceredibus  nominandis,  is  in  itself  instantly  a  full 
and  completed  conveyance,  even  in  respect  to  the  destination  of 
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Stewart     {jciFs,  and  that  the  after  nomination  of  heirs  is  not  all  of  the 
PoRTieBFiitLD.  nature  of  a  continuation  of,  or  addition  to  the  conveyance  of 
ib;ii.       right,  but  merely  an  extrinsic  act,  creating  in  point  of  fact  per- 
sons, and  evidence  of  the  existence  of  persons,  qualified  to  take 
under  the  previously  completed  substitution  to  a  particular  class 
of  heirs  called  hcpredes  nominandi,  but  in  no  degree  adding  to  or 
qualifying  the  deed  or  investiture  of  conveyance  itself;  just  as 
marriage  and  its  consequences  are  extrinsic  acts,  creating  per- 
sons qualified  to  take  under  substitutions  to  heirs-male  or  female 
of  the  body,  &;a 

^'  I  think  this  is  going  too  far.    It  appears  to  me  that  the  no- 
mination, under  a  power  to  do  so,  of  persons  to  be  heirs  of  tailzie 
under  a  particular  entail,  can  never  be  viewed  as  an  act  extrinsic 
to  the  entail ;  but  that,  whether  executed  immediately,  or  at 
some  distance  of  time,  it  must  be  viewed  as  a  conveyance  war- 
ranted by  the  original  deed,  forming  the  complement  of  that 
deed,  and,  together  with  that  deed,  constituting  the  whole  en- 
tail. For  this  reason,  I  think  that  it  is  necessary  that  such  nomina- 
tions shall  be  provided  to  be  made,  and  shaU  be  made,  by  a  deed 
written  and  probative  as  part  of  the  conveyance  of  land^  and 
shall  not  be  so  provided  or  made  as  to  be  left  to  parole  evidence, 
as  extrinsic  facts  affecting  the  operation  of  the  conveyance  are, 
such  as  marriages,  births,  continuance  in  life  of  persons  qualified 
to  be  heirs,  deaths  of  other  persons,  &c. ;  and  further,  I  think 
it  necessary  to  register  such  nominations  under  clauses  in  entails 
in  the  Register  of  Entails. 

"  Suppose,  for  instance,  an  estate  entailed  on  A,  whom  fail- 
ing, on  the  heirs  to  be  named  in  a  writing  under  the  entailer's 
hand,  I  do  not  think  that  the  Act  1685  would  be  obeyed  by 
producing  nothing  to  the  Court  of  Session,  and  putting  nothing 
in  the  Register  of  Entails,  but  this  deed,  containing  the  name 
of  the  disponee,  and  keeping  the  whole  destination  of  heirs  in  a 
sealed  paper,  to  be  opened  perhaps  aft«r  many  years.  Still 
less  do  I  think  it  would  be  competent  to  destine  a  landed  estate 
to  A,  and  heirs  to  be  named  by  the  disponer  in  any  way  he 
pleased,  and  then  execute  the  nomination  by  a  verbal  declara- 
tion, and  prove  it  by  witnesses  as  a  mere  extrinsic  fact^  not 
forming  part  of  the  conveyance,  or  consequently  requiring  a 
probative  writing  to  establish  it.     I  cannot  see  that  any  such 
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view  as  this  was  ever  entertained  by  the  makers  of  destinations     Stewaet 
hcered^us  nominandis.     In  the  Roxburghe  case,  the  nomination  pohtbrfikld. 
was  undoubtedly  viewed  as  a  part  of  the  conveyance,  for  it  con-       igsi. 
tained  the  entailing  clauses.     The  same  remark  applies  to  the 
case  of  Crailing.     In  the  case  of  Douglas,  it  is  expressly  pro- 
vided that  the  deed  of  nomination  is  to  be  holden  as  if  expressed 
in  the  original  deed.     The  case  of  Rutherfoi*d,  where  an  entail 
of  one  estate  referred  to  the  destination  in  the  entail  of  another, 
is  not  exactly  in  point ;  but  still  of  that  case,  as  far  as  it  affords 
any  light,  the  same  view  must  have  been  taken,  for  the  entail- 
ing clauses  are  contained  in  the  deed  referred  to. 

"  So  in  the  instrument  given  as  a  style  by  Dallas,  where  the 
grant  is  '  to  any  other  personor  persons  to  be  destinat  and  no- 
minat  by  the  said  V.  any  time  during  his  lifetime,  even  on  death- 
bed, by  whatsoever  writ  or  schedule  apart  under  his  hand,  and 
which  writ  is  declared  by  the  said  charter  to  be  as  good  and 
fundamental  a  right  and  title  to  the  said  heirs  of  tailzie  so  to  be 
destinat  and  appointed  as  said  is,  succeeding  heirs  of  tailzie  in 
special  in  the  lands  and  estate  after  mentioned,  and  to  be  infeft 
thereupon,  as  if  they  were  expressed  by  name  and  simame 
therein/ 

"  So  in  the  Style,  p.  582,  the  grant  is  *  to  the  heirs-female 
procreat  or  to  be  procreat  of  his  own  body,  or  descending  of  his 
own  body,  the  eldest  being  always  preferable,  and  succeeding 
without  division,  whilks  failzieing,  to  such  persons,  one  or  more, 
whilks  the  said  S.  J.  N.  has  nominat  and  designed,  or  shall  no- 
minat,  design,  or  subscribe,  in  any  writ  by  him  subscribed  or  to 
be  subscribed,  to  be  heirs  of  tailzie,  and  to  succeed  to  him  in 
the  estate  afler  mentioned,  fiulzieing  of  heirs-male  and  female 
descending  of  his  own  body,  and  with  and  under  such  provi- 
sions, conditions,  and  restrictions  as  to  the  said  S.  J.  N.  shall 
seem  expedient,  which  the  person  so  designed  or  to  be  designed 
shall  be  holden  to  perform  and  fulfil ;  and  the  said  writ  shall  be 
as  vaUd  and  sufficient  as  if  in  thir  presents  insert  and  ingrossed.' 
In  the  Style,  p.  623,  there  is  simply  a  destination  hcsredibus  no- 
minandis.  All  of  these  seem  styles  of  signatures  of  entails  of 
importance,  and  seem,  if  not  the  whole,  the  principal,  having 
clause  in  fgivour  of  such  heirs,  contained  in  Dallas. 

"  These  deeds  appear  to  me  to  be  quite  consistent  with  the 
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Btiwam     yj0^  J  have  adopted,  and  with  that  view  only.     Indeed,  I  think 
PoRTnraLD.  that  this  view  is  adopted  in  the  very  able  case  for  Mr.  Corbet 
1881.       Porterfield,  where  it  is  said,  '  The  deed  of  nomination,  as  soon 
as  executed,  accrues  to,  and  in  effect  becomes  a  part  of,  the  ori- 
ginal investiture ;'  and  the  case  of  Douglas  is  referred  to  as 
showing  this. 

"  Entertaining  the  view  of  the  nature  of  a  destination  hcere- 
dibvs  nominandis  that  I  have  above  explained,  I  come  to  the 
question,  an  important  one  in  this  cause,  Whether  the  deed 
1 742  can  be  regarded  as  a  nomination  at  all,  or  so  far  as  to 
avail  the  respondent  ?  I  have  already  observed  that  Alexander 
Porterfield  had  in  him  two  powers, — one  of  nomination  of  heirs 
under  the  branch  of  destination  hcBredibus  nominandis,  the  other 
of  alteration,  innovation,  and  change.  These  powers  were  dis- 
tinct and  different.  If  he  executed  a  nomination  under  that 
branch,  this  could  not  be  regarded  as  an  alteration,  but  as  the 
completion  of  the  destination  provided  in  the  original  deed 
So,  if  he  executed  an  alteration,  that  could  not  be  taken  as  a 
nomination  under  that  branch ;  for,  if  so  taken,  it  would  no 
longer  have  been  an  alteration,  and  must  necessarily  have  re- 
duced the  deed  into  a  state  of  the  most  absurd  inconsistency, 
the  altered  pai-t  of  the  destination  being  thus  made  to  remain 
in  the  deed  after  the  alteration. 

"  In  respect  to  the  form  of  execution,  these  powers  were 
equally  distinguished.  The  execution  of  the  power  of  nomina- 
tion was  of  course  to  be  by  a  declaring  the  entailer's  intention 
to  name,  and  then  naming  heirs  to  take  under  the  branch  k€Br&' 
dibus  nominandis.  The  alteration  was  by  a  deed  declaring  the 
entailer's  intention  to  alter,  and  altering  the  destination,  which, 
of  course,  by  virtue  of  the  obligation  previously  constituted  in 
the  deed  1721,  bound  William  Porterfield  and  his  heirs  to  make 
up  new  investitures  accordingly.  With  these  observations,  I 
turn  to  the  deed  1742;  and  I  feel  compelled  to  say,  that 
though  I  have  looked  over  that  deed  again  and  again,  I  can- 
not find  any  thing  in  it  to  show  that  Alexander  Porterfield 
either  intended  to  exercise,  or  did  exercise  in  it,  any  power 
but  that  of  alteration,  and  still  less  any  power  of  nomination 
under  the  branch  hceredibw  nominandis  that  can  avail  in  this 
question." 
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Stewart 
r. 


In  terms  of  the  Opinion  of  the  majority  of  the  consulted 
Judges,  the  Court  found,  "  That  the  respondent,  James  Corbet  Poetrbfikld. 
Porterfield,  is  the  person  entitled  to  be  served  heir  of  tailzie 


1881. 


and  provision  to  the  deceased  William  Porterfield  in  the  lands  Judgment  on 
of  Overmains  ;  to  the  deceased  Boyd  Porterfield  in  the  supe-  noy.  I'a,  1829. 
riorities  of  Porterfield  and  Hapland  ;  and  to  the  late  Alexander 
Porterfield  in  the  estate  of  Duchal :  Therefore  adhere  to  the  in- 
terlocutor of  the  15th  of  May  1821,  appealed  from." 

Sir  Michael  Shaw  Stewart  having  again  appealed,  Lord  ^"JJ^^^^^^^^ 
Brougham,  Chancellor,  presiding, — "  It  was  Ordered  and  Ad-  Sept.  28,  i83i. 
judged,  that  the  Interlocutors  complained  of  be  affirmed." 


1.  Baron  Hume,  in  a  note  in  his 
collection  of  Decisions,  observes, — 
"  Our  wliole  system  of  settlement 
of  heritage  continues  to  rest  on  the 
notion  of  an  immediate  conveyance, 
and  no  other  sort  of  phrase,  how 
clear  soever  as  an  expression  of  the 
party's  will,  is  sufficient  to  make 
amends  for  the  want  of  the  dispo- 
sitive words  rfej?r«stfwri.  Nodeedof 
disinherison,  be  it  ever  so  positive, 
is  effectual  to  disappoint  the  law- 
ful heir,  if  it  do  not  also  give  and 
dispone  the  heritage  to  some  other 
person  ;  and  if,  trusting  to  such  a 
deed,  the  testator  afterwards  exe- 
cute a  proper  dispositive  settle- 
ment in  favour  of  some  other 
person,  but  do  this  on  deathbed 
only?  the  lawful  heir's  right  of 
challenge  is  here  quite  as  good  as 
if  no  such  writ  of  disinherison  had 
ever  been  signed. 

2.  "  And,  again,  if  owing  to  any 
defect  or  inaccuracy  in  the  de- 
scription of  the  subjects,  as  given 
in  a  proper  dis|)ositive  settlement, 


there  be  any  particular  heritage  to 
which  the  dispositive  words  do  not 
apply,  this  shall  devolve  to  the 
heir-at-law,  though  the  deed  bear 
plain  evidence  on  its  face  of  a  re- 
solution entirely  to  cut  him  off 
from  all  benefit  of  succession.  As 
was  exemplified  in  the  case  of 
David  Koss,Comedian,against  Eli- 
zabeth Ross,  2d  March  1770.  It 
was  there  found,  that  the  testator's 
son  had  right,  as  heir-at-law,  to 
certain  heritable  debts  secured  by 
adjudication,  because  the  deed  in 
favour  of  his  sister  was  defective 
in  the  description  of  the  subjects 
bestowed  on  her,  though  it  bore 
strong  marks  of  the  testator's  dis- 
pleasure with  his  son,  and  cut  him 
off  with  a  bequest  of  one  shilling 
to  be  paid  him  yearly  on  his  birth- 
day, to  put  him  in  mind  of  the 
misfortune  he  had  to  come  into  the 
world. 

3.  "  In  like  manner,  our  law  de- 
nies effect  to  a  mere  deed  of  nomi- 
nation of  heirs.  It  is  to  no  purpose 
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for  any  one  to  order  and  provide, 
be  it  ever  so  pointedly,  that  John, 
whom  failing,  James,  whom  fail- 
ing, George,  sliall  seriatim  be  his 
heirs  and  successors  in  such  an 
estate.  Not  only  does  such  a  deed 
not  carry  the  estate  directly  to  any 
of  these  persons,  it  is  not  even  a 
ground  of  action  at  instance  of  any 
of  them  against  the  heir-at-law  for 
compelling  him  to  make  up  titles, 
and  convey  to  them  or  any  of 
them. 

4.  *^  From  such  a  situation  we 
have,  however,  to  distinguish  an- 
other. Put  the  case,  that  I  sell, 
alienate,  and  dispone  my  estate  to 
John;  whom  failing,  to  James, 
whom  failing,  to  George;  all  of 
whom  failing,  I  sell,  alienate,  and 
dispone  this  estate  to  such  persons 
whom  I  shall  afterwards  name  and 
appoint  by  writing  under  my  hand. 
In  exercise  of  this  reserved  power, 
and  with  reference  to  it  as  con- 
tained in  this  deed  of  settlement, 
I  aftei*^'ards  execute  a  regular 
writing,  which  nominates  William 
for  my  heir,  failing  John,  James, 
and  George,  and  orders  and  ap- 
points that  in  this  event  the  estate 
shall  go  to  William.  Taken  to- 
gether, these  two  instruments  are 
an  effectual  settlement  and  con- 
veyance of  the  estate  in  favour  of 
William  in  the  event  provided  for. 
The  reason  is  obvious.  There  is 
here  in  the  principal  deed  a  direct 
and  proper  dispositive  act  in  the 
fourth  step,  though  in  favour  of  a 
person  who  is  not  named  at  the 
time.  But  as  soon  as  the  favoured 
person  is  ascertained  by  the  rela- 
tive writing,  these  dispositive  words 
come  to  apply  and  attach  to  him^ 


William,  eqnally  as  if  tbere  had 
been  a  conveyance  to  him  nomi- 
natim  in  the  leading  deed.  Sub- 
stantially, it  is  the  same  case,  when 
executed,  as  contemplated  and  pro- 
vided for  in  the  leading  deed,  the 
relative  one  falls  to  be  considered 
as  a  portion  of  the  former,  and  tlie 
two  as  making  but  one  settle- 
ment. 

5.  "  A  settlement  mav  even  be 
effectually  made,  by  the  proper 
dispositive  words,  in  favour  of  such 
heir  as  shall  be  named  not  by  the 
testator  himself,  but  by  some  one 
whom  he  chooses  to  trust  and  au- 
thorzie  for  that  purpose.  Such  a 
nomination  was  found  effectual  in 
the  caseof  Snodgras  a.  Buchanan, 
December  11,  1806.  And  the 
like  judgment  had  been  given  in 
Murray  «.  Fleming,  November  28, 
1729."— //m//4«'«  Decisions^  p.  881. 

6.  In  the  case  of  Murray  t?. 
Fleming,  November  28,  1 729,  a 
husband  disponed  his  estate  to  his 
wife  in  liferent,  and  to  any  of  his 
blood  relations  she  should  think 
most  fit  to  be  nominated  by  a  writ 
under  her  hand,  in  fee.  A  nomi- 
nation was  accordingly  made  after 
the  husband's  decease.  Against 
the  nominee  claiming  right  to  the 
estate,  it  was  argued,  Firsts  That 
this  was  an  inhabile  way  of  trans- 
ferring property;  because  a  fiar 
cannot  be  created  by  the  nomina- 
tion of  one  who  is  not  fiar.  Se- 
cofidj  That  it  is  contrary  to  the 
maxim  that  a  fee  cannot  be  in 
pendente^  but  that  here  there  is  a 
fee  conveyed,  a  property  esta- 
blished, but  no  proprietor,  until 
the  wife  choose  to  exercise  her  fa- 
culty.   To  this  it  was  answered, 
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Firatj  There  is  nothing  in  reason 
or  in  kw  to  bar  a  fiar  to  name  his 
successor  in  what  shape  he  pleases. 
It  is  not  material  who  names,  bnt 
whether  the  nomination  be  by  the 
authority  of  the  fiar.  And  this  is 
not  more  extraordinary  than  for 
one  to  giye  a  nomination  to  sell 
his  estate.  Second^  The  property 
is  not  transferred  until  the  wife 
interpose  her  nomination.     In  the 


interim  the  property  remains  with 
the  disponer,  and  after  his  death 
is  in  hcereditate  jacente.  The  Lords 
found,  '^  That  the  disposition 
granted  by  the  husband  to  his 
wife  did  sufficiently  enable  her  to 
nominate  persons  to  succeed  to 
the  subjects  disponed,  and  that 
she  having  accordingly  exercised 
that  power,  the  persons  named  by 
her  had  right  to  succeed." 


2p 
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SECTION  XIII. 

REVOCATION  OF  SETTLEMENTS. 


An  implied  Revocation  of  a  prior  setUement  is  not  presumed,  where 
(he  subsequent  deed  is  ineffectual  to  carry  the  Lands  conveyed  by  the 
prior  deed,  and  the  prior  deed  is  held  to  subsist  unaffected  by  the 
subsequent  one, 

HENDERSON  v.  WILSON  AND  MELYILLES. 

Mar.  2i),  1802.  jj^  1757,  Walter  Bowman,  by  a  procuratory  of  resignation, 
Nakbativi.  authenticated  in  the  Scots  form,  executed  a  strict  entail  of  lie 
lands  of  Logic,  in  favour  of  himself  and  the  heirs  of  his  body ; 
whom  failing,  to  James  Bowman,  his  youngest  brother  of  the 
half-blood,  and  the  heirs-male  of  his  body ;  whom  failing,  to 
THE  HEIRS-MALE  OF  George  Melyille,  SOU  of  Jean  BowDoan, 
his  eldest  sister-german,  and  their  heirs-male  ;  whom  failing, 
to  certain  other  substitutes  ;  whom  failing,  to  the  heirs-male 
OF  THE  BODY  OF  ISABELLA  Melyille,  eldest  daughter  of  Jean 
Bowman,  his  eldest  sister,  and  their  heirs-male ;  whom  failing, 
TO  THE  HEIRS-MALE  OF  Aqnes  Hendersox,  the  eldest  daughter  of 
his  youngest  sister  ;  whom  all  failing,  to  any  other  persons  who 
should  be  nominated  or  called  to  the  succession  by  any  writing 
under  his  hand  at  any  time  hereafter ;  and  failing  of  such  no- 
mination, to  his  own  nearest  heirs  and  assigns  whatsoeYer. 

The  deed  reserved  power  to  the  grantor  to  alter  the  entail  at 
any  time  of  his  life,  et  etiam  in  articnlo  mortis^  and,  in  general, 
to  do  everything  regarding  the  disposal  of  the  estate  which  he 
might  have  done  before  the  entail  was  executed.  The  reserva- 
tion clause  was  as  follows  : — "  Reserving  always  to  me  a  power 


REVOCATION  OF  SETTLEMENTS. 


595 


and  faculty  at  any  time  in  my  life,  et  etiam  in  arltctih  mortis^ 
not  only  to  alter  and  change  this  present  settlement  and  tailzie, 
by  inverting  and  varying  the  course  of  succession  thereby 
ascertained,  and  the  conditions,  prohibitions,  irritant  and  reso- 
lutive clauses  thereby  prescribed,  in  such  other  manner  as  I 
shall  think  fit,  but  also  to  sell,  wadset,  or  otherwise  dispose  of 
the  lands  and  estate  before  mentioned,  in  whole  or  in  part,  and 
everything  to  do  with  relation  to  the  disposal  and  burdening 
thereof,  which  I  might  have  done  before  granting  of  this  pre- 
sent procuratory  and  tailzie." 

Of  the  same  date  as  the  entail,  the  grantor  made  his  last  will 
and  testament  in  the  English  form,  by  which  he  bequeathed  to 
trustees  his  whole  estate  in  England,  real  and  personal,  to  be 
laid  out  in  the  purchase  of  lands  as  near  to  his  estate  of  Logic 
as  might  be,  and  to  entail  the  lands  so  purchased  on  the  same 
series  of  heirs,  "  and  under  the  conditions  and  limitations,  word 
for  word  as  I  have  used  in  the  settlement  thereof' 

In  1763,  the  entailer  executed  a  second  procuratory  of  re- 
signation, entailing  the  same  lands,  and  nearly  in  the  same 
terms  with  the  former  entail,  but  with  some  variations  in  the 
substitutions.  The  destination  by  this  deed  was  in  favour  of 
James  Bowman,  his  younger  brother  of  the  half-blood,  and  the 
heirs-male  of  his  body  ;  whom  failing,  to  George  Melville,  son 
of  Jean  Bowman,  his  eldest  sister-gerraan,  and  the  heirs-male 
of  his  body  ;  whom  failing,  to  Robert  Henderson,  grandson  of 
IsoBEL  Bowman,  his  younger  sister-german,  and  the  heirs-raale 
of  her  body. 

This  second  deed  was  authenticated  in  the  English  form.  It 
did  not  refer  to  the  former  entail,  and  contained  no  revocation 
of  it. 

Of  the  same  date  as  the  second  deed  of  entail,  the  entailer 
executed  a  second  will,  bequeathing  to  his  executors  all  his  real 
and  personal  estate  in  England  in  trust,  for  the  purpose  of  being 
laid  out  in  the  purchase  of  lands  in  Scotland,  lying  as  contiguous 
to  the  lands  of  Logic  as  might  be.  By  this  will  the  lands  t6 
be  purchased  were  directed  to  be  entailed  in  favour  of  James 
Bowman,  and  the  heirs-male  of  his  body ;  whom  failing,  in 
FATOUK  OP  George  Melville,  and  the  heirs-male  of  his  body  ; 
whom  failing,  "  in  favour  of  my  other  heirs  named,  described, 
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and  called  to  the  succession  of  Logie,  in  the  same  order  and 
with  the  same  directions,  provisions,  &c.,  word  for  word  as  I 
have  used  in  the  settlement  of  my  lands  of  Logic  aforesaid, 
bearing  even  date  with  this  my  will/' 

The  will  also  contained  the  following  clause, — "  And  hereby 
revoking  and  annulling  all  former  and  other  wills  and  testaments 
whatsoever  by  me  heretofore  made,  and  I  do  declare  this  to  be 
my  only  last  will  and  testament/' 

The  testator  died  in  March  1782.  The  will  executed  in 
1757,  and  which  was  revoked  by  the  will  executed  in  1763, 
was  found  cancelled  in  the  testator's  repositories  at  the  time  of 
his  death.     The  entail  of  1757  was  found  uncancelled. 

The  testator's  brother  James  predeceased  him.  By  the  first 
deed,  the  next  substitute  was  tub  eldest  son  of  Geobge  Mel- 
ville. By  the  second  deed,  it  was  George  Melville  himself. 
The  second  deed  having  been  laid  before  Mr.  Hay  Campbell,  as 
counsel,  he  gave  it  as  his  opinion,  ^'  That  the  deed  of  entail  in 
1 763  was  entirely  ineffectual,  and  could  not  be  supported  by  the 
relative  deed  of  settlement  which  was  in  the  same  situation,  and 
could  not  have  any  effect  either  as  a  conveyance  of  real  estate 
in  Scotland,  or  as  a  ground  of  action  against  the  heir  to  niake  it 
good,  and  that  the  heirs  were  well  founded  in  a  claim  to  the  land 
estate  in  Scotland,  and  that  it  would  be  in  vain  for  George  Mel- 
ville to  take  any  step  as  having  the  exclusive  right  under  these 
null  settlements."  The  previous  deed  of  1757  was  not  hud 
before  counsel. 

George  Melville  proved  the  will  of  1763,  and  intromitted 
with  the  English  estate.  He  died  in  1791.  His  eldest  son 
James  made  up  titles  to  the  estate  of  Logic,  under  the  entail  of 
1757,  and  upon  that  title  he  possessed  the  estate  till  his  death 
in  1793.  Upon  his  death  without  issue,  Robert  Henderson  was 
the  heir  of  entail  under  the  deed  executed  in  1 763,  and  George 
Wilson  was  the  heir  under  that  executed  in  1757.  Hen- 
derson brought  an  action  against  Wilson,  for  the  purpose  of 
compelling  him  to  denude  in  his  favour.  A  declaratory  acticm 
was  also  raised  by  Wilson  against  Henderson.  Catherine  and 
Christian  Melville,  two  of  the  heirs-at-law  of  the  testator,  also 
brought  an  action  for  the  purpose  of  having  it  declared  that  the 
procuratory  of  resignation  of  1 763,  though  ineffectual  to  convey 
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the  lands,  must  have  the  effect  of  revoking  the  procuratory  ex-    HmroBBaoH 
ecuted  in  1757,  and  that,  consequently,  as  regarded  the  estate     Wimok& 
of  Logie,  the  entailer  died  intestate.     Both  Wilson  and  Hen-      — 1  ' 
derson  were  also  heirs-at-law  of  the  entailer,  as  weU  as  Cathe- 
rine and  Christian  Melville. 

A  multiplepoinding  was  also  raised,  in  order  to  have  it  ascer- 
tained in  what  manner  the  English  property  was  to  be  disposed 
of,  doubts  being  entertained  whether  the  will  of  1 763  could  be 
carried  into  execution  if  the  relative  procuratory  was  not  sus- 
tained. 

In  the  action  raised  by  Henderson  against  Wilson,LoRD  Justice-  j^^^g^a^y. 
Clerk  Braxfibld,  Ordinary,  Found,  "  In  respect  that  Walter  Feb.  21, 1794. 
Bowman's  deed  of  entail  of  the  estate  of  Logie  1 763,  is  specially 
referred  to  in  his  will  of  the  same  date,  and  executed  unico 
contextu  therewith  ;  Found,  That  the  two,  taken  together,  fall  to 
be  considered  as  the  settlement  of  his  affairs,  and  that  George 
Melville  was  not  entitled  to  approbate  and  reprobate  any  part 
of  the  said  will ;  and  Melville  having  taken  up  the  personal 
estate  to  the  amount  of  £10,000,  found  that  he  was  thereby 
bound  to  ratify  the  said  deed  of  entail  1763  ;  and  as  the  de- 
fender, George  Wilson,  cannot  now  make  up  titles  to  the  said 
estate  of  Logie,  as  heir  of  James  Melville,  under  the  said  entail, 
without  being  under  the  like  obligation  with  him ;  Therefore, 
Found  the  said  deed  of  entail  1763  was  rendered,  and  now  is, 
a  valid  settlement  of  the  said  estate  of  Logie  ;  and  decerned 
the  defender,  George  Wilson,  to  implement  the  same  by  making 
up  titles,  and  denuding  in  terms  thereof,  in  favour  of  Hen- 
derson." 

Upon  advising  a  Petition  with  Answers,  the  Court  ordered 
Memorials  in  all  the  Conjoined  actions. 

Pleaded  for  Henderson. — A  person  not  heir-at-law,  sue-  ^^^^^ 
ceeding  under  a  deed  containing  a  reserved  faculty  to  alter, 
cannot  object  to  any  alteration  afterwards  made  by  the  grantor 
even  on  deathbed,  and  no  technical  foim  is  required  for  the 
exercise  of  such  faculties.  It  is  suflBcient  that  deeds  for  that 
purpose  be  probative  secundum  legem  loci.  The  procuratory 
1763  is  therefore  binding  on  the  heirs  under  the  procuratory 
1 757,  as  being  an  exercise  of  the  faculty  reserved  by  that  deed. 
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If  not  effectual  as  a  conveyance,  it  is  at  least  effectual,  whe» 
coupled  with  the  former  deed,  as  a  nomination  of  heira 

Where  there  is  a  yaUd  conreyance  of  lands,  it  is  immaterial 
in  what  form  the  disponee  is  named.  The  nomination  may  be 
made  either  by  a  docquet,  or  by  a  testamentary  deed,  or  by  ^ 
new  deed  altogether^  as  in  the  present  case.  If  a  reserred 
faculty  to  name  heirs  may  be  executed  by  any  writing  other 
than  a  new  disposition,  as  formal  as  the  old  one,  the  deed  of 
1 763  is  as  sufficient  a  nomination  as  could  well  be  made,  for  it  is 
executed  according  to  the  lex  domiciliiy  and  is  conceived  agree- 
ably to  the  law  of  Scotland.  The  question,  therefore,  comes  to 
be— Whether  the  heir  under  the  first  deed,  which  contains  the 
express  power  to  alter,  can  be  allowed  to  claim  under  that 
deed,  and  yet  object  to  the  exercise  of  that  power  in  any  way 
which  the  grantor  thought  proper  ? 

Although  the  procuratory  of  1763  be  ineffectual,  taken  per 
^ey  yet  being  framed  unico  contextu,  and  in  fact  making  part  of 
the  will  executed  of  the  same  date,  upon  the  doctru^e  of  ap- 
probate and  reprobate,  a  person  taking  benefit  under  the  latter 
is  bound  to  fulfil  the  fonner.  Both  George  Melville  and  his  son 
James  took  possession  of,  and  benefited  by,  the  English  estate. 
The  question  comes,  therefore,  to  be — Whether  a  person  who 
has  accepted  and  taken  advantage  from  a  will,  so  fiur  as  con- 
ceived in  his  favour,  is  entitled  to  impugn  the  other  parts  of 
the  same  settlement  as  defective  in  point  of  form  1  Or,  Whether 
he  is  not  bound  to  confirm  and  make  effi^tual  the  other  parts 
of  the  settlement,  so  far  as  he  has  the  power  of  doing  so  ? 

Where  a  person  accepts  of  a  deed  in  part,  and  takes  ben^i 
from  it,  so  far  as  it  is  in  his  favour,  this  necessarily  implies  an 
obligation  upon  him  not  to  impugn  the  other  parts  of  the  same 
deed.  On  the  contrary,  he  is  bound  to  consent  and  give  his 
aid  in  carrying  the  deed  into  execution  in  all  its  branches.  No 
man  can  be  allowed  to  approbate  and  reprobate  tibe  same  dee^ 
This  is  a  proposition  founded  both  on  the  sound  priaeipkB  of 
justice  and  reason,  and  upon  legal  authorities  and  precedents. 

Where  a  person  makes  a  settlement  of  his  succession,  whether 
contained  in  one  deed  or  in  separate  deeds,  exeouted  unico 
contextu,  he  intends  that  the  whole  shall  be  effectual,  and  that 
every  power  which  he  has  over  the  subjects  which  compose  his 


REVOCAHION  OF  SSTTLEMENTS.  599 

succession,  or  over  the  persons  ^ho  are  to  enjoy  the  benefit  of  Hktobwoh 
his  succession,  shall  be  exerted  for  attaininip  that  end.  vftuBo^k 

MsLYIIUi. 


Plbadbd  for  tpbb  Hbibs-at-Law. — AHhough  heritage  cannot  ^^J^^^  ^,^ 
be  conveyed  except  by  a  deed  executed  in  a  certain  technical  Heim-at^law. 
form,  yet  the  same  solemnity  is  not  necessary  for  revoking  a 
deed  conveying  heritage  already  executed.  A  settlement  of 
heritage  once  made,  does  not  tie  up  the  hands  of  the  granter. 
It  is  entirely  the  creature  of  his  will,  and  may  be  aiFected  by 
any  declaration  of  his  will  He  certainly  may  cancel  it,  and 
for  the  same  reason  he  may  declare  that  it  shall  be  ineffectual. 
The  effect  of  a  revocation  is  not  to  convey  a  right  to  a  stranger, 
but  to  reinstate  the  legal  heir  in  his  right.  Accordingly,  an 
English  will,  if  executed  in  England,  and  valid  according  to  the 
lex  loci,  is  sufficient  to  revoke  a  former  settlement  of  heritage  in 
Scotland.  This  was  expressly  decided  in  the  case  of  Sir  Thomas 
Dundas  against  Dundas.  The  judgment  of  the  Court  was  in- 
deed reversed  in  the  House  of  Lords ;  but  the  general  principle 
upon  which  the  judgment  of  this  Court  proceeded,  was  so  far 
from  being  rejected  in  the  House  of  Peers,  that  it  was  com- 
pletely recognised  by  the  learned  Judge  who  then  presided  in 
that  Court.  The  reversal  proceeded,  not  upon  the  footing  that 
a  settlement  of  heritage  in  Scotland  could  in  no  case  be  revoked 
by  an  English  will,  however  clearly  expressed,  but  because,  in 
that  particular  case,  the  will  was  so  conceived  as  not  to  afford 
sufficient  evidence  that  Sir  Lawrence  Dundas,  when  he  made 
the  will,  meant  thereby  to  revoke  an  entail  which  he  had  for- 
merly executed  of  his  landed  estate  in  Scotland.  A  settlement 
of  a  landed  estate,  executed  in  the  Scots  form,  may  therefore  be 
revoked  by  a  deed  executed  in  the  form  of  a  foreign  country, 
provided  it  is  a  sufficient  declaration  of  the  party's  intention  to 
revoke. 

It  is  impossible  to  maintain  that  the  entail  of  1757  was  re« 
Toked  only  upon  the  foundation  that  the  entail  of  1768  was 
effectual.  If  the  right  of  a  stranger  to  enjoy  an  estate  disponed 
in  his  favour  depends  entirely  upon  the  will  of  the  grantor,  and 
if  it  is  clearly  shown  to  be  the  will  of  the  granter  to  convey  the 
estate  to  another,  it  is  fas  tertii  to  the  person  favoured  by  the 
first  deed  to  object  that  the  second  is  not  valid  for  all  the  pur- 
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^■■"^J"*^   poses  intended  by  it    If  it  was  the  testator's  intention  to  make 
Wiuov  k    only  a  conditional  reyocation,  he  has  certainly  not  done  so,  and 

if  in  consequence  of  the  second  deed  being  ineffectual,  any  per- 

^^^  son  is  to  be  called  to  the  succession  by  implication,  the  heu^air 
at-law  is  more  entitled  to  come  in  upon  that  footing  than  a 
stranger,  who  has  no  other  title  to  claim  the  estate  except  the 
declaration  of  will  on  the  part  of  the  testator,  which  he  vas  at 
liberty  to  recall,  and  which  he  clearly  intended  to  recall  li^ 
therefore,  the  estate  is  not  to  go  to  the  heir  called  by  the  entail 
of  1 763,  it  ought  to  descend  to  the  testator's  heirs  ab  inteslato. 

mSl^""  '®*  Plbadbd  foe  Wilson. — The  instrument  of  1763  is  invaKdas 
a  substantive  deed  of  conveyance.  Every  deed  relative  to 
heritage  in  Scotland  must  be  executed  according  to  the  for- 
malities required  by  the  law  of  Scotland,  otherwise  it  is  null 
and  void. 

Neither  can  the  instrument  of  1763  be  supported  as  a  nomi- 
nation of  heirs  executed  under  the  reserved  power  in  the  deed 
of  1 757.  When  the  grantor  of  a  regular  deed  reserves  to  him- 
self a  power  of  nominating  heirs,  although  the  deed  of  nomina- 
tion need  not  be  conceived  in  the  same  technical  form  with  the 
original  deed,  yet  it  must  be  probative,  and  must  refer  to  the 
original  deed.  But  the  procuratory  of  1 763  is  not  probative, 
and  is  not  executed  with  reference  to  the  former  deed.  It  is  a 
substantive  deed  containing  all  the  clauses  in  that  deed,  with  a 
number  of  additions  and  alterations.  If  effectual,  it  would  en- 
tirely supersede  the  deed  of  1757.  It  contains  an  express  de- 
claration that  it  shall  not  be  lawful  to  the  heirs  of  taillie  therein 
mentioned  to  possess  the  estate  under  any  other  title,  thereby 
indicating  that  it  was  a  separate  and  independent  instrument. 

Neither  George  nor  James  Melville  agreed  to  ratify  or  confirm 
the  null  and  defective  entail  of  1 763.  The  obligation  to  appro- 
bate a  deed  is  of  the  nature  of  an  agreement  implied  by  equity, 
from  the  conduct  of  a  person  upon  a  full  disclosure  of  all  the 
consequences.  A  man  cannot  be  entrapped  into  approbation. 
In  point  of  fact,  James  Melville  took  no  benefit  under  the  will 
1763. 

The  enactment  in  1681,  requiring  all  deeds  of  importance, 
and  particularly  all  writings  respecting  heritage,  to  be  authen- 
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ticated  in  a  certain  form,  applies  as  much  to  deeds  revoking 
former  settlements  as  to  the  settlements  themselves.  There  is 
no  reason  for  distinguishing  between  the  two  cases.  The  same 
deliberation  is  necessary  in  both,  and  the  danger  of  forgery 
arising  from  the  importance  of  the  transaction  is  also  the  same 
in  both.  If  any  indication  of  will  was  suf&cient  to  revoke 
a  mortis  causa  settlement,  a  testator's  purpose  might  be  es- 
tablished by  parole  testimony.  The  case  where  an  attempt 
has  been  made  to  revoke  a  settlement  by  an  informal  writing, 
and  that  of  a  revocation  by  the  act  and  deed  of  the  testator,  are 
quite  different.  A  man  may  at  any  time  cancel  his  settle- 
ments, and  from  that  moment  they  cease  to  be  evidence  of  his 
intentions. 

If,  therefore,  the  entail  of  1763  had  expressly  revoked  all 
former  settlements  of  the  same  nature,  it  could  not  have  been 
sustained,  having  been  executed  in  a  form  not  authorized  by  the 
law  of  Scotland. 

But,  farther,  the  deed  of  1 763  contains  no  revocation.  A  re- 
vocation is  only  inferred  from  the  testator's  having  endeavoured 
to  make  a  new  and  different  settlement.  But  there  is  no  reason 
to  presume  that,  in  case  the  settlement  in  1 763  was  ineffectual, 
the  testator  meant  that  his  estate  should  be  split  and  divided 
among  his  relations,  as  if  he  had  died  intestate.  Such  a  result 
would  be  directly  contrary  to  all  his  views,  which  were  uniformly 
directed  to  continue  the  representation  of  his  name,  and  to  pre- 
serve his  paternal  estate  entire.  It  is  impossible,  therefore,  to 
maintain  that  a  writing,  which  on  account  of  its  informality,  is 
not  sustained  as  a  settlement,  is  to  have  the  effect  of  undoing  a 
complete  and  unexceptional  deed  formerly  executed  by  the  tes- 
tator. If  the  entail  of  1763  cannot  be  sustained  in  the  way  in- 
tended by  the  testator  as  a  complete  settlement  of  his  estate,  it 
cannot,  without  any  declaration  of  his  will,  be  converted  to  an 
entirely  different  purpose. 

A  deed  conveying  an  estate,  which  remains  uncancelled,  can- 
not be  revoked  by  a  deed  meaning  to  convey  the  same  estate, 
which  contains  no  express  revocation,  and  is  in  itself  absolutely 
void  for  want  of  proper  form  and  solemnities.  There  is  no  evi- 
dence that  the  testator  meant  to  revoke  the  former  deed,  for  a 
deed  which  is  void  for  want  of  proper  forms,  and  contains  no 
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^•"^■^^    express  revocation,  cannot  be  said  to  afford  evidence  of  an  in- 
W1LB0H&     tention  to  revoke  a  deed  which  is  not  cancelled.     The  circam- 

stances  under  which  the  deed  of  1757  was  fonnd  afford  pre- 

^^^*  sumptive  evidence  that  it  was  not  the  intention  of  the  testator 
to  revoke  it  The  will  of  1 757  was  cancelled  at  the  time  that 
he  executed  the  will  of  1 763,  by  which  he  also  expressly  revoked 
all  former  wills.  The  deed  of  1 757  was  not  cancelled  at  the  time 
that  he  executed  the  deed  of  1 763,  bat  remained  uncancelled, 
and  was  found  uncancelled  in  his  repositories  after  his  death. 
STo/K''*"  The  Court  found,  «  That  the  estate  of  Logic  faUs  to  be 
June  26, 1796.  governed  by  the  deed  of  entail  executed  by  Walter  Bowman  in 
the  year  1 757,  and  decerned  accordingly.  But  found  it  unne- 
cessary, hoc  stcUUy  to  decide  as  to  the  residue  of  the  personal 
estate  of  the  said  Walter  Bowman.*' 
Second  interio-  HeudersoD  and  the  Melvilles  having  reclaimed  against  this 
TaiJzh  1797.  Interlocutor,  the  Court  Ordered  a  Hearing  in  presence,  and  there- 
after Found,  "  That  the  procuratory  of  resignation  executed  by 
Walter  Bowman  in  1757,  was  a  valid  and  formal  settlement  of 
his  estate,  excluding  his  heirs-at-law,  but  qualified  with  an  ex- 
press reservation  of  powers  to  invert  or  alter  the  order  of  suc- 
cession, and  the  other  clauses  and  conditions  therein  contained  : 
Found,  That  the  procuratory  1 763,  being  formally  executed  ac- 
cording to  the  lex  lociy  although  not  according  to  the  solemnities 
of  the  law  of  Scotland,  contained  a  sufficient  declaration  of  the 
grantor's  will,  with  regard  to  his  succession  in  exercise  of  his  re- 
served powers,  and  must  be  held  as  part  of  the  total  settlement  : 
And,  farther,  that  George  and  James  Melville  having,  upon  their 
succession,  taken  benefit  from  all  the  deeds,  were  not  at  liberty 
to  approbate  and  reprobate,  and  the  subsequent  heirs  must  be 
equally  bound;  Therefore,  Altered  the  last  interlocutor,  and 
found,  decerned,  and  declared  in  favour  of  Robert  Henderson,  ac- 
cordingly." 

JiTDOMBRT.        Wilson  and  the  Melvilles  having  Reclaimed,  the  Court ''  Ad- 

Feb.  21.  1797.    ^^^^n 

MS.  Notes.  On  the  Session  Papers  Lord  Prbsidbnt  Campbell  has  writ- 

wa'^^ri^iT  ten,—"  The  argument  with  regard  to  the  solemnities  of  a  revo- 

^•P«^  cation,  iu  the  petition  for  Catherine  and  Christian  Melvilles, 

viz.,  that  it  is  enough  if  it  be  executed  according  to  the  lex  loci^ 
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seems  to  have  a  good  deal  of  foundation,  as  a  rerocation  is  truly    hshdieboh 
no  more  than  an  exercise  of  will  which  r^nires  no  specific  form,     wumv  & 
but  may  be  done  by  any  deed  which  is  of  a  probative  natura    ^^^^^°'™' 
The  House  of  Peers  seems  to  have  gone  upon  this  idea  in  the       ^®^* 
case  of  declaring  uses  and  purposes  in  the  cause  of  Willox  v. 
Auchterlony,    But  the  difficulty  in  this  argument  is,  that  the 
procuratory  in  1 763  did  not  contain  any  express  revocati<m  of 
the  preceding  one,  but  only  an  implied  revocation,  by  settling 
of  new  in  a  dififerent  manner ;  and  even  if  it  had  contained  a 
special  revocation,  it  might  have  been  doubted  whether  this 
could  subsist  independently  of  the  settlement  if  the  last  became 
ineffectual.   See  the  case  of  Crawfurd  v.  Coutts^  10th  June  1 795, 
and  the  case  of  Wilson  Montgomery  v.  Innes,  17th  May  1796. 

*•  The  point  of  a^^robate  and  reprobate,  upon  which  the  Lord 
Ordinary's  interlocutor  was  laid,  cannot  be  easily  applied,  unless 
upon  this  ground,  that  all  the  remoter  substitutes  in  the  deed 
1757  must  represent  James  Melville,  who  represented  the  tail- 
lier,  and  that  James  was  bound,  in  consequence  of  his  father  and 
himself  taking  the  executry,  to  give  effect  to  the  will  of  the  tail- 
lier  declared  in  his  deeds  1763. 

"  But  independent  of  this,  Quwritur,  Whether  taking  the  deed 
1 757  as  a  subsisting  and  effectual  settlement  of  the  heritable 
succession,  it  was  not  capable  of  being  qualified  as  to  the  order 
of  succession,  as  well  as  the  conditions  and  limitations  contained 
in  it)  by  any  writing  under  the  hand  of  the  grantor  in  a  probative 
fonn»  though  not  in  such  a  form  as  would  be  sufficient  by  the  law 
of  Scotland  to  convey  heritage ;  and  whether  the  deeds  in  1 763 
may  not  be  sustained  to  that  effect,  though  not  to  the  effect  of 
being  per  se  a  good  title  to  the  land  estate.  Suppose  James 
Bowman,  the  brother^  had  survived,  he  was  heir  in  both  deeds, 
but  he  could  not  have  taken  the  personal  estate  without  giving 
effect  to  the  informal  disposition  1763.  The  rule  of  approbate 
and  reprobate  would  certainly  have  met  him ;  and  the  only 
question  would  have  been.  Whether  the  substitute  heirs  of  taillie 
in  the  deed  1757,  could  have  opposed  him  in  making  a  new  set- 
tlement of  taillie,  conform  to  the  deed  1 763,  or  in  pursuing  a 
declarator  for  making  the  destination  in  the  deed  1763  the  rule 
of  succession  1 

*'  Had  the  estate  been  in  him  on  a  fee-simple,  without  the  limita- 
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tions  of  a  taillie,  this  difficulty  could  not  have  occurred ;  but  it 
is  to  be  considered,  whether  the  circumstance  of  the  deed  1757, 
being  fettered  by  the  clauses  of  an  entail,  makes  any  difference. 
Walter  Bowman  himself  was  the  institute  in  that  entail,  and 
every  person  serving  heir  under  it  must  represent  him,  and  must 
be  liable  to  his  debts  and  deeds  ;  and  as  he  had  the  full  power 
of  making  any  variation  upon  the  plan  of  his  succession,  no  per- 
son taking  up  the 'estate  under  the  settlement  which  he  so 
made,  and  which  is  admitted  to  be  a  valid  one,  can  object  to 
the  exercise  of  his  will  in  any  habile  manner,  making  such  al- 
terations as  he  chose  to  make,  either  upon  the  limiting  clauses, 
or  upon  the  line  of  succession  thereby  devised.  He  himself  was 
not  only  the  maker  of  the  settlement,  but  the  creditor  under  it ; 
and  if  he  chose  to  dispense  with  his  jus  crediti  in  whole  or  in 
part,  he  had  right  so  to  do. 

"  In  fact,  he  declared  his  will  in  1763,  in  two  different  writings 
respecting  certain  alterations  upon  the  plan  of  his  succession. 
These  writings  are  not,  by  the  law  of  Scotland,  probative,  to  the 
effect  of  settling  heritable  succession ;  but  the  question  is,  Whether 
they  may  not  be  admitted  as  supplementary  to  the  former  dispo- 
sition in  1 757,  and  sufficiently  valid  as  declarations  of  twf/7,  in  all 
questions  which  can  be  regulated  by  mere  will,  such  as  any  re- 
lative nomination  of  heirs,  upon  the  principle  of  the  case  of  Ken- 
nedy ?  See  House  of  Lords  case  for  Mr.  Douglas  against  Duke  of 
Hamilton  in  1779  ;  case  of  Auchterlony  against  Willox,  Appeal 
Cases,  30th  March  1772  ;  and  case  of  Kennedy,  13th  July  1722. 

"  Had  the  deed  1 757  been  effectually  revoked  or  been  repudi- 
ated, there  might  have  been  room  for  a  question  with  the  heirs- 
at-law,  and  probably  these  last  would  have  prevailed,  the  deed 
1 763  being  informal  as  a  settlement  of  hentable  estate.  But 
both  parties  admit  the  deed  1757  to  be  £ood,  and  therefore  the 
heirs-at-law  seem  to  be  out  of  the  question. 

"  When  the  succession  opened  under  the  deed  1757  to  James 
Melville,  in  consequence  of  James  Bowman's  predecease,  it  be- 
came no  doubt  a  question  of  difficulty  whether  he  was  bound  to 
denude  in  terms  of  the  deed  1763,  in  which  his  father  George 
Melville  took  in  place  of  him,  for  the  argument  of  approbate 
and  reprobate  did  not  immediately  apply  in  that  case.  At  the 
same  time,  supposing  George  had  brought  an  action  against  his 
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son  for  that  purpose,  it  is  to  be  considered  whether  George 
would  not  have  been  well  founded  upon  two  distinct  grounds. 
Firsty  That  although  James  did  not  immediately  take  any  bene- 
fit under  the  deeds  in  1763,  he  was  upon  his  father's  death  en- 
titled to  such  benefit,  which,  however,  he  could  not  lake  with- 
out giving  them  fiill  effect.  Secondy  That  independent  of  the 
doctrine  of  approbate  and  reprobate,  if  the  deeds  in  1 763  could 
be  held  as  mere  relative  deeds,  qualifying  the  settlement  in 
1757,  effect  ought  to  be  given  to  these  deeds  in  1763,  although 
to  the  prejudice  of  one  of  the  heirs  called  in  1757. 

''  But  although  that  question,  had  it  been  tried  during  the  joint 
lives  of  James  and  George,  might  have  been  attended  with  dif- 
ficulty, it  became  less  difficult  when  James  by  surviving  George 
became  the  heir  in  both  deeds,  and  consequently  liable  to  the 
additional  argument  of  directly  approbating  and  reprobating. 

"  James  being  now  dead,  and  the  succession  under  the  two 
deeds  having  again  split,  the  same  difficulty  has  revived,  and 
rather  in  a  stronger  degree,  as  the  defender's  hope  of  succession 
under  the  deed  1763  is  more  remote.  This,  perhaps,  may 
bring  the  question  in  a  great  measure  to  the  single  point  of 
the  deed  in  1763,  being  of  the  nature  of  relative  deeds,  or,  on 
the  other  hand,  split  new  settlements  of  succession,  which  must 
stand  or  fall  upon  their  own  validity  alone." 

After  the  Hearing  which  had  been  ordered  by  the  Court  had  ms.  Note«. 

•'  Sir  lla*'  ^^ 

taken  place.  Lord  President  Campbell  has  again  written, —  beirs  ^ 
"  After  Hearing.  It  is  thought  that  the  question  ought  to  be  *^^"' 
considered  as  it  stood  when  the  succession  opened  by  the  death 
of  Walter  Bowman,  the  grantor.  Had  James  Bowman,  the  first 
substitute-heir,  been  then  living,  there  seems  to  be  no  doubt 
that  he  must,  upon  the  principle  of  approbate  and  reprobate, 
have  given  effect  to  the  procuratory  1763,  informal  as  it  was, 
unless  he  chose  to  abstain  altogether  from  the  moveable  succes- 
sion. Neither  could  it  have  been  argued,  that  by  so  doing  he 
incurred  an  irritancy  under  the  entail  1757,  for  Walter  Bow- 
man, the  taillier  himself,  had  the  undoubted  power  to  liberate 
in  whole  or  in  part  from  the  clauses  of  the  entail,  and  to  vary 
the  destination  of  heirs,  which  he  accordingly  did,  and  James 
Bowman  could  not  take  the  estate  without  representing  him, 
and  indeed  serving  heir  to  him  as  the  first  institute. 


606  TRAKSHI8SI0K  OF  LAND. 

Hbtdbbmr        «  Walter  had  full  powers  upon  three  grounds  : — First,  That 
wiLsmr  &     the  deed  remained  in  his  custody,  and  might  have  been  can- 
MiLviLUM.   ^g|j^  jjy  j^jjjj  jjj  pleasure.     Second,  That  the  fee  remained  vith 
^^^       him  as  his  absolute  property,  and  no  person  could  take  it  with- 
out serving  to  him.     Third,  That  it  contained  an  express  power 
of  revocation  and  alteration. 

^'  It  is  said  that  a  reserved  faculty  must  always  be  exercised 
habUi  modoy  that  in  this  case,  the  deed  being  a  split  new  settle- 
ment of  succession,  without  any  reference  to  the  faculty,  is  in- 
ept by  the  law  of  Scotland,  as  not  properly  tested.  Answer- 
Exercise  of  a  reserved  faculty,  which  is,  in  other  words,  a  mere 
act  of  will,  does  not  require  to  be  executed  in  any  precise  form, 
if  it  be  done  by  a  deed  or  writing  which  is  authentic  and  suffi- 
ciently probative  of  will.  In  the  Douglas  cause,  9th  December 
1 762,  an  argument  of  this  kind  was  maintained  with  respect  to 
the  Marquis  of  DougW  deed,  9th  March  1699,  but  the  objec- 
tion was  fiilly  obviated  in  Lord  Selkirk's  Memorial,  19th  June 
1762,  and  if  the  cause  had  rested  upon  that  point,  Lord  Selkirk 
would  have  prevailed.  Although  that  deed,  9th  March,  was  not 
good  as  a  split  new  settlement  of  the  estate,  there  was  no  reason 
why  it  should  not  have  been  sustained  as  a  good  nomination  in 
exercise  of  the  reserved  powers.  The  Court  thought  it  unne- 
cessary to  give  any  judgment  on  that  pointy  as  there  were  other 
insuperable  objections  to  the  claim  under  that  deed,  such  as  that 
it  was  altered  by  a  subsequent  deed  and  prescription,  &c. 

*^  As  to  the  objection  to  the  testing  clause  in  the  present  case, 
it  would  certainly  be  good  if  the  deed  1763  stood  by  itself  as 
a  split  new  settlement,  which  would  have  been  the  case  had  the 
procuratory  1757  been  cancelled.  But  holding  it  as  a  relative 
or  supplementary  deed  in  exercise  of  the  reserved  power,  the 
question  is, — Whether  such  a  deed  may  not  be  executed  in  any 
form  which  is  sufficiently  probative  of  will,  e.g.^  by  a  latter  will 
and  testament  in  the  Scots  form,  which  would  not  per  se  be 
sufficient  to  carry  the  heritage,  or  by  a  latter  will  in  the  Eng^ 
lish  form,  which  stands  precisely  on  the  same  footing,  equally 
good  so  far  as  it  declares  will,  but  not  good  per  ee  to  conrey 
heritage  in  Scotland  % 

"  The  procuratory  1763  is  tested  in  the  English  form  and  pro- 
bative there.    It  is  also  supported  by  the  will  1 768,  which  refers 
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to  it,  and  both  the  one  and  the  other  being  formal  according  to 
the  lex  loci,  ought  to  be  sustained  as  good  declarations  of  will, 
and  consequently  as  full  written  proof  of  the  taillier's  intention, 
so  far  to  vary  the  plan  of  succession  contained  in  his  taillie 
1 757,  which,  on  all  hands,  is  admitted  to  be  formal  and  effectual. 
"  James  Bowman,  therefore,  had  he  survived  his  brother,  would 
have  been  served  heir  under  the  taillie  1757,  as  explained  and 
varied  by  the  deeds  in  1763,  and  must  either  have  executed  a 
new  taillie  conform  to  these  last  deeds  upon  a  narrative  of  the 
whole  settlement,  and  declaring  the  same  to  be  binding  upon 
himself  as  well  as  the  other  heirs,  or  must  at  the  instance  of  any 
of  these  heirs  have  submitted  to  a  decree  of  declarator  and  in 
implement  to  the  same  effect  James  Melville  was  in  the  same 
situation  if  either  immediately,  or  at  the  death  of  his  father,  he 
meant  to  take  benefit  from  the  will  1 763.  But  independent  of 
taking  benefit  from  that  will,  it  is  thoujght  he  could  not  make 
up  his  titles  or  claim  the  estate  under  the  procuratory  1757, 
without  giving  effect  to  the  whole  will  of  the  entailer,  declared 
in  his  deeds  of  alteration  under  the  reserved  powers,  if  we  once 
lay  it  down  that  these  deeds  or  writings  could  be  executed  in 
any  probative  form,  either  of  the  law  of  England  or  of  the  law 
of  Scotland,  for  no  man  can  take  one  part  of  a  will  and  reject 
another  part  of  it.  He  must  be  bound  by  the  whole ;  and  so  far 
the  law  of  approbate  and  reprobate  apphes  even  to  James  Mel* 
ville,  for  by  taking  the  estate  itself,  independent  of  the  move- 
ables, he  approbated,  and  he  could  not  reject  the  qualities  and 
conditions  of  the  deed  under  which  he  took.  The  same  obser- 
vation applies  to  the  present  defender,  for  if  he  makes  a  claim 
under  the  procuratory  1757,  he  must  give  way  to  the  condi- 
tions of  it ;  or,  in  other  words,  he  can  make  no  claim  at  present, 
but  must  allow  the  nomination  1763  to  have  its  effect  as  mak- 
ing a  part  of  the  total  settlement,  and  can  only  claim  in  due 
course  after  the  heirs  standing  before  him  in  that  settlement 
are  exhausted. 

^*  The  principles,  in  short,  upon  which  the  Court  went  in  the 
cases  of  Cuningham  v.  Gainer,  Auchterlony  v.  Willox,  Craw- 
fiird  V.  Coutts,  and  many  others,  must  regulate  the  present 
case,  and  the  same  principles  obtain  in  England,  as  appears  firom 
Lord  Kenyon*s  opinion. 
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"*"^***^'        "  ^8  ^  *^®  heirs-at  Jaw,  they  stand  at  any  rate  excluded  by 
^luon  &     the  procuratory  1 757  and  by  the  will  1 763,  both  of  which  are 


unexceptionable  ;  and  it  would  be  lees  against  the  will  of  the 

entailer  to  divide  the  succession  according  to  these  deeds,  if  the 

procuratory  1 763  were  to  be  laid  out  of  the  question,  than  to  lay 

aside  the  whole  deeds  at  once,  and  open  up  the  legal  succession." 

MSNotM.  On  the  Reclaiming  Petition  against  the  Interlocutorof  Jana- 

hSrJ^es^^sTy  31,  1797,  Lord  President  Campbell  has  again  written,— 

apera.  u  g^^  former  notes.     Heirs-at-law  out  of  the  question,  as  it  is 

impossible  to  set  aside  all  the  deeds." 

SLrd^^ow.  On  the  Session  Papers  Lobd  Meadowbank  has  written,— 
bankjaSeadon  «  ^i^st  PoifU. — Whether  the  deeds  of  1763  can  operate  as  a 
nomination  of  heirs  to  Logie  to  be  engrafted  into  the  procura- 
tory 1 757,  and  I  am  clear  they  cannot  There  is,  in  the  procu- 
ratory 1 757,  a  reserved  power  to  alter  in  general  in  broad  terms^ 
but  such  an  alteration  must,  I  conceive,  be  made  by  a  deed 
valid  by  the  law  of  Scotland.  The  reserved  power  to  nominate 
new  heirs  is  confined  to  the  case  of  the  failure  of  the  heirs 
already  favoured  by  the  deed  1757,  and  the  deeds  1763  were 
evidently  designed  to  form  a  new  settlement,  and  not  to  operate 
as  a  graft  into  the  former  settlements.  Had  the  deed  1757 
C9ntained  a  reservation  to  declare  the  heirs  by  any  authentic 
document,  the  case  would  have  been  different,  but  I  find  no 
such  power  reserved 

""  Second  PotW.— Whether  the  deeds  of  1 763  can  operate  as  a 
settlement  of  Logie  from  its  happening  that  the  benefit  of  the 
English  will  1763,  and  the  entail  1757,  descended  to  the  same 
person,  James  Melville,  from  spring  1791  to  November  I792t 
"  The  interlocutor  of  the  Lord  Ordinary  adopts  the  affirmative 
of  this  question.  This  view  of  the  case  supposes  that  the  procu- 
ratory 1 757  was,  till  such  coincidence  happened,  a  valid  and  un- 
exceptionable title  to  Logie,  standing  unrevoked  by  the  entailer, 
Walter  Bowman,  and  aptly  clothed  with  all  the  forms  of  a 
Scots  entail.  For  if  it  was  revoked  by  the  entailer,  then  there 
was  room  for  the  heir  ab  intestato.  Hence,  too,  according  to 
this  view  of  the  case,  had  James  MelviUe  predeceased  his  fiither 
George  Melville,  Henderson's  claim  would  have  had  no  founda- 
tion, and  George  Wilson  would  have  taken  Logie,  and  cantitm^ 
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to  hold  it  under  the  entail  1757.  And  if  I  understand  it  aright 
it  also  follows  from  it,  that  if,  at  the  distance  of  three  centuries 
hence,  the  benefit  of  the  succession  to  the  English  fortune,  en* 
tailed  agreeable  to  the  will  1 763,  should  chance  to  open  to,  and 
be  accepted  by  the  heir  of  entail  then  in  possession  of  Logie 
under  the  entail  1757,  each  heir  would,  by  that  acceptance, 
become  bound  to  denude  of  the  entail  1757,  and  surrender  it  to 
the  persons  favoiu^d  by  the  destination  1763,  to  the  exclusion 
of  the  whole  substitutes  called  by  the  tailzie  1757,  though  they 
and  their  fathers  had  for  centuries  enjoyed  the  spes  awcessionis 
and  JUS  creditiy  securing  it  by  all  the  sanctions  of  the  law  of 
Scotland. 

"  It  will  be  observed  that,  according  to  Lord  Kenyon's  opinion, 
the  will  of  1 763  must  be  carried  into  effect,  whatever  becomes  of 
the  procuratory  1757,  and  if  so,  there  must  be  an  entail  executed 
in  Scotland,  in  the  parish  of  Logie,  of  lands  purchased  by  the 
proceeds  of  the  English  fortune ;  and  as  the  destination  under 
the  procuratory  1757  is  very  different  from  that  which  takes 
the  new  acquisitions,  it  was  plainly  a  matter  of  pure  accident, 
whether  the  coincidence  which  Robert  Henderson  founds  on 
took  place  in  the  year  1791,  or  should  not  take  place  for  two 
centuries  to  come.  And,  at  the  same  time,  the  moment  it  did 
take  place,  it  seems  to  me  that  every  argument  now  used  by 
Robert  Henderson  might  be  used  two  centuries  hence  by  the 
heirs  favoured  by  the  destination  1763,  to  compel  the  heir  in 
possession  of  Logie  under  the  entail  1757,  to  denude  agreeable 
to  the  destination  1763. 

"  K I  am  correct  in  this  statement,  it  is  at  least  a  very  extraor- 
dinary tenure,  which  it  is  supposed  is  created  by  the  procuratory 
1757,  a  tenure  which,  though  guarded  with  great  anxiety  from 
being  voluntarily  defeated  by  the  heir,  is  yet  defeasible  in  all 
its  parts,  on  a  contingency  in  its  nature  the  most  uncertain,  and 
dependent  on  the  volition  of  the  heir  at  the  time.  It  certainly 
merits  consideration  before  recognising  it.  It  is  a  contingency 
liable  to  be  evaded  by  subterfuges. 

"  The  defender,  George  Wilson,  pleads  that  Melville  could  not 
be  obliged  to  denude  of  the  entail  1757  by  his  acceptance  of  the 
English  will,  because  Walter  Bowman  having  rendered  the  deed 
J  757  a  title  to  Logie,  which  Melville  could  neither  defeat  nor 
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alienate,  it  was  uUra  vires  of  Melville  to  create  a  title  in  its 
place  agreeable  to  the  settlements  1763.  The  answer  made  to 
this  is,  that  it  is  the  will  of  the  taillier  that  laid  him  under  this 
obligation,  and  that  the  imposing  of  such  an  obligation  implies  a 
grant  of  the  necessary  power  for  performance.  But  this  answer 
seems  to  me  attended  with  much  difficulty.  Firsts  The  obliga- 
tion created,  by  taking  benefit  under  a  wiU,  to  fulfil  the  will  of 
the  testator,  is  a  virtual  one,  arising  firom  equity,  which  ascribes 
the  principles  of  a  mutual  contract  to  the  voluntary  act  of  ac- 
cepting benefit,  as  importing  an  agreement  to  the  condition  of 
performing  what  is  in  our  power,  on  the  other  side,  to  carry  his 
intentions,  as  so  many  conditions  of  the  grant,  into  executioii. 
But  what  is  the  limit  of  this  obligation  ?  It  certainly  does  not 
exceed  the  powers  the  legatee  actually  possesses,  whether  to 
discharge  claims  or  to  settle  property.  It  does  not  compel  him 
to  purchase  new  powers  like  that  laid  on  heirs  by  a  legatum 
ret  a&encB  in  the  Roman  law.  Lord  Kenyon  does  not  say  that 
George  Melville  was  bound  to  purchase  the  half  of  Logie,  which 
he  then  supposed  descended  ab  intestato  to  the  heirs  of  Isa- 
bella Bowman,  in  order  to  settle  it  along  with  the  other  half  to 
which  he  himself  succeeded,  in  terms  of  the  destination  1 763. 
He  was  only  required  to  settle  his  own  half,  supposed  to  be  at 
his  own  absolute  disposal 

^'  Now,  if  a  legatee  is  not  bound  to  purchase  powers  in  order 
to  fulfil  this  virtual  obligation,  on  what  principle  are  you  to 
raise  by  presumption  a  grant  of  powers  from  the  testator  ac- 
companying this  virtual  obligation  1  If  the  entail  1757  is  a 
valid  and  effectual  deed,  taking  effect  and  vesting  the  heirs  and 
substitutes  in  their  respective  interests,  James  Melville,  without 
authority  from  the  donor,  had  as  little  power  to  defeat  it  as 
George  Melville  had  to  defeat  it,  or  if  the  succession  proved 
intestate,  to  settle  Isabella's  half  of  Logie,  in  terms  of  the  will 
which  bound  himself.  I  apprehend  the  natural  presumption  is, 
that  by  rendering  it  a  legal  impossibility  for  James  Melville,  or 
any  after  heir,  to  defeat  the  entail  1757,  the  testator  did  not 
mean  that  they  should  make  any  attempt  of  that  kind,  other- 
wise he  would  have  granted  the  proper  power  for  the  purpose  ; 
and,  at  any  rate,  I  cannot  presume  a  grant  of  powers,  to  extend 
an  obligation,  the  natural  limit  of  which  is  the  actual  and  known 
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powers  of  the  legatee.  I  think,  farther,  that  the  admitted  acci- 
dental nature  of  the  obligation,  and  presumptive  powers  con- 
tended for,  operating  at  all  in  favour  of  the  destination  1763, 
discredits  extremely  the  presumption  that  any  obligation,  or 
power  of  such  an  extent,  and  of  such  whimsical  consequences, 
were  either  granted  or  meant  to  be  granted. 

*^  Secondy  May  it  not  be  doubted  whether  the  deed  1763  was 
competent  in  point  of  form  to  have  conferred  even  an  express 
power  on  the  substitutes  under  the  entail  1757,  to  defeat  the 
destination  therein,  and  establish  a  different  and  specific  desti- 
nation in  its  stead.  And  if  it  could  not  expressly  convey  such  a 
power,  it  seems  not  easy  to  maintain  that  it  should  bestow  it  vir- 
tually or  by  implication,  in  consequence  of  conferring  on  them  con- 
tingently a  benefit,  that  bound  them  to  fulfil  the  will  of  the  taillier 
so  far  as  in  their  power  so  to  do,  and  I  think  it  was  inhahile 
to  convey  it  expressly,  that  being  in  fact  a  settlement  of  a  Scots 
estate,  which  reqtiires  the  forms  of  our  law  to  render  it  effectual. 

^' Third  Point. — Whether  the  deed  1757  is  not  revoked  by 
the  settlement  17631  This  depends,  ^r^^,  on  the  will  1763 
being  sufficient  in  point  of  form ;  secondly,  on  its  being  suffi- 
ciently explicit  in  point  of  intention. 

"  The  first  of  these  questions  settled  by  the  decision  in  the 
case  Ochterlony  v.  Willocks,  decided  in  the  House  of  Lords  25th 
March  1772,  and  the  case,  quoted  in  the  papers,  of  Sir  Thomas 
Dundas,  when  the  whole  Court,  save  one,  were  clear  that  an 
English  will  was  of  sufficient  authenticity  to  contain  an  effectual 
revocation  of  a  Scots  settlement,  and  this  decree  was  reversed, 
on  the  insufficiency  of  the  expression  of  intention,  not  on  the 
want  of  legal  efficacy  of  the  deed.  Any  decided  act  of  the  will, 
authentically  expressed,  by  destroying  or  cancelling  a  deed,  or 
by  giving  an  order  for  that  purpose,  is  sufficient  to  revoke ;  and 
I  think  the  solemnities  of  the  lex  loci  are  the  most  proper  for 
ascertaining  all  such  acts  of  the  will  which  are  not  settlements 
of  property,  but  merely  undoing  what  is  by  law  in  the  absolute 
power  of  the  grantor  to  undo  at  any  time.  One  learned  Judge 
said,  that  Sir  Lawrence  might  have  granted  a  commission  in  the 
English  form,  appointing  a  person  to  take  his  Scots  entail,  and 
destroy  it  after  his  death.  I  can  see  no  valid  objection  to  such 
a  commission  in  point  of  solemnities. 
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**  Second.  Question  as  to  intention.— First  clear,  so  far  at 
least  as  tending  to  make  way  for  destination  1763.  Entitled  to 
take  in  the  procuratory  for  this  purpose  as  a  paper  marked  A 
de  quo  constat.  The  only  point  therefore  is,  Whether  it  is  a 
conditional  revocation  only  ?  But  there  is  nothing  conditional 
in  the  expression.  The  not  cancelling  the  procuratory  1757  is 
a  slight  circumstance ;  but  I  am  against  deciding  cases  on  pre- 
sumptions likely  to  be  founded  on  nice  and  ambiguous  circum- 
stances. No  doubt  could  have  been  entertained  in  1 763  as  to 
its  efficacy,  so  that  this  never  could  be  a  reason  for  leaving  the 
deed  of  1757  uncancelled.  And  here  the  absolute  revocation 
goes  farther  to  carry  into  effect  the  intentions  entertained  in 
1 763  than  making  the  revocation  conditional." 


jwumaSs^*^  Henderson  having  Appealed,  "  It  was  Ordered  and  Adjudged, 
Mar.  29, 1802.  That  the  several  interlocutors  complained  of  in  the  appeal,  so 
far  as  the  same  concern  the  estate  of  Logic,  which  belonged  to 
the  late  Walter  Bowman,  be  Reversed ;  and  Find  that  the  succes- 
sion to  the  said  estate  falls  to  be  governed  by  the  deed  of  entail 
executed  by  Walter  Bowman  in  the  year  1757:  And  it  is 
therefore  Ordered,  That  the  appellant  be  Assoilzied  from  the 
action  brought  against  him  by  the  respondent,  Robert  Hender- 
son, and  decern  ;  and  decern  also  in  the  Declarator  brought  by 
the  Appellant,  according  to  the  prayer  of  his  declarator.'' 

LoBD  Thurlow,  Chancellor,  observed, — "  The  interlocutor 
of  1795  was  accurately  decided,  and  founded  on  the  true  prin- 
ciples of  Scots  law.  I  read  over  the  other  interlocutors,  feeling 
considerable  prejudice  in  their  favour  from  the  great  authority 
of  the  Judges  by  whom  they  were  pronounced,  and  my  per- 
sonal respect  for  most  of  them,  but  without  being  able  to  com- 
prehend the  reasons  upon  which  they  are  founded. 

^'  I  should  have  been  glad  to  have  gone  more  at  length  into 
the  cause,  if  my  present  state  of  health  would  have  permitted 
it,  and  to  have  examined  the  different  cases  referred  to.  Most 
of  them  were  originally  cited  by  the  respondents.  They  have 
little  to  say  to  the  real  point  before  us,  but  so  far  as  they  have, 
they  rather  go  to  confirm  the  interlocutor  of  1 795.  But  I  shall 
shortly  state  why  I  think  the  interlocutor  of  1 795  ought  to  be 
afiirmed,  and  the  others  reversed. 


Opiniom  of 
Lord  Thub- 

LOW. 

MS.  Notes. 
Advocates' 
Library. 


REVOCATION  OP  SETTLEMENTS. 


613 


"The  clause  in  the  deed  of  1757,  reserving  a  faculty  to  alter 
and  change  it,  is  a  power  to  dispone  anew,  and  not  a  power  to 
ingraft  a  new  succession  upon  the  original  settlement  by  an 
accessory  deed.  Such  a  power,  exercised  as  it  is  contended  it 
has  been  here,  was  never  heard  of  as  sustained  in  the  law  of 
Scotland.  The  counsel  for  the  respondent  being  asked  whether 
he  could  produce  a  case  to  this  effect,  admitted  that  he  could 
produce  no  such  case. 

"  There  is,  indeed,  a  power  of  nomination  contained  in  the 
deed  of  1757,  which  Walter  Bowman  might  have  exercised  by 
an  accessory  deed ;  but  to  have  done  so,  he  must  have  referred 
to  the  original  instrument  under  which  he  exercised  that  power. 
Here  there  is  no  such  reference  to  the  deed  of  1757  to  render 
it  effectual,  even  supposing  that  the  reservation  gives  a  power 
to  ingraft  a  new  succession  by  a  relative  instrument. 

"  There  never  was  a  stricter  entail,  so  far  as  seen  or  read  of, 
than  that  created  by  the  deed  of  1757,  so  much  so,  that  James 
Melville  contravened  by  omitting  to  register  it.  Of  the  same 
date  with  that  deed,  there  was  a  will  relative  to  his  English 
estate  of  which  I  need  say  no  more  than  that  it  was  found  can- 
celled at  his  death.  There  was  also  a  subsequent  will  in  1763, 
but  the  deed  of  1757  was  found  uncancelled. 

"  I  agree  with  what  was  stated  at  the  bar  as  to  the  effect  of 
a  voluntary  deed  like  this  of  1757,  kept  in  the  granter's  cus- 
tody, that  it  was  completely  in  his  power.  If  he  had  taken 
infeftment  upon  it,  still  being  absolute  fiar  of  the  estate,  he 
might  have  done  what  he  pleased  with  it.  But  if  he  once  pub- 
lished the  deed,  it  was  no  longer  in  his  power.  The  clause, 
therefore,  reserving  the  power  of  revocation,  and  to  dispone 
anew  by  an  original  deed  of  disposition,  was  not  totally  inept, 
since  a  case  might  happen  under  which  a  new  disposition  of  the 
estate  could  only  be  made  in  consequence  of  this  reservation. 

"  By  the  will  of  1 763,  the  testator  desired  his  personal  pro- 
perty to  be  laid  out  on  lands  which  he  directed  to  be  settled  in 
the  manner  prescribed  by  a  deed  executed  of  the  same  date. 
I  call  it  a  deed  for  the  sake  of  perspicuity,  though,  not  being 
duly  executed,  it  is  void  by  Statute.  Now,  let  us  see  how  far 
the  one  is  combined  with  the  other,  so  that  the  will  can  be 
said  to  refer  to  it.      In  no  other  way  than  by  ordering  how 
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the  money  is  to  be  laid  out  in  the  purchase  of  land,  and  how 
that  land  is  to  be  settled.  This  mention  of  the  void  deed  may 
render  it  sufficient  in  respect  of  binding  the  property  thus  pur- 
chased, but  it  does  so  in  no  other.  The  consequence  contended 
for  is  by  no  means  conclusive,  that  because  it  must  ingraft 
BO  much  as  relates  to  the  settlement  described  in  the  will  upon 
particular  heirs,  that  therefore  it  adopts  the  clauses  which  refer 
to  another  and  distinct  estate.  This  puts  an  end  to  the  idea  of 
approbate  and  reprobate,  for  the  deed  of  1763,  as  to  conveying 
the  estate  of  Logie,  is  a  perfect  nullity ;  and  though  it  is  said 
that  it  is  expressive  of  an  intention  to  dispose,  it  is,  as  I  have 
already  observed,  referred  to  by  the  will,  only  so  far  as  to  settle 
the  land  which  is  to  be  purchased  with  the  English  property. 

Then  it  is  said  to  be  a  revocation.  But  how  can  a  void 
deed  be  a  revocation  1  The  operation  of  a  void  settlement 
can  be  no  more  to  revoke  than  to  convey.  If  this  posi- 
tion were  true,  it  would  go  to  reverse  all  the  interlocutors,  for 
they  all  go  upon  the  ground  that  the  deed  1757  is  an  existing 
deed.  The  attempt  to  fetter  it  by  the  instrument  of  1763,  I 
consider  as  very  idle.  In  all  Courts  of  Justice,  but  especially 
in  Scotland,  where  written  instruments  are  peculiarly  sacred^ 
it  is  of  the  greatest  importance  that  they  should  be  construed 
by  fixed  rules  of  interpretation.  If  we  once  depart  from  prin- 
ciples or  the  established  rules  of  law  under  notion  of  some 
peculiar  hardship,  it  vnll  be  impossible  to  know  what  estate 
parties  are  to  take  under  a  conveyance.  I  don't  mean  to  pass 
any  particular  reflection  on  the  administration  of  justice  in  the 
Courts  in  Scotland.  The  same  thing  has  in  some  respects 
taken  place  in  this  country ;  for,  as  old  Wilbraham  used  to  say, 
— 'No  man  could  teU  what  a  will  was,  until  it  got  to  the 
House  of  Lords,  owing  to  strained  niceties  and  refined  inter- 
pretations.' The  old  Scottish  law  waa  very  simple  in  its  r^u* 
lations  as  to  heritable  property,  and  there  was  no  place  in 
which  titles  were  more  secure.  I  cannot  but  say,  however,  that 
modem  decisions  have  very  much  departed  from  that  ancient 
simplicity. 

"  I  therefore  move — That  the  interlocutors  complained  of  be 
reversed,  that  the  interlocutor  of  1 795  be  affirmed,  and  that 
the  appellant  be  assoilzied  from  the  conclusions  of  the  action 
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brought  by  the  respondent,  and  tha4i  it  be  decerned  for  him 
accordingly  in  the  declarator  brought  by  him/' 
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1.  The  Notes  given  of  Lord 
Thurlow's  opinion  in  the  case  of 
Henderson  v.  Wilson  and  Mel- 
villes  were  taken  by  Mr.  Mundell, 
the  solicitor  for  Wilson,  the  apel- 
lant  in  the  Honse  of  Lords,  and 
given  by  him  to  Mr.  James  Chal- 
mer,  the  solicitor  for  Henderson, 
the  respondent.  Mr.  Thomson,  his 
agent  in  the  Court  below,  received 
them  from  Mr.  Chalmer.  A  copy 
of  them  was  made  in  1815,  by  the 
late  Mr.  J.  A.  Maconochie,  Advo- 
cate, and  is  preserved  along  with 
his  father,  Lord  Meadowbank's, 
Session  Papers  in  the  Advocates' 
Library. 

2.  There  is  also  preserved  in 
the  same  collection  a  copy  of  a 
letter  from  Mr.  Solicitor-General 
Blair,afterwardsLordPresident,  to 
Mr.  Thomson.  The  letter  is  dated 
February  14,  1801,  and  is  as  fol- 
lows :  ^^  I  have  at  length  perused 
the  appeal  case  which  you  sent  me 
some  time  ago.  You  say  that  Mr. 
Chalmer  thinks  the  judgment 
wrong ;  but  I  really  should  not 
have  discovered  this  from  reading 
the  case,  as  I  do  not  recollect  any 
argument  on  our  side  of  the  ques- 
tion which  is  not  fairly  brought 
into  view.  I  still  continue  of  my 
former  opinion,  that  the  substan- 
tial merits  of  the  case  are  with  us, 
and  that  the  judgment  cannot  be 
altered  without  encroaching  upon 


the  principle  which  was  laid  down 
in  the  case  of  Cunningham  v. 
Gainer,  although  I  do  not  much 
approve  of  the  wording  of  our  in- 
terlocutor, which,  if  I  remember 
aright,  was  the  operation  of  the 
head  of  our  Court,  whose  notions 
upon  the  subject  appeared  to  nie 
a  little  singular.  If  the  House  of 
Lords  shall  not  be  disposed  to 
afiBrm  the  judgment  as  it  stands, 
I  hope  they  will  find  sufficient 
ground  for  throwing  aside  all  the 
settlements,  so  as  to  make  an  in- 
testate succession,  in  which  case, 
I  see  from  the  pedigree,  that  our 
client  will  come  in  for  one  half." 

3.  The  case  of  Henderson  v. 
Wilson  is  sometimes  cited  as  an 
authority  for  the  proposition,  that 
a  settlement  of  heritage  cannot  be 
revoked  by  a  deed  improbative  by 
the  law  of  Scotland,  although  pro- 
bative by  the  law  of  the  place 
where  it  is  executed.  It  is,  how- 
ever, no  authority  on  this  point,  as 
there  was  no  express  revocation  of 
the  prior  settlement,  and  it  there- 
fore fell  to  be  regulated  by  the 
rules  applicable  to  an  implied  re- 
vocation. This  view  is  consonant 
with  the  opinion  of  Lord  Ful- 
lerton  in  the  case  of  Leith's 
Trustees  v.  Leith,  January  6, 
1848. 

4.  In  that  case.  Lord  Fuller- 
ton  observed, — "  Revocation  may 
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be  of  two  kinds.  One  when  with- 
out any  express  recall  of  the  former 
deed,  the  grantor  executes  another 
essentially  inconsistent  with  it ;  for 
instance,  conveying  to  a  particular 
disponee  heritage  which  he  had  by 
a  prior  deed  conveyed  to  a  differ- 
ent party.  The  effect  of  this,  which 
is  sometimes  termed  an  implied 
revocation,  will  of  course  depend 
on  the  efficiency  of  the  second  con- 
veyance ;  and  in  the  case  of  Scot- 
tish heritage,  if  this  second  deed 
is  defective  in  any  of  the  forms  re- 
quisite to  support  a  disposition  of 
heritage  by  the  law  of  Scotland, 
the  first  deed  will  remain  effectual. 
Without  embarrassing  ourselves 
with  the  authorities  of  the  civil 
law  on  this  point,  I  think  we  may 
safely  hold,  that  by  the  law  of 
Scotland  a  revocation  of  this  kind 
is  not  effectual,  unless  the  deed 
from  which  it  is  implied  be  effec- 
tual to  convey  the  subject  of  con- 
veyance to  the  new  disponee.  The 
disponer,  though  intending  to  pre- 
fer the  second  disponee  to  the  first, 
is  not  held  absolutely  to  extinguish 
the  right  of  the  first  disponee,  and 
so  to  let  in  the  heir-at-law  in  the 
event  of  the  second  deed  failing  of 
effect.  In  cases  of  this  kind,  then, 
the  efficacy  of  the  second  deed  as 
a  revocation  must  depend  on  its 
efficacy  as  a  conveyance,  and  in 
this  sense  it  may  be  said  that  a 
revocation,  in  order  to  be  effectual. 


requires  to  be  executed  in  such  a 
way  as  to  be  capable  of  affecting 
Scots  heritage. 

5.  "  Accordingly  it  rather  ap- 
pears to  me  that  this  was  the  prin- 
ciple on  which  some  of  the  cases 
referred  to,  such  as  that  of  Hen- 
DEBSON  V.  Wilson  and  Mel- 
YILLES,  and  some  others,  were  de- 
cided. In  those  cases  there  was 
no  express  revocation,  and  there 
could  be  no  question  of  the  effect 
of  such  revocation.  Thus,  in  the 
case  of  Henderson  v.  Melville, 
the  Court  here  had  found,  that  the 
second  procuratory,  though  impro- 
bative,  was  a  sufficient  declaration 
of  the  grantor's  will  in  the  exercise 
of  his  reserved  powers,  and  that 
the  first  procuratory  was  effec- 
tually revoked.  This  judgment 
was  reversed  by  the  House  of 
Lords,  and  the  reversal  is  an  ex- 
press authority  for  the  proposition 
already  mentioned,  viz.,  that  a  se- 
cond deed  purporting  to  convey 
heritage,  will  not  be  held  by  the 
mere  force  of  implication  to  revoke 
a  former  conveyance,  unless  such 
second  deed  be  probative,  and, 
consequently,  effectual  for  its  pur- 
pose. But  that  authority,  and 
others  of  the  same  kind,  do  not 
touch  the  present  question,  which 
arises  on  the  effect  of  an  express 
revocation,  or  a  clause  which  is 
held  by  the  defender  to  be  equi- 
valent to  an  express  revocation." 
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An  express  Revocation  of  a  prior  Settlement  in  favour  of  a  Stranger 
contained  in  a  svbsequent  Conveyance  to  another  Stranger  executed 
on  DeaM>edy  restores  ike  right  of  the  Heir  of  Investiture, 

CRAWFURD  V.  COUTTS. 

In  1771,  Colonel  Crawford  executed  an  entail  of  his  estate  March  I4,i806. 
of  Crawfordland  in  favour  of  himself  in  liferent,  and  the  heirs-  ijabeativi. 
male  of  his  body ;  whom  faiUng,  to  Hugh  Crawfurd  of  Jordan- 
hill,  and  the  heirs-male  of  his  body  ;  whom  failing,  to  other 
substitutes. 

The  deed  contained  a  clause  reserving  power  to  the  grantor, 
"  at  any  time  of  his  life,  et  eliam  in  articulo  mortis,  to  alter, 
innovate,  annul,  and  make  void  these  presents,  either  in 
whole  or  in  part,  and  to  infringe  upon  or  totally  change  the 
foresaid  series  of  heirs,  or  course  and  order  of  succession  above 
devised/' 

In  1793,  Colonel  Crawford,  while  on  deathbed,  executed  a 
gratuitous  disposition  of  the  same  lands  in  favour  of  Thomas 
Coutts.  This  deed  contained  the  following  clause : — "  And  I 
hereby  revoke  and  recall  all  former  dispositions,  assignations,  or 
other  deeds  of  a  testamentary  nature  formerly  made  and  granted 
by  me,  to  whatever  peraon  or  persons,  preceding  the  date  here- 
of, and  particularly  a  deed  granted  by  me  in  the  year  1771, 
settling  my  estate  upon  Sir  Hugh  Crawford,  Bart,  of  Jordan- 
hill,  and  his  heirs  ;  and  I  declare  the  same  to  be  void  and  null, 
so  far  as  these  deeds  are  conceived  in  favour  of  the  persons 
to  whom  they  are  granted,  but  to  be  valid  and  sufficient  to  the 
extent  of  the  powers  therein  reserved  to  me,  to  revoke,  alter, 
or  innovate  the  same,  to  the  effect  only  of  making  these  pre- 
sents effectual  in  favour  of  the  said  Thomas  Coutts  and  his 
foresaids." 

Colonel  Crawfurd  died  six  days  after  the  execution  of  this 
deed.  Mrs.  Elizabeth  Crawfurd,  his  heir-of-line,  brought  a  re- 
duction of  both  settlements,  contending  that  the  deed  1771,  in 
so  far  as  it  was  conceived  in  favour  of  Sir  Hugh  Crawford  and 
the  other  strangers  thereby  called  to  the  succession,  was  revoked 
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Ceawfdhd    by  the  deed  1793,  and  that  this  last  deed  fell  by  the  law  of 
Coorre.      deathbed. 

1806. 

aequmbnt  lOR  Plbadkd  FOR  THE  Hbir. — ^When  a  liege  paustie  deed  is  effec- 
tually revoked,  a  deathbed  deed,  made  under  cover  of  a  reseired 
power  in  the  liege  poustie  deed,  is  liable  to  be  reduced,  if  it  is  to 
the  prejudice  of  the  heir-at-law. 

By  the  deed  1 793,  the  prior  settlement,  which  excluded  the 
heir-at-law,  was  recalled,  and  the  new  conveyance  contained  in 
that  deed  is  liable  to  reduction  ex  capite  lectL  The  heir  does 
not  take  the  estate  under  either  of  the  deeds.  He  takes  it  in 
virtue  of  his  right  as  heir-at-law.  There  is  no  room,  therefore, 
for  the  doctrine  of  approbate  and  reprobate. 

It  is  possible  that  a  person  may  in  a  deathbed  deed  so  qualify 
his  revocation  of  the  liege  paustie  deed  as  to  protect  the  death- 
bed deed  from  challenge.  A  deathbed  deed,  after  recalling  the 
liege  poustie^  may  contain  an  express  provision,  that  if  the  second 
deed  shall  be  reduced  on  the  head  of  deathbed,  or  any  other 
ground,  then  the  revocation  shall  be  void,  and  the  original  deed 
stand  good.  In  such  a  case,  it  might  be  held  that  the  heir  had 
no  interest  to  reduce  the  deathbed  deed,  because  the  only  con- 
sequence of  his  reduction  would  necessarily  be  to  keep  alive 
the  liege  pouatie  deed  by  which  he  was  equally  excluded.  The 
more  accurate  conveyancers,  however,  do  not  use  words  of  reyo- 
cation  at  all,  but  merely  declare,  that  if  the  new  deed  shall  from 
any  circumstance  become  ineffectual,  the  former  conveyance 
shall  stand  good.  There  is,  however,  no  such  qualification  or 
declaration  in  the  present  case. 

AaotiMKirr  for  Plbadbd  FOR  THE  DisPOKSE. — If  a  porsou  make  a  disposition 
^'^*  of  his  heritage  in  favour  of  the  heir,  who  is  aUoqui  sticcessttrus, 
and  if  the  disposition  contain  a  power  to  revoke  or  alter  at  any 
time,  etiam  in  articulo  mortis,  the  reserved  power  cannot  be 
exercised  upon  deathbed  to  the  prejudice  of  the  heir.  The 
reason  of  this  is,  that  the  right  of  the  heir  was  previously  en- 
tire, and  could  not  therefore  be  cut  off  by  a  deed  executed  on 
deathbed. 

When,  however,  a  person  has  in  liege  paustie  executed  a  dis- 
position in  favour  of  a  stranger,  ue.,  any  person  other  than  the 
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heir  cUtoqui  successurudj  containing  a  power  to  revoke  or  alter,  Cbawturd 
the  reserved  faculty  may  be  exercised  at  any  time,  etiam  in  lecto^  coutm. 
so  as  to  enable  the  grantor  to  convey  the  estate  to  any  other  "J^ 
person  whom  he  chooses.  The  reason  of  the  difference  in  the 
two  cases  is  obvious,  froni  the  principles  upon  which  the  law  of 
deathbed  is  founded.  By  the  liege  poustie  settlement  in  favour 
of  the  stranger,  the  right  of  the  heir  is  completely  cut  off. 
A  revocation,  therefore,  and  a  new  disposition  executed  on 
deathbed  cannot  be  challenged  by  the  heir,  for  it  is  not  to 
his  prejudice,  his  right  having  been  previously  destroyed  by 
the  liege  patistie  disposition.  Neither  can  the  disponee  under 
the  prior  settlement  challenge  the  new  deed,  for  the  right 
of  reducing  upon  the  head  of  deathbed  is  a  privilege  which 
does  not  belong  to  the  disponee,  but  belongs  solely  to  the  heir. 
It  is  not  the  object  of  the  law  of  deathbed  to  protect  the  dis- 
ponee. 

When  a  disposition  is  executed  in  liege  poustie  in  favour  of  a 
party  not  alioqui  successuruSy  the  right  of  the  heir  is  entirely 
at  an  end.  The  reserved  power  may  be  exercised  in  his  favour, 
but  it  can  never  be  exercised  to  his  prejudice ;  for  his  right 
having  once  been  cut  off,  it  is  of  no  consequence  to  him  in  what 
manner  the  estate,  which  has  already  been  disponed  to  a  stranger, 
shall  be  afterwards  burdened  or  conveyed. 

The  plea  that  the  second  deed  consists  of  two  separate  and  dis- 
tinct parts,  and  that  it  may  be  held  as  a  valid  deed  in  so  far  as 
it  revokes,  and  at  the  same  time  as  an  invalid  deed  in  so  far  as 
it  conveys,  cannot  be  sustained.  The  revocation  of  the  former 
deed  and  the  new  institutio  heredis  are  partes  ejusdem  negotii. 
The  one  cannot  subsist  without  the  other,  nor  be  separated 
from  it.  The  revocation  was  a  necessary  step  towards  making 
the  new  institutio  heredis  effectual.  It  was  made  only  eo  intuitu, 
and  it  never  would  have  been  made  at  all,  except  with  that 
view.  If,  therefore,  the  new  institutio  heredis  is  not  effectual, 
neither  can  the  revocation  be  effectual.  It  is  not  an  absolute 
and  unqualified  revocation  made  for  the  sole  purpose  of  ex- 
cluding the  former  disponee.  It  is  merely  a  qualified  and  con- 
ditional revocation,  to  make  room  for  a  new  disponee  whom  the 
grantor  preferred  to  the  former  one.  The  former  disposition  of 
1771   was  revoked  "  to  the  effect  only  of  making  these  pre- 
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Crawptjrd    sents  eflFectual  in  favour  of  the  said  Thomas  Coutts  and  his 
CouTTs.      foresaids." 


1806. 


Judgment.        The  Lord  Ordinary  Reported  the  case  to  the  Court,  and  the 

Court  "  Assoilzied  the  defenders." 

MS.  Notes.  On  the  Session  Papers,  Lord  President  Campbell  has 

bdi's  Session'  written, — "  Deathbed.    Reserved  faculty.     The  doctrine  of  re- 

Papers.  served  faculties,  and  of  exercising  them  on  deathbed,  while  the 

prior  deed  has  been  in  favour  of  one  not  cdioqui  successurus, 

is  now  very  well  established  and  understood.    See  the  Appeal 

case  for  the  respondent  in  the  Douglas  cause,  1779.     The  heir 

called  by  such  deed  cannot  object  to  the  condition  under  which 

he  is  called,  and  the  heir-at-law  or  heir  of  the  investiture  being 

excluded  by  the  prior  deed  in  liege  poustie^  has  no  interest,  and 

therefore  no  title  to  object. 

"  It  is  said  that  the  pursuer  in  this  case  was  not  entirely  ex- 
cluded by  the  deed  1771,  having  been  called  in  the  last  place, 
under  the  description  of  heirs  and  assignees  whatsoever,  and 
that  it  was  not  in  the  power  of  Colonel  Crawfurd,  by  the  death- 
bed deed,  to  deprive  her  at  least  of  this  chance.  This,  however, 
is  but  a  very  remote  interest,  and  has  not  been  much  attended 
to  in  such  cases ;  heirs  and  assignees  implying  in  its  nature  a 
fee-simple,  and  not  properly  a  destination  of  succession.  It  is 
the  usual  termination  of  every  deed  of  settlement,  meaning  only 
that  the  heir-general  is  to  take  before  the  King  as  tdtimus  hares, 
and  it  cannot  be  considered  as  a  clause  of  return. 

"  As  to  the  clause  of  revocation  contained  in  the  deathbed 
deed,  this  will  have  its  eflFect  upon  the  supposition  that  the 
settlement  containing  it  is  effectual,  but  not  otherwise.  Such  a 
clause  is  in  its  nature  conditional,  unless  the  contrary  were  ex- 
pressed in  very  clear  terms.  See  the  argument  in  the  case  of 
Montgomery  v.  Fowlis,  now  in  the  roll." 

Not.  17, 1796.      The  Hcir-at-law  having  Reclaimed,  the  Court  "  Adhered.'* 
Bif *iil°*cim        ^^  *'^®  Session  Papers,  Lord  President  Campbell  has  again 
beU's  Sesaioii    written, — "  See  former  Notes.   There  are  cases  in  which  a  deed 
apere,  ^^^  ^^  effectual  in  part,  and  set  aside  in  part ;  e.p.j  a  will  be- 

queathing both  personal  estate  and  heritage  may  be  good  as  to 
the  first,  and  bad  as  to  the  last.     Or  a  deed  disposing  of  per- 
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sonal  estate  may  be  set  aside  as  to  the  legitimy  and  be  sustained    Cbawpukd 
as  to  dead's  part     But  even  in  these  cases,  the  same  party      coutt*. 
cannot  both  approbate  and  reprobate.  18067 

'^  In  the  case  of  a  deed  containing  a  revocation  and  settling 
of  new,  it  may  depend  on  circumstances  whether  it  can  be 
divided  or  not.  See  Notes  on  case  of  Henderson  and  Wilson, 
January  31,  1797.  It  may  be  so  conceived  as  to  be  clear 
either  way.  It  may  say  expressly — This  shall  in  all  events 
stand  as  a  revocation,  whether  it  be  good  or  not  as  a  settle- 
ment ;  or  it  may  say  the  contrary.  But  supposing  it  not  to  be 
explicit  one  way  or  other,  we  ought  rather,  in  dubioy  to  presume 
that  the  whole  deed  was  meant  to  stand  or  fall  together. 

"  In  the  present  case,  the  language  of  the  deed  favours  very 
much  this  supposition,  and  therefore  the  heir-at-law  still  re- 
mains excluded.  One  or  other  of  the  deeds  must  take  effect, 
and  it  is  jus  tertii  for  the  pursuer  to  maintain  that  the  first 
shall,  and  not  the  second.  The  case  is  just  the  same  with  a 
virtual  revocation.  See  the  English  case  in  the  Information  for 
Coutts. 

"  Although  the  law  of  deathbed  was  salutary  when  first  in- 
troduced, the  reasons  in  support  of  it  are  not  so  strong  now, 
and  it  is  but  a  partial  remedy  at  best,  as  it  does  not  reach  per- 
sonal estate.  No  occasion  to  stretch  it.  The  doctrine  of  the 
decisions  is  the  result  of  two  distinct  propositions,  both  of  which 
are  well  founded  in  truth  and  justice.  English  money-lenders 
have  been  advised  to  rely  on  this.  See  opinion  for  Bankers, 
&c.,  by  the  late  Lord  Justice-Clerk  Braxfield,  Impossible  to 
distinguish  between  heritable  debts  and  land.  Adjudications 
and  wadsets  partake  of  the  nature  of  both  property  and  debt. 

'*  When  one  makes  a  deed  in  favour  of  a  stranger  in  liege 
poustie^  it  is  not  to  be  presumed  that  he  does  this  merely  with 
the  view  of  eluding  the  law  of  deathbed.  He  knows  that  he 
may  die  suddenly,  without  having  the  opportunity  of  making 
another.  He  therefore  seriously  means  to  prefer  the  person 
called,  but  reserves  a  power  of  changing  him  for  another,  quart- 
docunque." 

The  Heir-at-law  having  Appealed,—"  It  was  Ordered  and  Ad-  r^.'^^^''^- 
judged.  That  the  cause  be  remitted  back  to  the  Court  of  Session  ^^^7  ^^^  i^eo. 
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Cbawfurd    in  Scotland ;  and  that  the  said  Court  do  rehear  the  parties  upon 

couTTs.      the  interlocutors  complained  of  in  the  said  appeal/* 

1806.  Lord  Rosslyn,  Chancellor,  observed, — "  The  hearing  at  the 

Opinios  op      bar  upon  this  cause  was  had  some  time  ago,  and  I  have  now  to 

BUgh'^Repo^,  state  the  result  of  the  opinion  I  have  formed  upon  it  The  more 

Vol.  ii.  p.  665.  J  j^j^ye  considered  this  case,  the  more  I  have  felt  the  difficulty  and 

importance  of  it.  I  had  the  advantage  of  trying  my  own  opinion 

by  communications  with  persons  conversantinthe  law  of  Scotland, 

who  were  present  at  the  hearing,  with  a  noble  and  learned  Lord, 

Lord  Thurlow,  who  perused  the  printed  cases»  and  with  a  Judge 

of  the  CouH  of  Session,  who  was  not  raised  to  the  Bench  when 

the  judgment  now  appealed  from  was  pronounced.   I  had  verbal 

communication  also  with  other  persons,  and  I  was  £a,voured  with 

the  result  of  the  opinions  they  had  formed. 

''  These  opinions  were  not  uniform.  If  they  had  all  gone  in 
one  course,  I  should  have  deemed  that  the  safe  mode  for  you  to 
have  followed  in  determining  this  cause,  though  it  had  differed 
from  my  own  sentiments.  It  is  proper  to  state,  that  the  learned 
Lord  I  alluded  to  concurs  with  me ;  and  that  our  opinion  is,  that 
the  judgment  in  the  present  case  is  contrary  to  law.  At  the 
same  time  he  feels,  as  I  myself  do,  much  difficulty  in  a  question 
purely  of  Scots  law  upon  such  opinions  as  we  can  form,  to 
state  it  as  advisable  to  reverse  the  judgment  of  the  Court  of 
Session. 

^*  1  shall  mention  in  a  few  words  the  nature  of  the  present 
question,  to  show  the  importance  of  it,  the  grounds  upon  which 
the  decision  proceeded,  and  the  nature  of  my  doubts  with  regard 
to  it ;  and  I  shall  then  submit  what  I  conceive  is  proper  to  be 
done  in  the  present  case. 

"  The  facts  in  the  cause  are  short.  Colonel  Orawfiird  pos- 
sessed an  estate,  which  he  destined  by  deed,  several  years 
ago,  to  Sir  Hugh  Crawfurd,  who  was  not  his  heir.  This  deed 
remained  in  Colonel  Crawfurd's  hands  undelivered  ;  but  if  he 
had  died  without  executing  any  other  deed,  no  doubt  the 
estate  would  have  gone  to  Sir  Hugh.  He  reserved  a  power, 
however,  to  alter  the  deed,  in  whole  or  in  part>  et  etiam  in  arit- 
culo  mortis. 

"  This  reservation  referred  to  a  point  in  the  ancient  law  of 
Scotland,  which  I  have  always  looked  up  to  as  of  great  excel- 
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lence  ;  and  I  have  read  cases  where  it  was  treated  with  great    ceawfubd 
respect  by  Lord  Hardwicke.  By  that  law,  no  deed  is  valid  against      courrs. 
the  heir,  if  executed  on  deathbed,  that  is,  if  the  grantor  be  at-       isoe. 
tacked  with  the  sickness  of  which  he  dies,  and  does  not  survive 
a  certain  number  of  days.  In  the  argument  stated  in  the  printed 
cases,  it  was  held  out  that  this  was  a  personal  privilege  in  favour 
of  the  heir-at-law,  a  regulation  for  his  benefit  alone.     But,  in  my 
opinion,  this  comes  far  short  of  the  excellence  of  the  regulations; 
it  is  also  highly  favourable  to  the  dying  man,  that  his  last  mo- 
ments should  not  be  disquieted.  It  was,  perhaps,  at  first  intended 
to  put  a  stop  to  the  granting  legacies  to  the  church  and  to  chari- 
ties, which  prevailed  so  much  in  those  days  ;   it  now  prevents 
the  mischiefs  that  might  arise  from  deeds  obtained  by  besieging 
a  person  when  near  his  death. 

''  The  heir  has  a  right  to  set  aside  all  deeds  executed  con- 
trary to  this  regulation.  It  appears  in  the  present  case,  that 
Colonel  Crawfurd  entertained  a  purpose  that  Sir  Hugh  Crawfurd, 
in  whose  favour  he  had  made  the  former  deed,  should  not  suc- 
ceed to  his  estate  ;  and  that  he  also  had  the  intention,  when  in 
a  declining  state  of  health,  to  leave  it  to  a  very  respectable  gen- 
tleman, an  old  and  intimate  friend,  perhaps  his  relation.  By  him 
it  was  neither  asked  nor  expected ;  and  when  I  mention,  that 
this  was  Mr.  Coutts,the  respondent  in  the  present  appeal,  I  need 
not  add,  that  he  could  be  supposed  to  want  it  but  httle.  With- 
out communication  with  Mr.  Coutts,  he  revoked  the  disposition 
in  favour  of  Sir  Hugh,  and  by  same  deed  conveyed  one  of  his 
estates  to  the  former. 

"  After  Colonel  Crawfurd's  death,  the  appellant,  his  heir-at- 
law,  claimed  his  estates,  if  no  person  could  show  a  better  right 
to  them.  For  this  purpose,  she  brought  an  action  before  the 
Court  of  Session  for  setting  aside  the  disposition  to  Mr.  Coutts 
as  void,  being  granted  on  deathbed  ;  and  contending,  that  the 
pretended  sale  of  the  other  estate  was  invalid,  being  a  mere  fic- 
tion. She  called  Mr.  Coutts  and  Sir  Hugh  Crawfurd  as  parties, 
but  the  latter  was  entirely  out  of  the  case.  The  only  title  he 
could  make  was  through  the  deed  which  had  been  revoked.  He, 
however,  founded  upon  this,  that  it  was  the  intention  of  the  de- 
ceased that  he  should  take  the  estate  if  it  did  not  go  to  Mr. 
Coutts.     But  the  deed  in  his  favour  was  revoked  in  the  most 
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Cbawford     marked  manner,  and  all  intention  as  to  him  was  clearly  gone. 
Coum.      When  the  question  was   agitated  with  regard  to  the  estate 
lioeT      which  was  the  subject  of  the  fictitious  sale,  Sir  Hugh  having 
stated  his  argument,  that  if  his  deed  was  not  revoked  that  es- 
tate must  belong  to  him,  the  Court  found  that  the  heir  was  en- 
titled to  it,  the  deed  to  Sir  Hugh  being  expressly  revoked. 

"  That  determination  was  posterior  to  the  decision  which 
forms  the  subject  of  the  present  appeal  in  the  other  part  of  the 
cause,  and  Sir  HugVs  argument,  in  some  degree,  arose  out  of 
that  decision.  The  Court  then  held  the  ground  of  giving  the 
estate  to  Mr.  Coutts,  by  some  confused  mode  of  reasoning,  to  be 
of  this  nature :  '  It  is  true  an  heir-at-law  has  a  right  to  set 
aside  deeds  executed  on  deathbed  ;  but  what  right  have  you  in 
the  present  case  ?  Sir  Hugh  must  take  in  preference  to  you 
though  his  deed  was  revoked  ;  it  was  a  revocation  only  to  the 
purpose  of  validating  the  deed  in  Mr.  Coutts'  favour.  Sir  Hugh 
is  a  bar  to  you  ;  but  as  the  intention  of  the  deceased  was  not 
in  his  favour,  therefore  Mr.  Coutts'  right  is  against  him.' 

"  The  Court  then  added  a  good  deal  of  reasoning  upon  the 
decisions  which  had  been  pronounced.  In  one  of  these,  about 
twenty-five  years  ago,  there  occurred  a  case,  Rowan  v.  Alex- 
ander, 22d  November,  1775,  where  a  person  possessed  of 
two  estates.  A,  and  B.,  by  one  deed  conveyed  both  estates 
to  certain  disponees ;  and  by  a  second  deed  executed  on 
deathbed,  he  conveyed  the  estate  B.  to  certain  other  persons. 
Lord  Auchinleck,  a  respectable  Judge,  before  whom  this  ma4;ter 
was  first  argued,  held,  that  the  heir-at-law  was  entitled  to  the 
estate  B.,  and  that  the  deathbed  deed,  though  ineffectual  as  a 
conveyance,  was  sufficient  as  an  implied  revoccUion  of  the  former 
deed  with  regard  to  that  estate ;  and  he  supported  the  first  deed 
as  to  the  other  estate. 

"  This  judgment  was  altered  by  the  Court  upon  an  appeal  to 
them  ;  and  it  was  determined  that  the  deathbed  deed  was  effec- 
tual, on  the  ground  that  the  heir  was  cut  off  by  the  first  deed, 
of  which  there  was  no  express,  but  merely  an  implied  reyoca- 
tion,  by  the  subsequent  disposition  of  the  estate  B.  on  deathbed; 
and  that  if  the  deathbed  deed  was  not  to  subsist^  the  prior  deed 
would  be  effectual.  The  Court  of  Session  hero  made  a  distioc- 
tioii  between  an  express  revocation  and  an  implied  one,  which  I 
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confess  I  do  not  feel.     If  a  person  makes  a  disposition  of  his    c^awfurd 
estate,  and  locks  it  up  in  his  repositories,  and  at  the  distance  of      Cuutts. 
ten  years  makes  another  disposition  of  the  same  estate,  I  should      Im^ 
be  of  opinion  that  the  former  deed  was  reroked,  and  that  the 
posterior  one  must  take  effect. 

"  Another  distinction  was  taken  in  the  present  case,  namely, 
that  though  Colonel  Crawf urd  being  on  his  deathbed  could  not 
execute  a  valid  disposition  of  his  estate,  yet  he  could  still  execute 
the  reserved  power  to  alter  contained  in  his  former  deed,  and 
which  he  chained  on  Sir  Hugh  Crawfurd  the  volunteer.  My  ob- 
jection to  this  is,  that  such  a  reservation  cannot  be  allowed.  A 
man  may  reserve  a  power  to  charge  his  disponee,  whose  sole 
right  being  founded  on  the  disposition,  he  cannot  object  to  any 
part  of  it.  But  what  is  the  nature  of  the  reservation  made  by 
Colonel  Crawfurd  ?  It  is  a  reservation  of  a  power  to  do  on 
deathbed  what  the  law  says  he  shall  not  do  in  that  situation. 
He  might  reserve  a  power  to  alter  his  former  disposition  at  any 
time  of  his  life,  which  was  a  reservation  against  the  disponee, 
but  he  could  not  reserve  a  power  against  the  heir-at-law,  to  do 
a  deed  which  was  contrary  to  law. 

"  I  may  illustrate  this  by  mentioning  an  instance  where  Lord 
Hardwicke  determined  a  similar  question  upon  a  similar  point 
of  law.  A  person  conveyed  her  estate  to  her  daughter,  an  in- 
fant, with  power  to  dispose  of  the  same  during  her  minority,  or 
to  devise  it  by  will  for  certain  purposes.  The  daughter  was  a 
grown  infant,  and  under  coverture.  After  the  mother's  death, 
the  infant's  husband  got  her  to  grant  a  conveyance  to  his  credi- 
tors, which  was  a  diflFerent  purpose  from  those  pointed  out  by 
the  mother.  The  daughter  afterwards  devised  her  estate  by  will, 
and  died  before  her  age  of  twenty-one  years.  It  was  contended 
in  this  case,  that  though  the  daughter  was  an  infant,  yet  what 
she  did  in  execution  of  the  power  granted  by  her  mother  must 
be  held  valid.  Lord  Hardwicke  appears  to  have  been  at  first 
caught  with  this  argument,  but  he  was  clear  that  the  powers 
mentioned  in  the  mother's  conveyance  were  contrary  to  law  ; 
and  though  an  infant  of  twenty  years  had  a  greater  capacity  of 
mind  than  one  of  tender  years,  yet  by  law  they  were  under  the 
same  disabilities.  The  same  mode  of  reasoning  applies  to  the 
case  now  before  us. 

2  R 
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Crawfitrd  <i  jj  appears  that  the  judgment  of  the  Court  below  must  have 
CouTTs.  proceeded  on  a  fallacy.  The  deed  in  favour  of  Mr.  Coutts 
1806.  being  executed  on  deathbed  was  a  nullity  ;  the  deed  in  favour 
of  Sir  Hugh  was  also  a  nullity,  because  it  was  revoked,  both 
expressly  and  by  implication.  But  the  Court,  in  some  singu- 
lar way,  by  splicing  these  two  nullities  together,  which  taken 
singly  were  of  no  effect,  formed  a  deed  carrying  off  the  estate 
from  the  heir,  though  against  a  positive  law. 

'^  The  respondent  founded  part  of  his  argument  upon  what  is 
termed  in  Scots  law  the  maxim  of  approbate  and  reprobate. 
Says  Mr.  Coutts,  *  If  you  approbate  the  revocation  of  the  deed 
to  Sir  Hugh,  contained  in  the  posterior  deed  in  my  favour,  then 
you  cannot  reprobate  the  other  clause  of  that  deed.'  But  this 
IS  felse  reasoning.  The  Court  cannot  say  to  the  heir-at-law, 
Under  what  deed  do  you  claim  1  It  is  enough  for  her  to  say, 
God  and  nature  have  made  me  heir-at-law ;  show  me  by  what 
deed  my  right  is  cut  off.  The  title  of  an  heir-at-law  is  al- 
ways complete,  insomuch  that  a  conveyance  or  devise  to  sudi 
heir  in  fee  is  held  null,  and  of  no  avail.  The  law  of  England 
in  such  a  case  says,  the  heir  is  in  by  descent^  and  not  by 
purchase. 

**  Having  stated  so  much  of  the  argument  in  the  present  case, 
I  must  now  mention  the  doubts  that  have  occurred  to  me  upon 
the  subject.  I  cannot  concur  in  the  judgment  which  has  been 
pronounced  ;  and  if  I  had  been  sitting  as  sole  Judge  in  a  court 
of  law,  bound  to  act  according  to  the  dictates  of  my  conscience, 
I  must  have  determined  against  the  judgment  of  the  Court  be- 
low. But  the  case  is  different  here  :  when  I  am  to  state  what 
I  conceive  is  fit  to  be  done,  I  cannot  arrogantly  direct  that  my 
opinion  should  be  held  better  than  that  of  the  Court  of  Session, 
and  on  a  point  of  Scots  law  of  great  importance  to  the  public, 
assert  that  they  have  been  mistaken. 

**  A  matter,  which  which  I  have  yet  to  mention,  appears  to 
have  biassed  the  Court  considerably.  Within  these  last  twenty* 
five  or  thirty  years  an  attempt  has  been  made  to  remedy  an  in- 
convenience in  conveyancing,  which  was  a  good  deal  felt.  In 
Scotland  every  security  on  real  estate  is  itsetf  real  Persons  in 
this  country  having  money  to  lend  are  informed  that  the  titles 
to  estates  in  Scotland  are  clear,  and  that  interest  is  there  well 
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paid ;  but  they  are  staggered  when  they  learn  that  they  cannot    ^^'*^^'"*" 
dispose  of  such  securities  by  will.     A  desire  at  first  prevailed  to      Co^rrs^ 
have  this  matter  settled  by  Act  of  Parliament,  but  it  was  not       18O6. 
effected.     The  present  Lord  President  of  the  Session,  and  the 
late  Lord  Justice-Clerk,  who  was  eminent  for  his  knowledge  in 
conveyancing,  thought  they  could  do  away  this  difficulty,  and 
still  make  a  good  security  by  creating,  and  so  reserving,   a 
power  to  devise  by  will.     I  am  apprehensive  that  the  decision 
in  this  case  would  involve  questions  relative  to  the  securities  so 
vested  in  trustees,  and  therefore  I  feel  the  more  delicacy  with 
regard  to  it  where  the  consequences  might  be  so  widely  extend- 
ed and  so  disagreeable. 

"  I  have  considered  this  point  along  with  the  noble  and 
learned  Lord  already  alluded  to,  and  we  agree  in  opinion,  that 
it  should  be  regulated  by  an  Act  of  Parliament,  declaring  that 
money  secured  on  real  estates  should  stiU  be  considered,  and 
be  devisable,  as  money,  though  descendible  to  the  heir-at-law, 
as  in  mortgages  in  fee  in  this  country. 

"  Upon  the  whole,  my  opinion  is,  that  the  case  should  be 
remitted  to  the  Court  of  Session,  with  a  direction  to  them  to 
reconsider  their  judgment.  I  think  a  further  consideration  of 
it  may  open  and  enlarge  the  views  of  the  Court ;  for  upon  a 
part  of  the  cause  subsequent  to  that  now  appealed  from,  they 
preferred  the  heir-at-law,  and  they  must  then  have  entertained 
an  idea  of  the  case  which  was  not  consistent  with  their  former 
decision." 

A  rehearing  having  taken  place  in  the  Court  of  Session,  and  Judgment  on 
the  parties  having  given  in  Memorials,  the  Court  pronounced  Feb.  8,  I801. 
the  following  interlocutor  : — "  The  Lords  having  resumed  con- 
sideration of  this  cause,  and,  in  obedience  to  a  remit  from  the 
most  honourable  the  House  of  Lords,  again  heard  counsel  for 
the  parties  upon  the  interlocutor  complained  of  in  the  appeal  to 
the  most  honourable  House,  and  having  advised  the  mutual 
Memorials  for  the  parties,  they  Adhere  to  the  interlocutor  as- 
soilzing  the  defenders  from  the  reduction,  in  so  far  as  concerns 
the  lands  of  Crawfurdland,  and  decern." 

LoBD  Meadowbank  observed, — "  It  is  of  little  consequence  jjg  X^ 
as  to  fiiture  settlements,  because  the  question  may  be  obviated 
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CBAWpnRD    }yj  morG  accurate  expressions.     But  it  is  of  consequence  as  to 
CouiTs.      past  deeds.     The  object  here  is,  to  take  advantage  of  a  criticai 
1806.       inaccuracy  in  the  clause  in  question.     I  am  for  adhering.*' 
Opimioot.        Lord  Polkemmet  observed, — "  I  have  been  all  along  against 
Sir  Hay  Camp- the  intcrlocutor.     A  party  may  no  doubt  disinherit  his  heir  in 
PaMr8.*"*°'^   ^^ff^  po^ti^y  but  that  supposes  a  deed  inter  vivos,  which  is  to 
continue  eflfectual,  though  it  reserved  power,  or  even  a  moriis 
causa  deed,  if  it  is  to  remain  the  subsisting  deed  under  which 
titles  are  to  be  made  up.     But  when  it  is  cancelled  or  totally 
annihilated,  so  as  to  bring  the  deathbed  deed  to  be  the  only 
subsisting  one,  then  the  heir-at-law  may  step  in,  because  no- 
thing excludes  him  except  the  deathbed  deed  alone.     In  the 
present  case,  the  evidence  is  strong  to  point  out  that  Sir  Hugh  was 
excluded  in  all  events.    The  liege  poustie  deed  is  left  as  a  blank, 
and  good  for  nothing.    No  titles  can  be  made  up  on  it   But  if 
we  can  set  up  the  deed  1791  at  all,  it  would  be  as  a  mere  trusty 
not  excluding  the  heir-at-law.*' 
MS.  Notes.  IiORD  Jcjstice-Clerk  Eskgrovb  observcd, — "  I  am  for  alter- 

biu"¥eMiSn^  iug.  A  straugor  is  a  mere  donee.  Power  of  revocation  not  neces- 
Papera.  gary  as  to  him.     It  is  only  necessary  to  extend  the  grantor's 

power  against  the  heir,  and  in  face  of  law  of  deathbed.     True, 
that  the  heir  must  have  an  interest.    But  here  the  interest  aris- 
ing from  the  revocation  is  plain.    There  is  nothing  in  the  clause 
bringing  back  the  estate  to  Sir  Hugh  Crawfurd.     Suppose  the 
former  deed  cancelled,  or  thrown  into  the  fire.     A  man  may  ex- 
press his  meaning  in  plain  terms.''     Rowan  v.  Alexander,  Lord 
Alemore's  opinion. 
Ms'^t^         On  the  Session  Papers,  Lord  President  Campbell  has  again 
Sir  iiay  Camp-  written, — "  It  has  been  supposed  that  this  is  a  complex  and  an 
Papers.    ^^  intricate  question  upon  the  law  of  deathbed,  and  peculiar  to  the 
law  of  Scotland,  that  the  argument  in  support  of  the  former 
judgment  is  obtuse,  and  involving  in  it  some  degree  of  incon- 
sistency, and  that  the  law  of  deathbed  is  in  danger  of  suffering 
if  the  judgment  is  adhered  to. 

''  But  when  the  real  nature  of  the  question  is  clearly  onder- 
stood,  it  will  be  found,  that  although  it  involves  in  it  a  point 
relative  to  the  peculiar  law  of  deathbed,  it  is  truly  of  a  more 
general  nature,  in  so  far  as  it  arises  upon  the  construction  of 
different  deeds,  and  where  we  must  resort  to  the  common  legal 
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rules  of  construction,  in  order  to  find  out  the  import  and  effect    ^^^^^^ 
there,  the  deeds  themselves  not  being  at  one,  and  objections     coutts. 
being  set  up  which  are  said  to  strike  against  their  validity,  but       I8O6. 
not  in  whole,  no  matter  whether  arising  from  deathbed,  or  from 
any  other  ground  in  law  or  fact. 

"  It  is  believed  that  many  such  questions  are  to  be  found  in 
the  English  Reports,  as  well  as  in  ours.  See  Cases  in  Equity 
Abridged,  vol.  i.  p.  408  ;  vol.  ii.  p.  776.  In  all  such  cases  where 
we  have  different  and  contrary  deeds,  and  perhaps  conflicting 
rules  of  law  to  consider,  and  different  interests  to  attend  to, 
we  are  necessarily  called  upon  to  inquire  what  was  the  will,  and 
what  were  the  powers  of  the  maker  of  such  deed, — what  did  he 
intend,  and  what  has  he  actually  done  1  What  had  he  a  right  to 
do,  and  what  have  the  contending  parties  an  interest  and  a  right 
to  demand  1 

"  This  is  precisely  what  occurs  here  ;  and  in  whatever  way 
the  determination  may  be  given,  the  peculiar  law  of  Scotland 
with  respect  to  deathbed  will  remain  just  as  it  did  before,  with- 
out being  in  any  place  affected  by  it.  The  one  party  pleads 
upon  the  law  of  deathbed  ;  the  other  admits  that  law,  but  says, 
that  this  case  is  not  within  it,  and  denies  the  right  of  the  pursuer 
to  make  it  a  deathbed  question.  Whether  it  is  or  is  not,  your 
Lordships  will  determine  upon  a  fair  examination  of  the  deeds 
founded  on. 

"  Before  taking  a  minute  view  of  the  deeds,  let  me  say  a  word 
or  two  upon  a  general  topic  which  has  often  been  the  subject  of 
discussion  in  such  cases  as  the  present,  viz.,  upon  the  effect  of 
a  clause  reserving  a  power  to  alter,  &c.,  etiam  in  articulo  mortis. 
It  is  properly  enough  observed  in  the  pursuer's  memorial,  that 
clauses  of  this  kind  are  often  of  very  little  significancy  one  way 
or  another.  In  the  present  case,  when  the  deed  remained 
within  the  grantor's  power  to  the  last  moment  of  his  life,  and 
the  fee  of  his  estate  also  in  him,  this  clause  did  neither  good 
nor  harm  ;  for,  supposing  there  had  been  no  such  words  in  the 
deed,  I  am  of  opinion  that  Colonel  Crawfurd  could  have  done 
exactly  what  he  did  vrith  the  supposed  help  of  these  words, 
because  there  was  nothing  done  to  take  such  power  out  of  him. 

^*  Clauses  of  this  kind  are  meant  for  a  different  case,  viz.,  where 
tha  granter  divests  himself  of  the  fee,  and  ties  himself  up  in 
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CiuwFUED    gome  other  shape,  e.g.,  by  contract  of  marriage.     He  may  do 

CouTTs.      this  either  absolutely,  or  attended  with  the  quality  or  condition 

1800.       that  he  shall  nevertheless  have  a  reserved  faculty  or  power  to 

make  alterations  or  to  impose  burdens,  and  for  the  most  part 

these  words  etiam  in  articulo  mortis  are  added. 

"  It  is  on  all  hands  agreed  that  the  addition  of  these  words 
will  have  no  effect,  if  the  heir  aiioqui  sticcessurus  has  not  been 
excluded  by  any  act  done,  or  deed  executed  in  liege  poustie. 
How  far  they  can  affect  a  stranger  called  in  to  the  succession 
under  that  precise  quality,  is  a  different  question  ;  and  when  this 
question  first  occurred,  it  must  have  been  attended  with  some 
doubt  and  difficulty,  not  as  between  the  heir  aiioqui  suu^cessurus 
and  the  heir  pleading  on  the  deathbed  deed,  but  between  the 
person  called  by  the  liege  potisiie  deed  and  the  latter,  for  it  is 
very  plausible  to  say  that  no  man  can  by  any  clause  of  this 
kind,  or  by  any  figure  of  words,  assume  to  himself  the  power  of 
dispensing  with  the  law  by  doing  what  the  law  prohibits  him 
from  doing,  viz.,  disposing  of  his  heritage  on  deathbed,  and 
therefore,  that  this  condition  ought  to  be  held  pro  non  scripto, 
or  to  be  so  Kmited  as  to  admit  of  alterations  only  when  exe- 
cuted debito  tempore,  before  the  granter  comes  to  be  on  death- 
bed ;  and  further,  that  this  person,  although  a  stranger,  who  is 
called  in  to  the  succession,  vesting  in  him  a  certain  right  of  fee 
defeasible  only  by  lawful  deeds,  must  now  be  considered  as  the 
heir  aiioqui  successurus, '  and  ought  not  to  be  thrust  out  again 
by  any  deed  on  deathbed. 

"  The  contrary  argument,  however,  has  uniformly  prevailed 
in  such  cases,  viz.,  that  a  stranger  called  in  to  the  succession  in 
this  qualified  manner  must  give  way  to  the  qualities  and  con- 
ditions under  which  he  is  called,  and  is  not  entitled  to  challenge 
the  exercise  of  them,  even  in  articulo  mortis.  He  has  no  other 
way  of  getting  at  the  estate  but  by  claiming  under  that  very 
deed,  and  he  cannot  be  allowed  to  approbate  and  reprobate,  ue^ 
to  play  fast  and  loose  with  one  and  the  same  deed.  It  is  against 
the  stranger  heir,  not  the  heir-at-law,  that  such  a  clause  is 
pointed. 

"  Such  would  have  been  the  question  with  Sir  Hugh  Craw- 
furd,  had  the  fee  been  put  in  him  by  the  deed  in  1771.  We 
are  apt  to  startle  at  reserved  powers  to  alienate  on  deathbed 
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and  yet,  unless  we  resolve  at  once  to  depart  from  all  the  author-    Crawfurd 
ities  and  decisions  on  this  subject  from  the  beginning,  we  could      Codtts. 
not,  in  the  supposed  case,  have  decided  in  favour  of  Sir  Hugh.       isoe. 
But  the  present  case  is  attended  with  still  less  difficulty,  as  Sir 
Hugh  never  had  the  smallest  hold  of  this  estate  in  any  manner 
or  way,  Colonel  Crawfurd  himself  remaining,  by  the  deed  1771, 
in  the  fee  of  his  estate,  and  likewise  in  possession  of  the  instru- 
ment itself,  which  was  locked  up  in  his  repositories,  and  there- 
fore at  the  sole  disposal  of  the  granter  at  any  period. 

"  Accordingly,  Sir  Hugh  has  not  been  advised  to  compete 
with  Mr.  Coutts,  or  in  other  words,  it  is  admitted  that  Colonel 
Crawfurd  had  a  right  to  take  this  hope  of  succession  from  Sir 
Hugh,  and  to  give  it  to  another  stranger  in  preference  to  him, 
even  upon  deathbed. 

*'  But  now  the  heir-at-law  steps  in,  and  says,  that  since  you 
have  excluded  Sir  Hugh  by  laying  aside  the  deed  in  his  favour, 
you  must  also  lay  aside  the  other  deed  claimed  on  by  Mr.  Coutts, 
for  the  deed  being  thus  revoked,  and  the  other  liable  to  the 
objection  of  deathbed,  you  cannot  join  two  nullities  together  in 
order  to  make  an  effectual  settlement  in  favour  either  of  the 
one  or  the  other  of  these  gentlemen  to  carry  off  the  estate 
from  the  heir-at-law,  whose  right,  it  is  said,  is  always  complete, 
insomuch  that  a  conveyance  or  devise  to  such  heir  in  fee  is 
held  null. 

*'  This  last  observation  seems  to  be  grounded  upon  some 
principle  in  the  law  of  England,  which  has  no  existence  with 
us.  But  be  that  as  it  will,  the  argument  thus  used  for  the 
heir-at-law  seems  to  depend  altogether  on  this.  Whether,  in  a 
question  with  the  heir-at-law,  we  can  give  an  effect  to  the  deed 
1 793,  essentially  different  from  what  we  give  to  it  in  the  ques- 
tion with  Sir  Hugh  Crawfurd? 

"  It  assumes  the  very  proposition  which  requires  to  be 
proved,  and  which  has  never  yet  been  sanctioned  by  any  au- 
thority or  decision  in  such  a  case,  viz.,  that  one  and  the  same 
party  is  entitled  to  set  up  two  contradictory  pleas  upon  one  and 
the  same  deed,  viz.,  that  it  shall  be  held  as  a  good  and  valid 
deed  to  one  effect,  and  null  to  another ;  that  it  shall  be  sus- 
tained so  far  as  it  is  favourable  to  his  views,  and  set  aside  so 
far  as  it  is  prejudicial  to  them. 


632  TBANSHISSIOK  OF  LAND. 

Crawtobd  "The  short  question  is,  Whether  the  revoking  part  of  the 
CooTw.  deed  can  be  held  as  independent,  as  executed  with  a  riew  to 
1806.  intestacy,  and  whether  it  can  attain  that  object  alone,  while 
the  deed  itself  very  clearly  expresses,  that  it  was  done  alio 
intuitu,  viz.,  to  make  way  for  another  stranger  heir,  and  for  no 
other  purpose  or  object  whatever  ?  The  words  of  the  revoking 
clause  itself,  as  well  as  the  new  settlement  in  favour  of  Mr. 
Coutts,  leave  not  the  smallest  room  to  hesitate  about  this.  The 
revoking  clause  must  be  taken  along  with  the  context. 

"  The  question  is  well  put  in  the  memorial  for  Mr.  Coutts, — 
Whether  Colonel  Crawfurd  might  not  have  explicitly  said  in 
his  deed,  that  it  was  not  his  intention  to  revoke  the  deed  1771 
in&vour  of  Sir  Hugh,  unless  to  devolve  the  succession  in  favour 
of  Mr.  Coutts,  and  if  the  last  object  could  not  be  obtained  on 
account  of  the  law  of  deathbed,  or  for  any  other  reason,  it  was 
his  determined  will,  that  Sir  Hugh  should  still  be  the  heir,  and 
that  in  all  events,  his  heir-at-law  should  remain  excluded,  would 
there  have  been  any  room  for  the  claim  now  made  by  the  heir- 
at-law  %  And  if  so,  is  the  language  of  this  deed  less  strong,  and 
the  real  import  of  it  less  clear,  than  in  the  case  supposed  1 

"The  reasoning  in  the  two  English  cases  above  noticed  is 
very  strong  to  this  effect,  and  so  are  some  of  the  decided  cases 
with  us.  Case  of  Eerr.  Eilkerran,  p.  153.  Henderson  v. 
Wilson,  31st  January  1797. 

"  Such  clauses  of  revocation  are  in  their  nature  conditional 
It  is  not  giving  them  fair  play  to  hold  them  as  independent 
deeds,  unlesiS  it  were  so  expressed  in  clear  terms.  The  proper 
way  of  declaring  this  is  by  a  separate  deed,  or  by  a  revocation 
upon  the  back,  or  canceUing ;  and  then  if  another  deed  is  exe* 
cuted,  not  incontinentia  but  ex  iniervallOy  there  may  be  some 
farther  claim  of  the  heir-at-law.  Here  it  was  all  pars  efmadem 
negotii.  Suppose  Colonel  Crawfurd  had  ordered  Sir  Hugh  to 
make  over  nine-tenths  of  the  succession  to  Mr.  Coutts,  or  to  pay 
him  a  sum  nearly  equal  to  the  value  of  the  succession.  Or 
suppose  he  had  not  put  in  an  express  revoking  clause,  but  bad 
done  the  same  thing  virtually  by  settling  of  new.  In  all  these 
cases  it  is  admitted  that  the  deed  would  have  been  good.  Tet 
these  may  as  well  be  said  to  be  devices,  and  the  law  <^  death* 
bed  is  as  much  affected  by  them  as  in  the  present  caae. 
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*'  The  short  answer  in  all  such  cases  is,  that  the  proprietor  is    c*aw»o»d 
exercising  his  legal  right,  and  that  the  heir  is  hurt  not  by  the      Covm. 
deathbed  deed,  but  by  the  deed  in  lieffe  poustie^  against  which       isoe. 
no  law  operates.     And  there  is  no  danger  that  any  man  will, 
in  liege  poustie^  call  a  stranger  into  his  succession,  with  no  view 
of  favouring  that  person,  but  using  him  as  a  cover  to  let  in 
another  upon  deathbed,  for  it  is  more  than  an  equal  chance 
that  he  will  die  before  executing  this  plan. 

''  The  judgment  in  short  already  pronounced,  is  the  necessary 
result  of  two  distinct  propositions,  both  of  which  are  unquestion- 
ably true,  viz..  Firsts  That  the  heir  may  be  excluded  in  liege 
poustie.  Secondy  That  he  has  no  interest,  and  consequently  no 
title,  to  find  fault  with  a  deed  which  is  not  to  his  prejudice. 
It  is  a  strong  measure  to  divide  and  garble  a  deed.  It  ought 
rather  to  be  presumed  in  dvbiOy  that  the  whole  was  meant  to 
stand  or  fall  together.  The  judgment  with  regard  to  Monk- 
lands  is  perfectly  consistent,  being  founded  on  this,  that  the 
deed  1793,  contains  merely  a  revocation  as  to  the  property,  and 
does  not  dispose  of  it,  and  therefore  the  party  who  founds  on 
this  revocation,  does  not  approbate  and  reprobate.'' 

The  Heir-at-law  having  again  Appealed,  the  following  judg-  JmnaMraT.  ^ 
ment  was  pronounced  by  the  House  of  Lords  : — "  The  Lords  jo^umais, 
find.  That  in  this  case  the  question.  Whether  the  heir  hath  Mar^^Hisoe. 
a  title  and  interest  to  challenge  the  deed  of  1793,  as  made  on 
deathbed,  depends  upon  the  particular  nature  and  effect  of  the 
several  deeds  executed  by  the  late  Colonel  Crawfurd,  and  espe- 
cially on  the  nature  and  effect  of  the  deed  of  1793,  regard 
being  had  to  the  particular  terms  of  that  deed,  as  expressing 
the  same  to  be  a  Revocation  and  recalling  of  all  former  dispo- 
sitions ;  And  find.  That  the  deed  of  1771,  though  executed  in 
liege  potistie,  ought  not  to  be  considered  as  being  at  the  death 
of  Colonel  Crawfiird  such  a  subsisting  valid  instrument  or  dis- 
position executed  in  liege  potLstte^  as  that  thereby  the  interest  of 
the  heir  to  challenge  the  deed  of  1 793,  as  to  the  lands  by  the 
samo^ed  disponed  to  the  defender  Thomas  Coutts,  should  be 
deemed  to  be  barred,  inasmuch  as  the  latter  deed  contains,  in 
terms  the  most  express,  Kevocation  of  all  former  dispositions, 
assignations,  or  other  deeds  of  a  testamentary  nature,  formerly 
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Cbawtobd    made  and  granted  to  whatever  person  or  persons  preceding  the 
CouTTi.      date  thereof,  and  particularly  of  the  deed  granted  in  the  year 
1806.       1771,  and  contains  the  most  express  declaration  in  terms,  tha 
such  deeds  are  to  be  void  and  null  so  far  as  they  are  conceived 
in  favour  of  the  persons  to  whom  they  are  granted  :  And  also 
find,  That  although  the  deed  of  1 793  contains  a  declaration  that 
the  former  deeds  should  be  valid,  and  sufficient  to  the  extent  of 
the  powers  therein  reserved  to  revoke,  alter,  or  innovate  the 
same,  to  the  effect  only  of  making  the  deed  of  1793  effectual  in 
favour  of  the  said  Thomas  Coutts,  such  declaration  ought  not  to 
be  taken  as  the  ground  of  an  impUcation  rendering  such  fonner 
deeds  valid  or  effectual  beyond  the  extent  in  which  they  are  in 
express  terms  declared  so  to  be,  or  to  be  made  the  ground  of  a 
construction,  whereby  such  former  deeds  should  be  held  to  be 
valid,  or  sufficient  in  any  respect  in  which  they  are  by  the  same 
deed,  in  express  terms,  declared  to  be  nuU  and  void :  And  find. 
That  although  such  declaration  was  made  in  the  deed  of  1793, 
asserting  the  validity  of  the  former  deeds  to  the  extent  of  such 
powers,  all  the  dispositions  in  the  former  deeds  having  been  re* 
voked  in  express  terms,  there  did  not,  according  to  the  true 
effect  of  all  the  deeds  taken  together,  at  the  death  of  Colonel 
Crawfurd,  under  any  parts  of  the  former  dispositions  so  ex- 
pressly revoked,  and  so  expressly  declared  to  be  null  and  void, 
exist  in  any  persons  named  in  such  former  deeds,  any  personal 
or  other  right  in  the  lands  by  the  deed  of  1793,  disponed  to  the 
defender,  secure  against  the  challenge  of  the  heir  ex  capUe  lecti, 
on  which  the  disponee  in  lecto  under  the  deed  of  1793  could 
be  entitled  to  found  as  his  defence  against  the  reduction  of  the 
deed  made  in  lecto :  And  find  also.  That  as  the  deeds  in  this 
case  are  conceived  as  to  the  terms  thereof,  the  disponees  under 
the  deed  of  1793  cannot  be  considered  as  having  title  or  right 
under  the  former  dispositions,  as  if  they  had  been  named 
therein,  or  otherwise  under  the  effect  thereof :  And  find,  like- 
wise, That  the  heir  is  not  excluded  in  this  case  fix>m  challenging 
the  deed  of  1793  ex  capite  lecti,  and  at  the  same  time  foanding 
thereon,  as  revoking  the  former  dispositions  :  And  it  is  there- 
fore Ordered  and  Adjudged,  That  the  Interlocutors  complained 
of»  so  far  as  they  are  inconsistent  with  the  Findings  and  Declara- 
tions aforesaid,  be,  and  the  same  are  hereby  Reversed  :  And  it  is 
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further  Ordered,  That  the  Cause  be  remitted  back  to  the  Court    Ceawtoed 
of  Session  in  Scotland,  to  do  therein  as  shall  be  meet,  regard      Couns. 
being  had  hereunto/'  "TioeT 

Lord  Eldon  observed, — "  The  questions  in  this  cause  Oranoir  of 
were  anxiously  discussed,  and  considered  both  before  and  Biigh's  Reports, 
after  it  was  remitted  to  the  Court  below,  by  noble  Lords,  some  ^^^'  "*  ^*  ^®^* 
of  whom  are  now  no  more.  One  of  these  noble  Lords,  Lord 
Rosslyn,  entertained  but  one  unqualified  opinion  upon  the  sub- 
ject throughout  He  held  that  the  settlement  of  1793  was  a 
fraud  upon  the  law  of  deathbed,  and  that  that  deed  was  an  un- 
qualified revocation  of  the  deed  executed  in  1771.  His  Lord- 
ship, therefore,  observed  in  strong,  although  not  in  legally  ac- 
curate, language,  that  it  was  impossible  to  splice  two  nullities  in 
order  to  make  one  effectual  deed  of  disposition.  This  expression 
was  not  technically  correct,  inasmuch  as  the  term  nuUity  could 
not  be  applied  with  strict  precision  to  the  deathbed  deed,  because 
it  was  prima  facie  a  good  deed,  and  was  alone  reducible  by  the 
heir,  who  was  alioqui  successurus.  But  his  Lordship's  meaning 
was  this,  that  the  first  deed  being  revoked  was  an  absolute  null- 
ity, and  if  the  deathbed  deed  could  not  knit  itself  upon  the 
first,  it  was  a  nullity  likewise  in  the  popular  sense  of  the  word, 
as  it  could  convey  nothing.  Such  were  the  sentiments  of  the 
noble  Lord,  which  coincided  with  those  of  several  Judges  in  the 
Court  below,  and  were  supported  there  by  very  strong  argu- 
ments. 

"  Another  noble  Lord,  Lord  Alvanley,  who  is  also  now  no 
more,  seemed  to  regard  the  question  in  another  view.  So  far 
as  I  could  collect  his  sentiments,  he  did  not  consider  the  death- 
bed deed  as  an  invasion  of  the  law  of  deathbed,  nor  the  liege 
poitstie  deed  as  altogether  revoked  by  it ;  but  his  Lordship 
seemed  to  be  of  opinion  that  the  first  deed  was  to  be  considered 
as  in  existence  to  a  certain  effect,  and  he  thought  we  should 
look  at  the  effect  of  the  two  instruments  taken  together,  and 
construe  them  so  as  that  a  disposition,  which  the  disponer  had 
a  clear  power  to  make,  might  be  supported,  and  that  the  man- 
ner in  which  he  did  so  was  to  be  regarded  as  matter  of  form, 
and  not  of  substance. 

^'  But  to  this  last  sentiment  I  never  can  agree.     I  entirely 
concurred  with  the  other  noble  Lord  whom  I  have  mentioned, 
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CBAwru«D    jijj^t  matter  of  form  in  conveyancing  is  matter  of  substance ;  and 
Coum.      that  it  is  not  sufficient  that  a  person  should  have  power  and  an 
1806.       intention  to  dispose  of  his  property,  but  that  in  order  to  render 
it  effectual,  he  must  execute  it  habili  modOy  or  in  other  words, 
he  must  execute  it  in  the  form  and  with  the  solemnities  pre- 
scribed by  law  for  conveying  such  property. 

'*  The  case  of  Bowan  and  Alexander,  which  I  shall  have  oc- 
casion to  remark  upon  more  particularly  hereafter,  was  more 
relied  upon  in  the  argument  than  I  think  it  can  well  be.  It 
was  relied  on  in  that  case,  and  has  been  argued  her^  that  the 
party  might  have  given  the  value  of  the  estate  by  a  deathbed 
deed,  and  why  therefore  not  give  the  substance  or  land  itself. 
But  this  is  not  so  by  the  law  of  Scotland  any  more  than  it  is 
by  the  law  of  England.  By  the  law  of  England,  a  will  executed 
before  three  witnesses  is  necessary  to  convey  land,  and  if  land 
is  so  conveyed,  it  may  be  afterwards  charged  by  a  will  which 
is  not  so  executed.  But  it  by  no  means  follows,  that  because 
the  total  value  of  the  estate  could  be  conveyed  in  the  way  of 
a  charge,  although  not  attested,  that  therefore  the  land  itself 
could  be  so  conveyed.  You  know  very  well  that  even  the  sur^ 
plus  money  arising  from  the  sale  of  land  cannot  pass  without  a 
will  attested  by  three  witnesses,  because  a  Court  of  Equity  con- 
siders that  as  land. 

*'  It  has  been  also  said,  that  if  a  person  ipeans  to  revoke  an 
instrument  with  reference  to  a  particular  purpose,  if  that  pur- 
pose is  not  effected,  the  original  instrument  is  not  revoked. 

''  This  proposition  is  to  a  certain  extent  true,  but  it  is  to  be 
understood  with  various  limitations  and  distinctions.  It  is  true, 
that  if  a  party  sits  down  meaning  to  revoke  a  disposition  of 
his  property,  and  by  the  same  act,  or,  as  it  is  called,  unieo  can- 
textu,  to  make  a  new  one,  if  he  makes  the  revocation,  but  dies 
before  he  has  completed  his  new  disposition,  he  shall  not  be 
held  to  have  revoked  his  former  disposition,  because  his  revoking 
it  was  but  part  of  his  purpose,  and  his  act  was  incomplete.  But 
if  he  completed  his  purpose  by  a  new  disposition,  the  first  i9 
revoked,  however  inadequate  such  new  disposition  may  be  to 
convey  his  property.  Thus,  if  having  made  a  will  of  land,  J 
afterwards  make  another  in  which  I  revoke  it^  and  give  my 
land  to  a  monk  or  an  alien,  the  revocation  is  good,  although  the 
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devise  is  void,  because  the  purpose  was  complete  so  far  as  it    Ckawtoed 
was  in  my  power  to  complete  it.     In  the  present  case,  the  pur*      Coum. 
pose  of  the  party  to  dispone  his  land  anew  was  complete,  which       isoe. 
decides  the  case  with  reference  to  this  argument. 

*'  A  good  deal  has  been  said  on  the  doctrine  of  approbate  and 
reprobate,  and  that  it  barred  the  heir  from  claiming  in  this 
case.  I  have  made  a  good  deal  of  inquiry  into  the  grounds  of 
the  decision,  to  see  if  it  went  upon  that  ground,  and  if  so,  how 
it  could  be  maintained  upon  it 

''  I  think  that  this  is  not  a  case  where  the  doctrine  of  appro- 
bate and  reprobate  will  apply.  The  heir  does  not  claim  under 
the  deathbed  deed.  The  heir  says,  *  Your  deed  does  not  give 
you  a  title  unless  you  can  show  me  a  deed  executed  in  lieffe 
poustie,  existing  at  the  death  of  the  granter ;  if  there  be  no 
such  deed,  the  deed  executed  on  deathbed  is  gone.' 

"  In  various  cases,  which  I  need  not  at  present  specially  men* 
tion,  the  deathbed  deed  has  been  held  to  be  good.  The  law  of 
deathbed  has  been  so  far  altered,  that  a  person  may  by  certain 
modes  give  away  his  estate  by  a  deed  on  deathbed.  Upon  this 
point,  as  well  as  upon  the  practice  which  has  prevailed  with 
regard  to  trust-bonds,  we  cannot  shake  the  cases  without  great 
danger  to  private  property.  In  our  own  law,  we  have  also  in- 
stances of  a  similar  kind,  in  the  practice  with  regard  to  the 
barring  of  estates-tail,  and  the  making  of  conveyances  to  en- 
able a  person  to  give  legacies  without  regard  to  the  statute  of 
frauds. 

"  If,  by  inveterate  usage  and  practice,  you  find  men's  titles 
standing  in  a  certain  way,  you  will  support  them  to  the  extent 
of  the  usage  ;  but  it  is  a  very  different  thing  to  say  that  you 
should  carry  the  law  beyond  the  usage. 

''  It  is  admitted  that  if  a  vaUd  liege  poustie  deed  existed  at 
ilie  death  of  the  grantei",  the  deathbed  deed  would  also  be 
good.  It  is  to  be  observed,  however,  that  this  lieffe  poustie  deed 
must  be  in  favour  of  a  stranger,  and  not  in  favour  of  the  heir 
(dioqui  successurus.  A  deed  in  his  favour  would  be  held  to  be 
an  evasion  of  the  law,  and  not  effectual.  This  is  obvious  on 
principle — ^the  stranger  disponee  is  bound  to  hold  good  any 
power  reserved  against  him  ;  if  such  power  be  duly  executed, 
he  cannot  complain.     This  seems  also  to  have  been  admitted 
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Crawtubd    by  all  the  Judges,  except  those  who  decided  against  Mr.  Coutts, 
Coum.      oa  the  ground  of  its  being  an  evasion  of  the  law. 
"isoeT  ''  It  is  clear  that  Colonel  Crawfurd  meant  to  give  the  estate 

to  Mr.  Coutts.  His  power  of  doing  so  is  also  clear.  In  treat- 
ing this  matter,  I  deem  it  better  to  go  upon  the  dry  points  of 
law  than  to  consider  whether  it  was  more  fit  in  Colonel  Craw- 
furd to  prefer  the  nearest  branch  of  an  ancient  family,  or  to 
give  his  estate  to  that  deserving  gentleman,  Mr.  Coutts.  The 
intention  and  power  of  the  testator  are  both  admitted. 

^'  The  only  question  is,  Has  he  executed  that  intention  by 
effectual  means  ^  It  is  admitted  on  all  hands  that  Colonel 
Crawfurd  might  have  charged  the  estate  vested  in  the  grantee 
of  the  liege  poustie  deed  to  its  full  value  in  favour  of  Mr.  Coutts, 
or  he  might  have  directed  him  to  convey  that  estate  to  Mr. 
Coutts.  The  testator,  in  doing  so,  acts  in  affirmance  of  the 
estate  vested  by  the.  liege  poustie  deed,  for  the  person  to  take 
by  the  deathbed  deed  could  not  call  upon  the  disponee  under 
the  former  deed  to  denude,  unless  the  estate  was  vested  in  him. 
The  author  of  the  deathbed  deed,  in  such  a  case,  so  far  from 
revoking,  asserts  the  validity  of  the  liege  poustie  deed. 

"  Such  cases  are  not  authorities  for  the  present  decision,  un* 
less  you  could  say  Sir  Robert  Crawfurd  had  some  estate  under 
the  deed  of  1771,  of  which  he  could  denude  himself  in  Mr. 
Coutts'  favour,  or  which  Mr.  Coutts  could  have  adjudged.  But 
it  is  impossible  to  say  that  he  had  such  estate  of  which  he  could 
denude  himself,  or  which  could  be  adjudged,  if  it  can  be  made 
out  on  the  construction  of  the  deathbed  deed  that  such  estate 
did  not  remain  in  him. 

''  You  know  that  in  Scotland  the  maxim  of  mortuus  sasU 
vivum  does  not  obtain  as  it  does  in  this  country  ;  a  proceeding  in 
that  country  to  take  up  the  hasreditas  jcusens  is  rather  against  the 
estate  than  the  person.  The  right  can  be  made  effectual  directly 
upon  the  estate,  if  constituted  by  a  deedcontaining  procuratoiy 
and  precept,  or  by  an  adjudication  in  implement  I  say  this  to 
prevent  any  misunderstanding  of  the  language  which  I  use. 

''Another  case  was  put.  It  was  stated,  that  the  testator 
might  have  rendered  the  deathbed  deed  valid  by  a  clause  in  it 
that  he  meant  the  deed  of  1771  to  subsist,  if  the  deathbed  deed 
was  found  to  be  ineffectual.     I  do  not  mean  to  deny  this.     He 
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would  then  have  said,  if  my  deathbed  deed  is  not  good,  or  if    CaAwiroa» 
the  disponee  under  it  would  not,  or  could  not,  take  from  popery      Cowrw. 
or  other  cause,  then  the  disponee  under  the  deed  of  1771  might       isoe. 
have  said  to  the  heir  aiioqui  succesaurus^  '  the  estate  is  mine  / 
and  he  might  have  proceeded  to  connect  himself  with  it  by  his 
procuratory  and  precept,  or  if  none  had  been  contained  in  his 
deed,  by  adjudication.     In  that  case,  this  would  be  the  express 
meaning  of  the  testator ;  I  keep  alive  the  former  deed  to  all 
those  purposes,  to  enable  the  disponee,  in  the  deathbed  deed,  to 
say  to  the  heir  that  he  has  no  interest  to  impugn  the  death- 
bed deed. 

"  When  I  considered  the  cases  of  implied  revocation,  and  I 
have  never  considered  any  question  more  deeply  than  the  pre- 
sent, 1  am  free  to  say  that  I  never  could  have  assented  to  affirm 
the  case  of  Rowan  and  Alexander,  if  brought  before  me  by 
appeal  at  the  time  when  it  was  pronounced.  Lord  Rosslyn 
stated,  when  this  cause  was  first  here,  that  he  could  not  give 
his  assent  to  that  case.  But  there  is  a  manifest  difference  be- 
tween what  might  have  been  fit  and  proper  to  be  done  when 
that  case  was  recent,  and  what  may  be  so  at  this  day.  No  man 
can  say  that  many  titles  may  not  rest  on  the  principle  of  that 
case  of  Rowan  and  Alexander  ;  and  were  we  to  touch  that  case, 
we  might  shake  securities,  in  the  validity  of  which  there  had 
been  great  confidence  for  many  years.  I  allude  to  the  trust- 
bonds  which  had  been  devised  and  approved  of  by  the  most 
eminent  persons  upon  the  Bench  in  Scotland. 

"  In  that  case  of  Rowan  and  Alexander,  a  false  principle  was 
laid  down  on  the  Bench,  that  because  the  testator  could  effec- 
tually have  given  the  value  of  his  estate  in  money,  therefore  the 
disposition  of  the  estate  was  valid.  It  was  said  in  that  case, 
that  there  was  no  express  revocation,  but  it  is  difficult  to  per- 
ceive what  could  be  a  more  express  revocation  than  giving 
the  estate  wholly  to  another. 

"  That  case  must  now  be  held  to  stand  upon  this  principle, 
that  the  testator  did  not  mean  the  former  deed  to  be  revoked 
unless  the  second  deed  was  found  to  be  good ;  and  expressing 
nothing  as  to  a  revocation  of  the  former  deed,  must  be  held  to 
have  meant  in  effect  that  both  should  stand  to  accomplish  the 
purpose  he  wanted  of  giving  the  estate  to  the  disponee  in  the 
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cmAwmo    ingj  deed     This  would  apply  also  to  the  case  of  the  disponee 
Goum.      under  the  seooud  deed  being  unwiUing  to  take  or  incapable 
1806.       of  taking. 

"^  But  the  same  principle  will  not  apply  to  a  case  of  express 
revocation.  This  is  the  first  instance  where  this  prindple  has 
been  so  applied.  It  is  unnecessary  to  enter  into  the  cases  of 
Birkmyre,  &c.y  which  are  different  from  the  present,  in  the  re- 
Tocations  being  by  different  instruments. 

"  In  the  present  case,  as  appears  to  me,  there  are  only  two 
questions;  First,  Is  the  dicqposition  of  1771  revoked  entirely  1 
Secondly,  Is  it  revoked  ad  hunc  effectum,  or  ad  omnes  ^ecbis 
quoad  this  species  of  question  % 

"  The  case  of  express  revocation  proves,  and  the  decision  in 
this  case,  with  regard  to  the  estate  of  Monkland,  is  the  strong^ 
of  them  all,  that  if  the  heir  is  let  in  pro  brevissimo  intervalk, 
the  intention  or  power  of  the  grantor  signifies  nothing,  Uiough 
he  had  half  a  dozen  ways  of  giving  away  his  estate  upon  death- 
bed. It  signifies  nothing  if  this  is  not  d<me  habili  mode.  The 
cases  of  the  destruction  of  the  liege  poustie  deed,  though  can- 
celled only  to  execute  another  deed,  or  a  revocation  by  indorse- 
ment, when  a  new  deed  was  the  next  moment  executed,  clearly 
show  this,  that  what  may  be  done  validly  in  one  mode  cannot 
be  so  in  any  mode. 

''  In  the  case  of  Monkland,  the  Court  seems  to  have  had  con- 
siderable difficulty  with  their  own  decision  ;  more,  indeed,  than 
I  feel  with  regard  to  it.  The  disposition  of  Monkland  was  bj 
a  different  deed  from  that  of  Crawfurdland.  The  former  di^ 
sition  of  Monkland  was  revoked,  that  Colonel  Crawford  might 
dispose  of  it  by  a  sale ;  and  on  the  same  day  he  executed  a 
disposition  to  Mr.  Coutts  by  such  mode  of  sale,  but  before  com- 
pleting this  purpose,  Colonel  Crawfurd  died.  We  see  here 
strongly  that  the  power  to  give  away  in  certain  modes,  and  the 
intention,  are  nothing.  The  Court,  in  their  judgment,  declared 
that  it  was  the  testator's  purpose  to  give  to  Mr.  Coutts,  but 
they  found,  in  terms  too  general  to  reconcfle  that  decision  with 
the  decision  with  regard  to  Crawfurdland,  that  the  deed  of  1793 
had  revoked  the  deed  of  1771,  and  therefore  they  give  the 
estate  to  the  heir. 

"  It  is  clear  in  this  country,  where  an  estate  can  only  be 


RETOCATION  OF  SBTTLBMBNTS.  641 

deyiaed  by  a  will  executed  in  the  presence  of  three  witnesses,    Ceawktbd 
that  in  such  a  will  a  person  cannot  reserve  power  to  make  a     Coum. 
valid  devise  of  his  estate  by  will  before  fewer  witnesses.  All  the       laoe. 
doctrines  connected  with  this  rule  of  law  were  much  canvassed 
in  the  case  of  Habergham  v.  Vincent.   A  person  in  this  country 
cannot  by  the  medium  of  a  will  or  deed  reserve  to  himself 
powers  contrary  to  law. 

"  In  Scotland  no  man  could  make  a  valid  lieffe  poustie  deed 
in  this  form — ^  Know  all  men  by  these  presents,  that  I  do  here- 
by reserve  a  power  to  dispose  of  my  estate  at  any  time  of  my 
life,  et  etiam  in  artictdo  mortis.*  The  lie^e  potistie  deed  must 
be  some  actual  deed  of  disposition  existing  at  the  death  of  the 
grantor. 

''  Put  the  case,  that  Mr.  Coutts  had  repudiated  the  disposi- 
tion in  his  favour  contained  in  the  deed  of  1793  ;  could  the 
heir,  under  the  deed  of  1771,have  made  use  of  his  procuratory 
and  precept  to  attach  to  himself  the  hcBreditas  jacens ;  or  if  there 
had  been  none  such,  could  he  have  used  an  adjudication  in  im- 
plement against  the  estate  ?  This  question  depends  upon  the 
&ct^  whether  the  deed  of  1771  was  revoked  by  the  deed  of 
1793,  or  not.  If  the  testator  left  the  deed  of  1771  a  subsisting 
deed,  the  disponee  under  the  deathbed  deed  might  make  use  of 
that  shield  to  protect  himself  against  the  heir-at-law.  In  order 
to  find  that  this  case  can  be  ruled  by  the  decision  in  Rowan  and 
Alexander,  you  must  find  the  direct  contrary  of  what  the  tes- 
tator has  expressed  in  the  present  case, 

"  The  deed  of  1771  was  a  deed  standing  by  itself,  contain* 
ing  a  procuratory  and  precept,  and  all  the  usual  clauses  of 
style.  Let  us  see  what  the  testator  does  or  says  with  regard  to 
this  deed.  Does  he  say  that  the  deed  of  1771  shall  stand  if 
the  deed  of  1793  is  found  not  to  be  good  1  Does  he  substitute 
Mr.  Coutts  in  the  room  of  the  disponee  under  the  deed  of  1 771  ? 
He  does  no  such  thing.  The  cQspositive  part  of  the  deed  of 
1771,  the  procuratory  and  precept,  are  all  revoked,  and  the 
deed  of  1793  is  made  a  complete  disposition,  standing  solely  by 
itself,  containing  a  new  procuratory  and  precept,  and  other 
usual  clauses.  It  also  contains  the  clause  upon  which  the  whole 
question  turns. 

<<  The  question  of  construction,  as  to  what  the  testator  has 
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CaAWFURD  gai^j^  arfses  upon  this.  He  says,  I  don't  intend  that  the  disponee 
CouTTs.  in  the  deed  of  1771  shall  be  kept  alive,  and  that  the  disponee 
1806.  therein  shall  denude  in  favour  of  Mr.  Coutts  ;  but  I  do  ex- 
pressly revoke  that  deed,  so  far  as  conceived,  in  favour  of  the 
persons  to  whom  it  is  granted  ;  and  I  keep  it  alive  only  with 
regard  to  the  powers  to  alter,  innovate,  and  revoke  therein 
contained  :  thereby  reducing  the  deed  to  nothing  but  one  con- 
taining a  power  to  alter  and  revoke. 

"  I  never  in  this  case  could  bring  my  mind  to  any  other  opi- 
nion than  that  the  deed  of  1793  reduced  the  deed  of  1771  to  a 
conveyance  in  favour  of  the  heir  cUioqui  successuruSy  because  if 
the  intermediate  disposition  was  destroyed,  the  right  of  the 
heir  to  claim  the  estate  was  again  set  up.  Any  other  opinion 
goes  to  make  the  deed  of  1793  good  by  itself,  which  is  illegal 
and  impossible. 

"  I  put  another  question  to  myself,  which  I  hope  will  free 
me  from  any  charge  of  mistaking  the  law.  I  cannot  conceive 
what  the  deed  of  1793  would  do,  whether  it  contained  an  ex- 
press or  an  implied  revocation  of  the  former  deed,  unless  I 
were  able  to  say,  that  if  Mr.  Coutts  could  not  or  would  not  take, 
some  right  to  take  up  the  hcereditas  jacens  under  the  deed  of 
1771  would  still  remain.  Now  such  right  could  not  remain  im- 
der  the  deed  of  1771,  because  the  revocation  goes  to  every 
thing  but  what  is  therein  excepted.  How  could  a  personal  right 
of  action  be  made  out  in  the  disponee  under  the  deed  of  1771> 
as  the  deed  of  1793  absolutely  revokes  that  deed,  as  &r  as  it 
contained  any  disposition  'i 

*^  The  case  turns  entirely  on  the  true  construction  of  this 
part  of  the  instrument ;  it  destroys  all  right  granted  under  the 
former  deed  without  which  the  reserved  powers  to  alter  were 
vain. 

"  In  the  opinion  which  I  have  formed,  I  have  the  misfortune 
to  differ  from  many  persons  in  the  Court  of  Session,  of  whom  I 
am  bound  to  say,  that  if  I  have  been  of  any  use  in  the  matters  of 
Scotch  law  I  owe  it  to  them  ;  but  I  have  also  the  satis&ction  to 
agree  with  many  others  in  that  Court,  and  with  some  who  heard 
the  case  argued  in  this  House. 

^  I  repeat,  that  this  is  a  question  of  construction  only,  and 
that  all  apprehension  must  be  gone  of  touching  any  title  to  es- 
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tates,  or  any  other  decided  case  ;  the  present  case  turning  upon 
this  pointy  and  neither  upon  any  general  or  special  construction 
of  the  law.  I  shall  defer  giving  in  the  judgment  which  I  mean 
to  move  in  this  case  till  to-morrow,  contenting  myself  at  pre- 
sent with  stating  this  conclusion,  that  the  heir  alioqui  successu- 
rus  hajs  both  a  title  and  an  interest  in  this  case/' 


Cbawfubb 

c. 
Courrs. 

1806. 


1.  In  the  case  of  Cunning- 
HAMB  V.  Whitefoord,  June  10, 
1748,  the  testator  first  disponed  by 
a  liege  pouatie  deed,  in  1741,  that 
portion  of  his  lands  which  were 
destined  to  heibs-male,  to  his 
brother  consanguinean,  who  was 
his  nearest  heir-*male,  but  under 
burden  of  his  whole  debts.  The 
lands  of  Whitburn,  which  were 
destined  to  heirs-of-line,  he 
conveyed  by  the  same  deed  to  the 
eldest  son  of  his  sister-german.  He 
afterwards,  in  1746,  while  on 
deathbed,  conveyed  the  same  lands 
to  the  same  disponees  respectively, 
with  this  alteration,  that  the  lands 
conveyed  to  his  brother  were  con- 
veyed under  the  additional  burden 
of  two  bonds  in  favour  of  the  tes- 
tator^s  nieces,  as  well  as  under  the 
burden  of  all  the  testator's  debts. 
The  second  deed  contained  a  re- 
vocation of  all  former  settlements, 
and  a  duplicate  of  the  former  deed 
was  cancelled  in  presence  of  the 
testator  by  his  man-of-business. 

2.  On  the  death  of  the  testator, 
his  brother  brought  a  reduction 
of  the  last  deed,  and  a  declarator 
to  have  it  found  that  the  former 
deed  was  revoked  both  by  the  ex- 
pressclause  of  revocation  contained 


in  the  last  deed,  and  also  by  the 
act  of  cancelling.  The  object  of 
this  action  was  to  enable  the  pur- 
suer to  take  the  lands  destined  to 
heirs-male  free  of  the  testator's 
debts  and  the  two  bonds  in  favour 
of  his  nieces,  and  to  subject  the 
HEIR-OF-LINE  in  payment  of  these 
burdens.  The  testator's  nephew 
PLEADED, — The  heir-male  is  en- 
titled to  reduce  the  second  deed 
only  in  so  far  as  he  was  preju- 
diced by  it ;  and  he  is  only  pre- 
judiced to  the  extent  of  the  two 
bonds.  The  pursuer  cannot  both 
approbate  and  reprobate  the  second 
deed,  which  he  does,  by  seeking  to 
have  it  reduced,  while  he  at  the 
same  time  attempts  to  take  the 
benefit  of  the  clause  revoking  all 
former  settlements.  The  Lords 
^^  Repelled  the  defence,  that  Sir 
David  Cunninghame  was  barred 
from  quarrelling  the  deed  1746 
by  the  deed  1741 ;  and  found  the 
same  was  revoked  by  the  revoca- 
tion in  the  deed  1746 ;  and  found 
the  reasons  of  reduction  of  the  said 
deed  1746,  and  of  the  two  bonds 
of  the  same  date,  relevant  and 
proved."  This  judgment  was  car- 
ried by  the  casting  vote  of  the 
Lord  President  JDundas. 
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3.  On  the  Session  Papers,  LosD 
KitXEBRAN  has  given  the  state  of 
the  vote,  and  the  grounds  of  the 
opinion  of  the  majority  and  mi- 
nority.—**  June  10,  1748.  Ad- 
hered by  the  President's  casting 
vote.  Against  the  interiocutor — 
Dmmmore,  Strichen,  Kilkerran, 
Dun,  Elchies,  Leven.  For  it — 
Justice-Clerk,  Minto,  Monzie, 
Murkle,  Tinwald,  Shewalton,  and 
Amiston  President.  It  was  ar- 
gued by  the  minority,  —  Primo^ 
That  the  heir  could  not  quarrel 
the  deed  1746  further  than  he  was 
thereby  prejudiced,  and  that  he 
was  not  prejudiced,  so  far  as  it  was 
the  same  with  the  deed  1741,  for, 
so  far  he  would  have  been  excluded 
by  the  deed  1741,  had  the  deed 
1746  not  been  made.  Secundoy 
That  he  could  not  approbate  and 
reprobate  the  same  deed;  and, 
therefore,  if  he  founded  on  the  re- 
voking clause  in  the  deed  1746,  he 
could  not  quarrel  the  disposition 
therein  made,  of  Whitburn  to  the 
defender.  Tertioy  That  the  revok- 
ing clause,  though  general, was  not 
to  be  understood  to  mean  farther 
than  a  revocation  of  all  former 
settlements,  so  far  as  they  were 
different  from  that  now  made  in 
1746,  which  contained  the  revok- 
ing clause;  and  to  understand  it 
otherwise  and  more  largely  is  cap- 
tanda  verboy  for  no  one  can  be- 
lieve the  intention  to  have  been 
other  than  has  been  said;  and 
though  it  may  be  true  that  in 
construing  conveyances  to  land, 
there  is  no  arguing  from  intention 
against  plain  words,  yet  that  does 
not  apply  to  this  case,  where  there 
is  no  doubt  about  the  validity  of 


the  conveyance  1746;  but  all  the 
question  is  upon  the  import  and 
meaning  of  a  revocation  which  is 
animu  That  this  case  differs  firom 
any  that  is  to  be  met  with  in  oar 
own  law  books  or  decisions.  All 
the  cases  to  be  met  with  in  either, 
are  of  two  dispositions  to  difierent 
persons :  e.g.y  A.  dispones  to  B^ 
a  stranger,  with  a  power  reserred 
to  alter  even  on  deathbed.  He  af- 
terwards dispones  on  deathbed  the 
same  subjects  to  C,  and  the  qoes- 
tion  is.  Whether  the  heir  of  A.  cin 
quarrel  the  disposition  to  C. 

4.  <<  The  strength  of  the  aign- 
ment  on  the  other  side  was  put 
upon  the  generality  of  the  revok- 
ing clause  in  the  deed  1746,  » 
expressed  as  to  admit  of  no  da- 
biety  but  that  it  was  that  deed, 
and  tliat  deed  only,  that  his  es- 
tate was  to  be  carried  by,  9Sii 
which  was  further  confirmed  from 
the  circumstances  of  his  suffering 
the  duplicate,  which  was  in  his 
own  hands,  of  the  deed  of  1741  to 
be  thrown  into  the  fire ;  and  there 
was  no  inferring  firom  the  de- 
funct's animua  contrary  to  a  pUm 
declaration  that  admitted  of  no 
dubiety.  And  as  to  the  point,  that 
the  heir  could  not  approbate  and 
reprobate,  it  did  not  apply,  unless 
the  pursuer  were  to  take  by  the 
deed  which  he  reprobated,  where- 
as he  proposed  to  take  nothing  by 
it.  And,  indeed,  the  import  of  the 
revoking  clause  was  the  chief 
question,  which  the  minority  cen- 
tered but  as  a  clause  of  style, 
and  to  be  construed  from  what  un- 
doubtedly appeared  to  have  been 
the  animiu  of  the  granter."— '-W& 
Notes,  KUkerrariM  Session  Paperi' 
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5.  The  judgment  in  the  case  of 

CUNNINOHAME   V.   WhITEFOORD 

was  affirmed  in  the  House  of 
Lords  by  consent,  in  consequence 
of  a  compromise  having  taken 
place.  Lord  Hardwigke,  Chan- 
cellor, is  reported  to  have  inti- 
mated his  opinion  that  the  judg- 
ment was  erroneous,  and  to  have 
stated,  that  the  respondent  had 
acted  wisely  in  acceding  to  a  com- 
promise. In  consequence  of  this 
remark  of  Lord  Hardwicke,  the 
judgment  has  generally  been  con- 
sidered an  erroneous  one,  but  the 
judgment  of  the  House  of  Lords 
in  the  case  of  Crawfurb  v, 
CouTTS,  reversing  that  of  the 
Court  below,  has  confirmed  the 
soundness  of  the  judgment  in  the 
former  case. 

6.  In  the  case  of  FiNLAY  r. 
BiRKMiBE,  July  29,  1779,  the 
prior  deed  was  not  revoked,  but 
cancelled.  At  the  same  time  that 
the  disponer  cancelled  the  prior 
deed,  he  executed  the  deathbed 
one.  The  heir*at-law  brought  a 
reduction,  and  pleaded, — ^It  is 
no  bar  to  the  heir-at-law  that  a 
previous  deed  in  favour  of  a  stran- 
ger has  been  executed.  The  deed 
must  remain  during  the  life  of  the 
granter,  neither  cancelled  nor  ta- 
ken out  of  the  way  by  a  subsisting 
deed  of  revocation.  If  either  of 
these  acts  takes  place,  the  heir-at- 
law  returns  to  his  right  of  succes- 
sion. In  the  case  of  an  implied 
revocation,  the  consequence  of  set- 
ting aside  the  deathbed  deed  is  to 
take  away  the  implied  revocation 
and  open  the  succession  to  the  dis- 


ponee  in  the  prior  deed.  But  the 
effect  of  cancelling  the  prior  deed 
is  to  destroy  it  altogether,  and  put 
the  disponee  in  the  same  situation 
as  if  it  had  never  existed.  The 
cancelled  deed  is  therefore  no  bar 
to  the  succession  of  the  heir-at- 
law.  The  defender  pleaded, — 
The  heir-at-law  has  no  title  to 
challenge  the  deathbed  deed.  He 
is  not  prejudiced  by  it,  as  his  right 
to  the  succession  was  excluded  by 
the  prior  deed.  The  disponee  under 
the  prior  deed  is  the  only  party  who 
is  afiected  by  the  new  settlement, 
and  he  is  barredfrom  challenging  it 
by  the  reserved  faculty  contained 
in  the  prior  deed.  The  cancelling 
of  the  prior  deed  does  not  remove, 
the  objection.  An  implied  revocar 
tion  will  not  entitle  the  heir  to 
challenge  a  deathbed  deed.  But 
an  implied  revocation  has  all  the 
effects  of  an  express  revocation. 
At  any  rate,  the  cancelling  of  the 
prior  deed  in  the  present  instance 
cannot  be  considered  as  opening 
the  succession  to  the  heir-at-law. 
It  only  took  place  at  the  time  the 
new  settlement  was  executed. 
They  were  both  parts  of  the  same 
transaction,  executed  tmico  con- 
iextUy  and  the  object  of  the  granter 
evidently  was  to  alter  one  destina* 
tion  of  heirs  for  another,  but  in  no 
event  to  admit  the  heir-at-law. 
The  Court  "  Sustained  the  pur- 
suer's title  to  insist  in  the  present 
process  of  reduction  of  the  deed 
challenged  ex  capiUlecU^'*  altering 
the  interlocutor  of  the  Lord  Ordi- 
nary, who  had  found  the  h^ir  ex- 
cluded by  the  prior  deed. 
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When  the  Deathbed  Deed  containe  an  express  Revocation  of  a  prior 
SetUementy  the  right  of  the  Heir  revives,  aithough  both  Deeds  are  in 
favour  of  the  same  Disponee. 

MOIR  V.  MUDIE. 

March  1,1824.  In  1805,  the  Reverend  John  Aitken  executed  a  settlement 
NabratTvb.  of  his  whole  property,  heritable  and  moveable,  in  fevour  of  his 
three  nieces,  Mrs.  Moir,  Mrs,  Mudie,  and  Mi*s.  Ford.  These 
ladies  were  sisters,  and  the  heirs-at-law  of  Mr.  Aitken.  The 
deed  reserved  full  power  to  the  testator,  at  any  time  of  his  life, 
and  even  on  deathbed,  to  revoke,  alter,  innovate,  or  cancel,  the 
disposition  in  whole  or  in  part,  as  he  might  think  proper. 

In  1813,  the  testator  executed  a  new  disposition,  conveying 
his  whole  property  to  two  of  his  nieces,  Mrs.  Mudie  and  Mrs.  Ford, 
and  excluding  his  third  niece,  Mrs.  Moir,  to  whom  he  provided 
an  annuity,  and  also  a  sum  to  her  children,  to  be  held  in  trust 
for  their  behoof  by  Mr.  Mudie  and  Mr.  Ford. 

In  1816,  while  on  deathbed,  the  testator  executed  a  third 
deed  of  settlement,  by  which  he  conveyed  to  Mrs.  Mudie,  as  in 
the  second  deed,  but  the  share  of  Mrs.  Ford  he  conveyed  to 
Mr.  Mudie  and  Mr.  Rattray  as  trustees  for  her  behoof  exclud- 
ing the  jus  mariti  of  her  husband.  The  cause  of  this  alteration 
regarding  the  share  of  Mrs.  Ford  was  the  bankruptcy  of  her 
husband,  and  was  done  for  the  purpose  of  excluding  his  credi- 
tors. The  third  deed  revoked  all  former  dispositions  and  set- 
tlements. 

Mrs.  Moir,  who  had  been  excluded  by  both  the  second  and 
third  deeds,  brought  a  reduction  of  the  third  deed,  in  so  &r  as 
it  was  a  deed  of  conveyance,  but  founded  upon  it,  in  so  fair  as 
it  contained  a  revocation  of  the  former  deeds. 

aroummitioe      Pleaded  for  the  Disponee. — The  deathbed  deed  was  exe- 

DUPOXEB. 

cuted  merely  for  the  purpose  of  carrying  into  effect  the  prior 
deed  of  1813.  It  is  to  be  considered  as  immediately  connected 
with  that  deed.  The  law  of  deathbed  applies  only  to  deeds 
which  are  substantially  new  deeds,  and  altogether  differing  finom 
the  one  previously  executed.    The  deathbed  deed  was  executed 
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not  for  the  purpose  of  destroying,  but  of  supporting  the  prior       ^^^'* 
deed.  Mudib. 

The  clause  of  revocation  must  be  construed  according  to       i824. 
what  was  the  manifest  intention  of  the  maker  of  the  deed.  The 
last  deed  was  intended  to  be  purely  remedial,  and  was  calcu- 
lated for  no  other  purpose  than  to  give  effect  to  the  deed  of 
1813. 

Pleaded  for  the  Heir-at-Law, — ^By  the  law  of  Scotland,  AEauMmrr  poa 
a  proprietor  is  utterly  disabled  from  exercising  his  power  of  ^^^  ^' 
alienation  while  upon  deathbed.  The  deed  of  1813  expressly 
reserved  a  power  to  alter  even  upon  deathbed.  That  power 
was  exercised  by  the  deed  of  1816,  so  the  deed  of  1813  was 
thereby  effectually  set  aside.  A  revocation  is  equally  effectual 
whether  it  be  expressed  in  a  separate  deed  by  itself,  or  whether 
it  is  contained  in  a  deed  of  conveyance. 

The  intention  of  the  testator  to  prefer  a  stranger  disponee  to 
his  heir-at-law,  cannot  support  the  deathbed  deed,  either  directly 
or  through  the  medium  of  the  deed  executed  in  liege  poustie,  if 
this  last  deed  has  been  revoked  expressly  and  unconditionally. 
It  then  no  longer  subsists  as  a  conveyance  of  the  property.  The 
identity  of  the  interest  or  of  the  disponees  under  the  two  deeds 
may  be  clear  indications  of  the  intention  and  the  predilection  of 
the  testator  ;  but  in  a  question  with  the  heir,  the  intention  of 
the  testator  is  no  bar  to  his  right  to  reduce.  The  liege  potistie 
deed  having  been  revoked,  the  deathbed  deed  falls  to  be  re- 
duced. The  reduction  ex  capite  kcti  is  a  privilege  inseparable 
from  the  character  of  the  heir  alioqui  successurus.  Of  this  pri- 
vilege nothing  can  deprive  him,  except  a  valid  liege  poustie 
deed,  subsisting  and  unrevoked  at  the  ancestor's  death.  By 
such  a  deed  only  he  is  divested  of  his  character  and  privilege 
as  heir. 

Lord  Pitmilly,  Ordinary,  "  Repelled  the  Defences,  and  de-  interlocutor  of 
cemed  in  terms  of  the  libel.''  5^  5ft7; 

The  Disponee  having  Eeclaimed,  the  Court  were  equally    Jubomwt. 
divided.     Lord  Cringletie  was  then  called  in,  and  he  having  ' 

concurred  in  the  Interlocutor  of  the  Lord  Ordinary,  the  Court 
"  Adhered." 
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Mont 

MUDDB. 

1824. 

OpnnoNS. 
Faculty  Re- 
port. 


Lords  Glenlee  and  Bannattne  ''  Thought  that  a  general 
revocation  in  a  deathbed  deed  had  some  flexibility,  so  as  to  al- 
low it  to  be  adapted  to  what  was  evidently  the  intention  of  the 
granter.  They  thought  that  the  case  of  Coutts  was  properly 
decided  by  the  House  of  Lords,  as  it  was  apparent  that  the 
granter  of  the  deathbed  deed  intended  that  the  person  favoured 
by  the  liege  potistie  deed  should  in  no  event  succeed.  They 
thought  that,  although  the  fact  of  the  two  deeds  being  in  &vour 
of  the  same  person  was  not  conclusive,  it  was  a  circumstance  of 
great  weight  in  the  qucBstio  voluntatis :  and  that,  while  a  liege 
potistie  deed  in  favour  of  a  different  person  must  be  taken  out 
of  the  way  in  order  to  make  room  for  the  person  &voured  in 
the  deathbed  deed ;  on  the  other  hand,  where  the  deathbed 
deed  was  in  favour  of  the  same  person  as  the  liege  paustie  deed, 
and  merely  conferred  additional  benefits  upon  him,  the  latter 
must  be  considered  as  still  subsisting  in  favour  of  such  person, 
and  only  altered  to  a  particular  effect,  unless  it  was  expressly 
revoked  in  toto" 

Lord  Justice-Clerk  Boyle  and  Lord  Craiqib  *"  Thought 
that  the  heir's  right  of  challenge  being  universal,  and  not  being 
barred  unless  annihilated  by  a  valid  deed  in  Uege  pouetie  sub- 
sisting at  the  death  of  the  ancestor,  and  the  clause  of  revocation 
in  this  case  being  universal,  unqualified,  and  unambiguous,  his 
challenge  must  be  admitted.  And  they  thought  that  it  made  no 
difference  in  such  a  case,  that  the  disponees  were  the  same.  They 
thought  that  the  case  of  Coutts  was  properly  decided  by  the 
House  of  Peers." 

Lord  Cringlstie  ''  Thought  that  there  was  little  doubt  of 
the  grantor's  intention,  but  that  the  Court  could  only  look  to 
the  execution  of  intention ;  that  the  revocation  of  the  Uege 
poustie  deed  was  general  and  unqualified  ;  and  that,  when  the 
language  employed  by  a  party  was  clear,  the  Court  could  not 
alter  the  deed  which  be  had  executed,  merely  on  a  conjecture 
of  his  intention." 


House  of  Lords, 
Match  1, 1820. 


The  Disponee  having  Appealed,  ''  It  was  Ordered  and  Ad* 
judged,  That  the  appeal  be  dismissed,  and  the  Interlocutor  com- 
plained of  be  affirmed." 

Lord  Eldon,  Chancellor,  observed, — "  Your  Lordships  have. 
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within  the  last  few  days,  heard  a  case  in  which  the  question  to       ^^'^ 
be  decided  is,  Whether  a  will  which  was  made  by  a  gentleman      Mudik. 
of  the  name  of  Aitken,  but  which  did  not  bear  date  sixty  days      "liiiT 
before  his  death,  was  a  valid  disposition  1  or,  on  the  other  hand. 
Whether  it  was  an  invalid  disposition  ?  it  being  contended,  that 
though  it  might  not  be  good  as  a  disposition,  it  was  good  as  a 
revocation  of  a  former  will 

"  My  Lords,  the  nature  of  the  case  certainly  is  such,  that  one 
cannot  help  feeling  it  a  case  of  considerable  hardship  on  the  ap- 
pellant, Mrs.  Mudie ;  but  after  the  greatest  attention  which  I 
have  felt  it  my  duty  to  give  to  this  case,  in  consideration  of  that 
circumstance,  and  also  in  consideration  of  the  Division  of  the 
Court  of  Session,  by  whom  this  case  was  decided,  having  been 
divided  in  their  opini<m,  it  does  appear  to  me,  I  own,  to  be  im- 
possible to  advise  your  Lordships  to  reverse  the  judgment  which 
has  been  given.  There  is  this  peculiarity  in  the  law  of  Scotland, 
that  though  a  deed  is  bad  as  a  deathbed  deed,  it  may  be  good 
for  one  purpose,  that  is  to  say,  that  the  heir-at-law  can  insist 
that  it  is  a  good  deed,  provided  the  effect  of  it  be  to  revoke  a 
former  settlement,  though  in  itself  it  would  be  bad. 

^*  In  this  case,  it  has  been  strongly  contended  at  the  Bar, 
that  it  ought  not  to  operate  as  a  revocation,  although  there  are 
express  words  of  revocation  in  it ;  and  that  it  ought  not  to  oper- 
ate as  a  revocation,  because  there  had  been  a  former  deed,  and 
that  it  was  an  affirmance  of  that  former  deed.  Now,  in  truth, 
in  respect  of  that,  there  is  hardly  a  single  interest  which  is  given 
in  the  former  deed,  which  is  not  somehow,  in  its  nature  and 
quality,  altered  by  this.  It  does,  therefore,  appear  to  me,  that 
whatever  might  be  the  law — ^in  respect  of  which  I  b^  I  may 
be  understood  to  give  no  opinion  whatever,  if  the  dispositions 
had  been  exactly  the  same — I  give  no  opinion  whatever  upon 
the  principles  which  might  or  might  not  apply  to  such  a  case, — 
they  do  not  apply  to  this  case  ;  and  therefore,  however  much  I 
may  regret  the  hardship  of  the  case,  it  appears  to  me  your 
Lordships  can  give  no  other  judgment  but  that  of  affirmance  of 
this  judgment'' 
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1.  In    the  case  of  Lang    v. 
Whttlaw,  March  6,  1810,  the 
testator  conveyed  the  liferent  of 
a  subject  to  his  wife  by  a  deed 
executed  in  liege  pouatUj  and  he 
further  conveyed  to  her  the  fee  of 
the  same  subject  by  a  deathbed 
deed.     This  last  deed  contained 
an  express  revocation  of  the  prior 
one.  The  Court  held  the  prior  deed 
revoked,  except  in  so  far  as  related 
to  the  interest  of  the  widow  under 
it,  on  the  ground  that  the  second 
deed  was  intended  to  increase  and 
not  to  diminish  her  interest.     On 
this  part  of  the  judgment  Lord 
Jeffrey,  in  the  case  of  Leith  v. 
Leith,  June  B,  1848,  observed, 
— "  With  regard  to  the  special 
finding  in  Lang  r.  Whttlaw, 
by  which  the  revocation  was  held 
not  to  extend  to  the  liferent  pro- 
vided by  the  former  deed  to  the 
widow,  I  can  only  say  that  I  have 
always  regarded  it  as  palpably  in- 
consistent with  the  rest  of  the  de- 
cision, and  with  the  clearest  prin- 
ciples of  law.    I  was  of  counsel  of 
the  successfiil  party  in  that  case, 
and  had  this  impression  at  the 
time.     But  the  case  of  the  widow 
was  thought  very  hard  ;  and,  ac- 
cording to    my  recollection,  we 
did  not  on  the  part  of  the  pursuers 
make  any  great  objection  to  the  ex- 
ception somewhat  suddenly  started 
at  the  close  of  the  case  in  her  fa- 
vour." 

2.  In  the  case  of  Batlet  v. 
Small,  February  2,  1815,  the 
ground  of  defence  was,  that  the 
deathbed  deed,  which  revoked  all 
former  deeds,  was  in  favour  of  the 
same  disponee  as  that  under  the 
prior  deed.  The  defender  plead- 


ed,— Questions  of  revocation  are 
to  be  judged  of  according  to  the 
intention  of  the  granter  of  the 
deed.  In  the  construction  of 
clauses  of  revocation,  intention  is 
of  exclusive  and  prominent  au- 
thority. The  clause  ought  there- 
fore to  be  construed  according  to 
the  true  and  apparent  intention  of 
the  writer,  as  it  may  be  gathered 
from  the  whole  of  the  deed  in 
which  the  clause  occurs.  When 
the  heirs  in  the  two  deeds  are 
different,  it  is  presumed  that  the 
granter  did  not  wish  the  revocit- 
tion  of  the  first  deed  to  depend 
upon  the  ultimate  validity  of  the 
second,  and  therefore,  the  revoca- 
tion is  sustained.  There  can  be 
no  room,  however,  for  such  pre- 
sumption, while  both  deeds  are  in 
favour  of  the  same  person.  Where 
a  testator  first  conveys  a  benefit 
by  one  deed,  and  then  enlarges  it 
in  favour  of  the  same  person  by 
another  deed  containing  a  revoca- 
tion of  the  first,  it  is  impossible 
to  presume  that  he  meant  both  of 
them  to  be  destroyed. 

3.  The  Court  Found,  "  That 
the  right  competent  to  the  heir  to 
challenge  and  set  aside  deeds  exe- 
cuted by  the  ancestor  in  leeio  to 
his  prejudice,  agreeable  to  the 
principles  laid  down  in  the  jad^ 
ment  of  the  House  of  Lords  in  the 
case  of  Crawfurd  v»  Coutts,  March 
14, 1806,  did  not  extend  to  rendei* 
null  a  clause  of  revocation  con- 
tained in  such  deed ;  and  that  the 
general  clause  of  revocation  in  the 
deed  1805  effectually  revokes  and 
renders  null  the  former  dispo^ 
tions,  codicils,  and  settlements.** 

4.  In  Anderson  v.  Fleming, 
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May  17, 1833,  the  deathbed  deed 
was  almost  identical  with  the  one 
executed  in  liege  poustie.  It,  how- 
ever, contained  a  revocation  of  all 
former  deeds  of  settlement.  Lord 
MoNCREiFF,  Ordinary,  Ordered 
Cases  to  the  Court  on  the  Ques- 
tion, "Whether  the  prior  deed 
was  to  be  considered  as  so  effec- 
tually revoked  by  the  clause  of 
revocation  in  the  deathbed  deed  as 
to  entitle  the  pursuer,  as  the  heir- 
at-law,  to  reduce  the  last  deed  as 
an  independent  deed  to  his  preju- 
dice, executed  on  deathbed?" 

5.  In  a  Note,  Lord  Moncreiff 
observed, — "  After  carefully  com- 
paring the  two  deeds  of  settlement, 
the  Lord  Ordinary  thinks  that  the 
case  comes  so  very  near  to  the  pure 
case  of  two  deeds  exactly  the  same 
in  substance,  on  which  Lord  Eldon, 
in  the  case  of  Moir  v.  Mudie,  re- 
served his  opinion,  that  the  ques- 
tion raised  by  it,  if  it  is  to  be  de- 
cided on  this  point,  is  far  too  im- 
portant to  be  sent  in  any  form  to 
the  Court  without  Cases.  He 
therefore  finds  it  necessary  to  make 
the  above  order.  For  himself,  he 
finds  great  difficulty  in  making  the 
distinction.  In  the  cases  of  White- 
ford,  Batley,  February  2,  1815, 
and  Moir,  the  parties  favoured  were 
the  same  in  both  deeds ;  and  the 
variations  made  were  only  for  more 
effectually  carrying  the  same  ob- 
jects into  effect.  K  it  were  to  be 
held  that  such  a  question  may  be 
decided  on  a  view  of  the  probable 
intention  of  the  testator,  that  the 
first  deed  should  only  stand  re- 
voked in  case  the  second  should 
take  effect,  the  Lord  Ordinary 
fears,  that  everj'  one  of  the  cases 


hitherto  decided,  including  Coutts, 
must  be  thought  to  have  been  de- 
termined contrary  to  such  inten- 
tion. In  the  present  case,  the  new 
deed  is  said  to  have  been  exe- 
cuted on  account  of  an  apprehend- 
ed legal  objection  to  the  validity 
of  the  first — which,  whether  well- 
founded  or  not,  may  sufficiently 
establish  the  purpose  of  entirely 
superseding  it,  and  relying  on  the 
last  deed.  The  question,  notwith- 
standing, is  very  delicate  and  dif- 
ficult." 

6.  The  Court  Repelled  the  ob- 
jection to  the  Title  to  pursue.  Lord 
Justice-Clerk  Boyle  observed, 
— "  I  have  paid  every  attention  to 
the  argument  that  there  is  a  dis- 
tinction between  the  principle  in 
the  case  of  Moir  and  Mudie  and 
this,  but  I  can  see  no  ground  for 
it  whatever.  It  is  settled  law  that 
the  plea  of  approbate  and  reprobate 
does  not  apply,  and  the  decisions 
in  the  cases  of  Batley  and  of  Moir 
and  Mudie,  though  in  the  latter 
there  was  a  variation  in  the  deeds, 
go  to  the  same  principle,  as  stated 
by  the  Lord  Ordinary,  viz.,  that 
in  all  the  cases  the  Court  never 
entered  into  the  view  of  the  sup- 
posed intention  of  the  testator. 
Then  that  being  decided,  all  that 
is  said  on  the  other  side  is,  that 
Lord  Chancellor  Eldon,  according 
to  his  uniform  practice  of  not  de- 
ciding any  cause  not  actually  be- 
fore him,  refrained  from  giving  an 
opinion.  It  is  not  that  he  ex- 
pressed a  doubt,  but  only  that  he 
refrained  from  giving  an  opinion, 
as  not  necessary  to  the  decision. 
And  I  have  not  seen  any  author- 
it}'  for  departing  in  this  case  from 
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the  principle  in  fhe  cases  of  Batley 
and  Moir  and  Mudie^  that  the  re- 
Tocation  being  absolute,  efPect  most 
be  given  to  it"  LobdCringlbtib 
observed, — "  I  entirely  agroe.  The 
question  of  intention  only  arises 
when  we  have  a  subsisting  deed, 
and  the  intention  executed.  The 
revocation  is  pointed  and  express, 
and  puts  an  end  to  the  former 
deed.  And  even  there  are  vari- 
ations here  of  two  legacies,  and 
though  trifles,  they  make  a  differ- 
ent deed." 

7.  LoBD  MfiADOWBANK  ob- 
served,— "  In  the  case  of  Coutts 
V,  Crawfurd  two  principles  were 
settled,  one  as  to  approbate  and 
reprobate ;  the  other,  that  all  ques- 
tions of  this  kind  were  questions  of 
conveyancing,  and  that,  however 
clear  the  intention  was,  it  could 
not  be  effectual  unless  legally  exe- 
cuted. The  intention  of  the  tes- 
tator was  clear  in  that  case,  and 
the  Lord  Chancellor  held  that 
quod  potuit  et  voluU  non  fecit  I 
understood  it  to  be  settled  since 
then,  that  we  were  not  to  look  at 
intention  at  all.  After  that  deci- 
sion, the  case  of  Whitelaw  came 
on  m  the  First  Division,  while 
President  Blair  was  there.  I  got 
his  notes  from  Mr.  Blair,  and  from 
them  it  appears  that  the  case  was 
most  elaborately  considered.  Seve- 
ral points  occurred,  one  of  which 
was,  whether  revocation  would  be 
effectual  though  not  tested  accord- 
ing to  the  solemnities  of  the  law 
of  Scotland.     Another  was  that 


raised  in  the  present  case,  and  on  it 
his  Lordship  lays  down  the  doctrine, 
broadly  opposed  to  that  established 
in  the  case  of  Coutts  and  Craw- 
fbrdy  that  the  revocation  could  not 
be  separated,  when  the  deeds 
are  in  &vour  of  the  same  person. 
Seeing  that  opinion,  and  that  Lord 
Eldon  reserved  any  opinion  on  the 
subject,  I  looked  through  this  case 
with  great  anxiety;  bat  on  the 
whde,  after  going  through  all  the 
authorities,  I  have  come  to  be  of 
opinion  that  there  is  no  foundation 
for  the  distinction  attempted,  and 
I  do  not  think  there  is  any  ground 
for  complaining  of  hardship ;  and 
on  the  whole,  my  opinion  concurs 
with  that  of  your  Lordship." 

8.  LoBD  Glenleb  observed, — 
<^  I  think,  as  the  Lord  Ordinary 
does,  that  diere  is  no  solid  distinc- 
tion between  this  case  and  that  of 
Mttdie.  There  were  variations 
there,  no  doubt,  but  they  were  to 
strengthen  the  right  of  the  party 
favoured,  and  it  was  truly  as 
strong  a  case  as  this.  I  had  the 
same  view  as  President  Blair  ex- 
pressed in  the  case  of  Whytlaw, 
but  after  the  decision  in  the  case 
of  Moir  and  Mudie,  affirmed  in  the 
House  of  Lords,  we  must  adhere 
to  the  principle  there  established ; 
and  after  all,  it  may  be  said  that 
it  is,  not  that  the  testator  did  not 
intend  to  revoke^  but  that  if  he 
had  foreseen  what  was  to  happm, 
be  would  not  have  had  that  in- 
tention, and  I  cannot  hesitate  to 
concur.^' 
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An  implied  Revocation  of  a  prior  Settlement  in  favour  of  a  Stranger 
does  not  restore  the  right  of  the  Heir  of  the  Investiture,  and  entitle 
him  to  reduce  the  subsequent  Deed  as  being  executed  on  Deathbed. 

I.— ROWAK  V.  ALEXANDER. 

In  1763,  Jame8  Rowan  executed  a  general  disposition  of  his  Not>  12, 1776. 
estate,  real  and  personal,  in  favour  of  his  wife  and  two  nephews,  nabbativr. 
Robert  and  James  Rowan,  sons  of  a  younger  brother.  In  this 
deed  he  reserved  to  himself  full  power,  at  any  time  in  his  life, 
and  even  on  deathbed,  to  revoke  or  alter,  in  whole  or  in  part, 
and  to  dispose  of  the  premises  as  he  should  think  fit.  One  of 
the  subjects  conveyed  was  the  lands  of  West  Shield,  to  which  he 
had  acquired  right  by  purchase. 

In  1768,  he  executed,  while  on  deathbed,  a  second  deed,  by 
which  he  conveyed  the  lauds  of  West  Shield  to  his  wife  and  a 
nephew,  Robert  Alexander,  the  son  of  a  sister,  in  the  proportion 
of  one-third  to  his  wife  and  two-thirds  to  his  nephew.  This 
second  deed  contained  no  clause  revoking  the  former  deed  of 
1763. 

At  the  foot  of  the  second  deed,  the  following  ratification  ap- 
peared : — "  We,  Robert  and  James  Rowan,  nephews  and  heirs 
of  the  within  designed  James  Rowan,  do  hereby  approve  of  the 
within  disposition,  in  the  haill  clauses  and  heads  thereof.''  This 
ratification  was  duly  signed  and  tested. 

The  testator  died  shortly  afler  the  execution  of  the  second 
deed.  The  son  of  his  elder  brother  brought  a  reduction  of  both 
deeds,  on  the  ground  that  the  first  deed  was  taken  away  by  the 
last  one ;  and  that  the  last  one  was  reducible,  as  having  been 
executed  on  deathbed ;  and  that  therefore  the  succession  fell 
to  him  aa  heir  of  conquest. 

Pleaded  for  the  Heir  op  Conqxtest.— The  deed  of  1 763,  in  H^rco^* 
so  far  as  it  related  to  two-thirds  of  the  lands  of  West  Shield,  waa  <^^»*- 
virtually  revoked  by  that  of  1 768.    By  the  former  deed,  one- 
third  of  these  lands  was  conveyed  to  the  testator's  wife,  and 
two-thirds  to  his  nephews,  Robert  and  James  Rowan.    By  the 
second  deed,  one-third  was  conveyed  to  his  wife,  and  two-thirds 
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RowAH  to  another  nephew,  Robert  Alexander.  This  last  deed  haying 
albxandke.  been  executed  on  deathbed,  the  pursuer  is  entitled  to  two-thirds 
IttsT      of  the  lands  as  ab  intestato. 

The  pursuer  is  not  excluded  by  the  deed  of  1763.  The  bene- 
fit of  the  law  of  deathbed  is  competent  to  every  heir,  of  what- 
ever kind.  Nothing  will  exclude  an  heir  from  this  privilege,  but 
such  a  deed  as  will  make  him  cease  to  be  an  heir.  A  disposi- 
tion executed  in  liege  pousticy  divesting  the  disponer  irrevocably, 
though  with  reserved  powers  to  burden,  excludes  the  law  of 
deathbed.  But  where  one  dispones  his  estate,  though  in  liege 
p(mstiey  reserving  a  power  to  alter,  or  when  he  dispones  with- 
out such  reservation,  but  retains  the  disposition  in  his  hands,  and 
dispenses  with  the  delivery  in  his  lifetime,  such  dispositions  do 
not  divest  the  grantor's  heir  of  the  character  of  heir,  nor  of  the 
privilege  of  the  law  of  deathbed  belonging  to  him  in  that  char- 
acter. Such  dispositions  have  no  eflFect  during  the  grantor's 
life,  neither  denuding  him,  nor  conveying  any  right  to  the  dis- 
ponee,  but  importing  only  the  granter's  resolution  at  the  time 
with  regard  to  his  succession.  They  have  no  force  nor  effect 
while  the  grantor  is  alive. 

If,  therefore,  the  disponer  revokes  such  a  deed  at  any  time 
during  his  life,  either  expressly  or  tacitly,  by  destroying  it,  or 
conveying  the  subject  to  another,  the  disponee,  who  never  had 
any  established  right  by  the  deed,  nor  was  heir,  cannot  chal- 
lenge the  revocation  on  the  head  of  deathbed.  His  right  was 
only  to  arise  upon  the  death  of  the  disponer  without  revoca- 
tion. As  therefore  the  deed  was  revoked  before  that  period,  the 
case  was  the  same  quoad  the  disponee,  as  if  the  right  had  never 
been  granted. 

In  this  case  the  right  of  the  heir  does  not  properly  revive. 
Those  deeds  which  might  have  become  effectual  by  the  death  of 
the  grantor,  are  the  same  as  if  they  had  never  existed.  When- 
ever they  are  revoked,  they  are  considered  as  nonentities.  Not- 
withstanding the  deeds,  the  grantor  continued  to  be  proprietor, 
and  the  heir  continued  to  be  his  heir,  because  they  could  have 
no  power  till  the  grantor's  death  ;  and  before  that  period  they 
were  at  an  end. 

It  is  immaterial  that  the  deed  of  1768  contained  no  express 
revocation.   So  far  as  concerns  the  two-thirds  of  the  lands  of 
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West  Shield,  the  two  deeds  were  incompatible.  They  could  not  ^^ 
both  subsist  or  take  effect  together.  If,  therefore,  it  be  admitted  albxaitobb. 
that  the  testator  intended  the  last  deed  to  vest  his  successor  as  1775. 
to  these  lands,  he  must  have  meant  that  the  fii*st  should  not  be 
the  rule  of  his  succession.  In  other  words,  he  meant,  in  so  far 
to  revoke  the  first.  There  may  be  a  tacit  or  implied  revocation 
as  well  as  an  express  one.  And  there  cannot  be  a  more  effectual 
revocation  than  giving  the  same  subject  to  a  different  person. 
There  are  no  solemnia  verba  requisite  for  revoking  a  prior  deed, 
nor  any  peculiar  virtue  in  an  express  revocation,  further  than  it 
is  significative  of  the  testator's  intention,  which  may  be  as 
strongly  declared  indirectly.  By  executing  the  last  deed,  the 
testator  declared  his  purpose,  that  the  first,  with  respect  to  two- 
thirds  of  the  lands  of  West  Shield,  should  not  be  the  rule  of  suc- 
cession, as  strongly  as  if  he  had  used  the  most  express  words 
that  language  could  supply. 

It  is  only  a  person's  last  will  that  the  law  regards  in  succes- 
sion. As  soon  as  the  last  deed  was  executed,  the  first  was  to  all 
intenta  and  purposes  at  an  end.  It  was  no  longer  the  last  settle- 
ment. A  man  may  have  many  settlements  at  different  periods 
of  his  life.  All  of  them  are  indeed  proofs  of  his  intention  at 
the  times  they  were  respectively  made  ;  but  it  is  the  last  one 
only  that  must  rule  his  succession.  If,  however,  the  last  settle- 
ment is  reduced,  the  legal  succession  must  take  place. 

Pleaded  for  the  Disponee. — The  deed  of  1763  was  never  argumbot  foe 
revoked  or  extinguished.  It  was  considered  as  a  subsisting  "^^"^ 
deed,  and  the  deed  of  1768  was  only  meant  to  qualify  or  vary 
it  in  part.  Both  deeds  are  therefore  valid  and  effectual,  the 
one  being  explanatory  of  the  other,  and  both  together  making 
a  complete  settlement.  The  last  deed,  neither  expressly  nor  by 
implication,  takes  away  the  former  settlement  as  to  the  general 
plan  of  succession  devised  by  it.  It  is  only  a  partial  convey- 
ance of  one  particular  subject,  and  was  intended  as  supplemen- 
tary to  the  general  settlement,  in  exercise  of  the  faculty  con- 
tained in  it,  and  which  he  was  entitled  to  exercise  at  any  period 
of  his  life.  The  disponees  by  the  settlement  of  1 763  were  still 
to  succeed  to  the  testator  as  his  heirs  in  terms  of  that  settle- 
ment.    By  his  last  deed,  he  thought  proper  to  qualify  their 
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BowAH  right,  by  laying  an  additional  harden  upon  them.  The  two 
AutxAifDEB.  deeds  are  therefore  consistent  with  each  other,  and  they  to- 
1775.  gether  form  what  the  testator  intended  to  be  the  last  and 
final  settlement  of  his  succession. 

Where  the  liege  poustie  deed  is  in  fisiyour  of  a  person  not 
alioqui  successurus,  and  whose  right  is  qualified  with  a  reserved 
power,  in  favour  of  the  grantor,  to  alter  or  revoke  at  pleasure, 
the  party  called  by  the  settlement  is  not  at  liberty  to  object  to 
the  exercise  of  the  reserved  power  upon  deathbed,  because  it  is 
an  express  quality  in  his  right.  The  heir-at-law  is  as  little 
entitled  to  object,  because  he  stands  already  excluded  by  the 
former  deed. 

The  only  case  in  which  an  heir-at-law  is  entitled  to  come  in, 
is  where  the  liege  poustie  deed  is  totally  extinguished,  by  being 
cancelled  or  revoked.  The  right  of  the  heir-at-law  may  be  then 
said  to  revive,  and  having  once  got  quit  of  the  liege  poustie 
deed,  there  may  be  an  opening  for  him  to  quarrel  any  after 
deed  executed  to  his  prejudice  on  deathbed.  But  where  the 
deed  in  liege  poustie  remains  a  subsisting  deed,  unrevoked  and 
uncancelled,  and  only  qualified  or  varied  in  part  by  an  after 
deed  in  exercise  of  a  reserved  faculty,  there  can  be  no  room 
for  any  challenge  on  the  head  of  deathbed  at  the  instance  of 
the  heir-at-law. 

Interlocutor  of  LoRD  AucHiNLECK,  Ordinary,  Found, "  That  the  first  deed  of 
Feb.  7, 17757'  Settlement  1 763,  which  is  general,  of  the  whole  estate  heritable 
and  moveable,  belonging  to  the  defiinct,  in  &vour  of  Bessy 
Rowan  his  wife,  and  of  Robert  and  James  Rowans  his  nephews, 
equally  betwixt  them,  containing  a  power  of  revocation,  is  a 
valid  and  effectual  deed,  so  far  as  not  revoked  :  Finds  the 
disposition  executed  by  the  said  deceased  James  Rowan,  in 
favour  of  the  said  Bessy  Rowan  his  spouse,  and  Robert  Alex- 
ander his  nephew,  of  his  lands  of  West  Shield,  in  the  proportion 
of  one-third  of  them  to  her,  and  two-thirds  to  Robert  Alex- 
ander, whom  he  burdens  with  a  variety  of  donations  to  the 
persons  therein  mentioned,  and  bears  date  in  1768,  as  it  con- 
tains no  clause  of  revocation,  general  or  special,  does  not  there- 
fore hurt  in  any  respect  the  settiement  1763,  except  in  ao  £tf 
as  the  two  deeds  are  incompatible :   Finds,  so  fieur  as  conoems 
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Bessy  Rowan,  no  alteration  is  made ;  but  so  far  as  concerns      Rowaw 
the  two-thirds  of  the  lands  disponed  to  Robert  Alexander,  this  Albxamdhb. 
being  incompatible  with  the  former  settlement,  of  necessity  im-       1775. 
plies  a  revocation,  and  as  this  last  deed  was  admitted  to  have 
been  executed  on  deathbed,  sustains  the  reasons  of  reduction, 
so  far  as  concerns  the  two-thirds  of  West  Shield,  but  Repels  the 
reasons  of  reduction,  as  to  all  the  other  subjects,  and  decerns 
accordingly/' 

The  defender  having  Reclaimed,  the  Court  "  Sustained  the  '^'^^P^Vg 
defence,  Assoilzied  the  defenders,  and  Decerned." 

Lord  President  Dundas  observed, — "  The  case  of  the  sue-  omiovB, 
cession  of  Sir  James  Cunningham  was  determined  finally  here  ;  Bions,  p.  669. 
but  there  was  a  great  diflference  of  opinion.  On  appeal,  the  re- 
spondent was  advised  to  compromise  matters.  The  lawyers  came 
to  the  Bar,  and  declared  that  they  were  agreed  in  the  affirming 
the  judgment.  There  was  a  compromise,  and  a  sum  paid.  Lord 
Hardwicke  said,  that  the  respondent  was  well  advised.  This 
case  is  not  so  narrow  as  that  of  Cunningham ;  for  there  the 
former  deed  was  actually  cancelled,  at  least  that  copy  of  it 
which  was  in  the  power  of  the  disponer." 

Lord  Monboddo. — "  After  a  settlement  once  made,  though 
revocable,  the  person  called  is  the  heir  ;  and,  if  he  consents,  the 
revocation  is  good.  But  here  there  is  not  a  total,  only  a  partial 
revocation.  The  testator  plainly  meant  that  the  former  deed 
should  subsist  in  part." 

Lord  Coalston. — "  This  precise  question  has  never  received 
any  precise  judgment  of  the  Court.  Decisions  ought  to  be  more 
AiUy  stated.  When  a  man  grants  a  deed  to  take  effect  after 
death,  the  settlement  is  revocable.  Suppose  that  he  destroys  the 
deed,  and,  ex  intervaUoy  makes  a  settlement  on  strangers  on 
deathbed,  this  is  reducible.  The  same  is  the  case  if  he  revokes 
on  the  back  of  the  settlement.  Suppose  a  deed  revoked,  and,  in 
that  deed  revoking,  a  new  deed  granted  to  a  stranger.  It  is  diffi- 
cult to  distinguish  between  an  express  and  a  virtual  revocation." 

Lord  President. — "  Here  there  is  no  mtUatio  volunkUis^  aa 
in  the  cases  put.  There  is  no  revocation  of  the  former  deed. 
If  the  second  deed  is  set  aside,  I  think  the  former  one  must  be 
the  rule,  and  that  no  mutatio  voluntatis  must  be  presumed." 

2t' 
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*^*»  Lord  EAMte. — "  A  man  makes  a  settlement  of  his  whok 

^MMKAxtm.  estate ;  alters  his  mind,  but  upon  deathbed.  The  two  deeds  are 

1776.       inconsistent     The  latter  deed  is  good  as  fiur  as  it  goes.     There 

is  an  implied  revocation  ad  hunc  effectvm.    If  that  is  the  case, 

there  is  no  room  for  the  heir  of  line  to  interpose.'' 

Not.  22, 1776.  rphe  pursuer  having  Reclaimed,  the  Court  **  Adhered." 
HiSS^Sd.  -"^^^^  MoNBODDO  observed, — "  The  deed  1768  is  not  in  pre- 
p.  661.  judice  of  the  heir,  for  he  i^as  excluded  by  the  deed  1763.  If  there 
had  been  first  a  revocation,  and  then,  at  some  interval,  another 
deed,  the*case  would  have  been  different ;  for,  after  the  reToca- 
tion,  the  grantor  would  have  been  intestate,  and  the  heir  would 
have  had  an  interest  which  a  second  deed  on  deathbed  would 
have  impaired.  As  to  the  case  of  Cunningham,  it  was  carried 
by  the  President's  casting  vote  against  the  judgment  of  Lord 
Elchies,  and  was  at  length  ended  by  a  compromise  on  the  appeal." 

LoBD  Eames. — ^''  It  is  a  general  rule  in  law,  that  a  man  can- 
not be  received  to  plead  against  a  deed  when  he  has  no  in- 
terest ;  but  then  the  question  still  occurs,  Whether  there  is  here 
a  deed  standing  against  the  heir  1  Had  Rowan  first  of  all  put 
the  former  deed  in  the  fire,  or  expressly  revoked  it,  there  would 
have  been  room  for  the  heir's  complaining ;  for  then  the  nev 
deed  would  have  been  to  his  prejudice,  and  have  deprived 
him  of  the  right,  ah  intestatOy  which  he  got  by  the  cancella- 
tion. Had  Rowan  been  asked  what  he  meant  by  the  second  deed, 
and  whether  he  meant,  in  any  event,  to  let  in  the  heir  ? — I  am 
persuaded  that  he  would  have  answered  in  the  negative/' 

Lord  Alemorb. — "  When  a  revocation  is  executed,  it  must 
liave  its  effect ;  but  I  cannot  admit  of  a  virtual  revocation. 
Tim  comes  to  be  a  qucestio  voluntatis.  It  appears  to  have  been 
the  will  of  the  testator  not  to  let  in  the  heir.'' 

Lord  Justice-Clbrk  Miller. — "  The  heir  has  very  artfully 
endeavoured  to  make  the  last  deed  consist  of  two  parts, — a  re- 
vocation and  a  new  settlement;  but  it  was  one  single  act  The 
judgment  formerly  pronounced  does  not  impinge  on  the  law  of 
deathbed,  which  gives  relief  to  heirs  of  all  denominations,  if 
lesed.  I  hope  we  shall  never  be  deprived  of  the  law  of  death- 
bed. The  only  thing  that  can  deprive  us  of  it  is,  if  we  extend 
it  to  cases  which  the  law  did  not  mean  it  to  reach/' 
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Mr.  Tait,  in  his  Decisions,  observes, — "  The  defence  chiefly  in-      Rowa» 
sisted  in  was,  that  the  first  deed  was  not  expressly  revoked  by  auo^ie. 
the  last ;  and,  therefore,  although  the  last  deed  should  be  taken       1776. 
out  of  the  way,  the  first  would  still  subsist ;  and  so  the  Lords  Brown's  Snp- 
found,  they  held  a  virtual  revocation  of  the  first  not  sufficient,  l,^m. 
and  assoilzied  the  defender.  And  the  decision  was  well  founded ; 
for  if  a  deathbed  deed  contains  both  a  disposition  and  a  rero* 
cation,  there  may  be  some  reason  for  maintaining,  that  though 
the  disposition  be  set  aside,  the  revocation  may  subsist,  because 
they  are  distinct ;  et  utile  per  inutile  rum  vitiatur.    But  when 
the  deathbed  deed  contains  no  revocation,  and  is  cut  down  on 
the  head  of  deathbed,  it  cannot  be  maintained  with  plausibility 
that  it  ought  to  subsist  as  a  revocation. '^ 


IL— ROXBURGHE  v.  WAUCHOPB. 

In  1 790,  John  Duke  of  Roxburghe  executed  a  general  settle-  May  25,  is2Q. 
ment,  by  which  he  conveyed  to  his  sisters.  Lady  Essex  and  na&raitvx. 
Lady  Mary  Eer,  all  the  heritable  and  moveable  estate  then  be* 
longing,  or  which  should  happen  to  belong  to  him  at  his  death. 
In  this  deed  he  reserved  to  himself  power,  at  any  time  of  his  life, 
and  even  on  deathbed,  to  revoke  or  alter  the  deed,  in  whole  or  in 
part,  and  to  sell,  burden,  or  otherwise  dispose  of  the  whole  estate, 
heritable  and  moveable,  thereby  disponed,  or  any  part  thereo£ 

The  Investitures  of  the  lands  so  conveyed  were  partly  in  fa- 
vour of  heirs  of  line,  and  partly  in  favour  of  heirs-male. 

In  1803,  his  Grace  executed  another  deed,  by  which  he  con- 
T«yed  to  the  defender  his  whole  unentailed  heritable  property, 
and  also  his  whole  personal  or  moveable  estate  in  trust,  for  the 
vses  and  purposes  therein  specified.  The  disposal  of  the  residue 
was  directed  to  take  place  according  as  the  truster  had  already 
directed,  or  might  direct,  by  any  deed  or  other  writing  executed, 
or  to  be  executed  by  him  for  that  effect,  at  any  time  of  his  life, 
or  even  on  deathbed. 

In  March  1804,  the  Duke  executed  a  deed  of  cUrections  to 
his  trustees,  by  which  they  were  appointed  to  sell  his  l^faole  real 
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RoxBUBORB  estate  in  Scotland,  and  from  the  produce  thereof,  and  of  his 
Wauohopb.  personal  estate,  to  make  payment  of  certain  legacies  and  annui- 
1820.  ties.  The  trustees  were  then  directed  to  invest  the  whole  resi- 
due of  the  trust-estate  in  the  public  funds,  or  upon  real  estate 
in  Scotland,  and  to  pay  over  the  dividend  or  interest  thereof  to 
his  sisters  Lady  Essex  and  Lady  Mary  Ker,and  the  survivor;  and 
upon  the  death  of  the  survivor,  to  pay  over  the  residue  to  certain 
persons  therein  named.  This  deed  of  instructions  was  executed 
on  deathbed ;  the  Duke  haviug  died  on  the  19th  March  1804. 
An  action  was  brought  by  Lady  Essex  and  Lady  Mary  Ear, 
seeking  to  have  it  found,  that  the  deed  of  instructions  ought  to 
be  reduced  on  the  head  of  deathbed.  In  this  action  they  suc- 
ceeded, in  so  far  as  regarded  the  lands  in  which  the  investitures 
were  in  favour  of  the  heirs  of  line,  but  in  so  far  as  regarded  the 
lands  in  which  the  investitures  were  in  favour  of  the  heirs-male 
of  the  Duke,  they  were  unsuccessful. 

The  Heir-male  of  the  Duke  then  brought  a  reduction  of  the 
trust-deed  and  relative  deed  of  instructions,  on  the  ground 
that  the  latter  deed  had  been  executed  on  deathbed.  He 
also  sought  to  have  it  declared,  that  the  deed  of  1790  had 
been  revoked  by  the  trust-deed,  and  that,  therefore,  he,  as 
heir  of  investiture,  was  entitled  to  succeed. 

ABomiwT  lOB     Pleaded  for  the  Hmr  op  the  Investiture. — The  question 
TiTFafc  at  issue  is,  Whether  the  deed  of  1 790  was  revoked  by  the  deeds 

of  1803  and  1S04,  and  whether  the  effect  of  that  revocation 
remains,  although  these  deeds  be  reduced  ex  capite  lecHt 

The  deed  of  1790  contained  a  reservation  of  a  power  to 
revoke  or  alter.  It  was  to  be  effectual  only  in  so  &r  as  not  re- 
voked or  altered  by  a  deed  under  the  Duke's  hand.  This  re- 
served power  was  exercised  by  the  subsequent  deeds.  By  these 
deeds  the  whole  estates  which  formed  the  subject  of  the  deed 
1790,  instead  of  remaining  conveyed  in  terms  of  that  deed, 
were  conveyed  to  trustees  for  behoof  of  a  totally  different  set 
of  persons.  This  was  a  complete  revocation  of  tiie  deed  1790. 
It  consequently  ceased  to  have  any  validity  or  to  have  in  any 
respect  the  effect  of  a  delivered  evident. 

An  express  revocation  is  admitted  to  have  the  effect  of  letting 
in  the  heir  of  the  investiture.    In  the  case,  however,  of  implied 
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revocation,  it  is  argued  that  there  is  no  revocation  at  all,  except  ^oxBumami 
by  the  eJBFective  operation  of  the  latter  deed  in  favour  of  the  new   Wauohoi* 
disponee.     But  a  revocation,  whether  express  or  not,  is  pre-      "iiioT 
ciselj  the  same  revocation  in  the  intention  of  the  testator,  and 
that  intention  is  equally  communicated  and  recorded  by  ex- 
press words,  or  by  words  not  express,  but  fairly  implying  it 

The  plea  that  a  subsequent  disposition  does  not  contain  an 
implied  revocation  of  a  prior  revocable  disposition,  but  merely 
creates  a  right  preferable  to  that  of  the  first  disponee,  is  with- 
out foundation,  either  in  the  form  and  nature  of  such  deeds,  or 
in  practical  law.  As  to  the  nature  of  the  deed,  the  testator 
says,  in  substance,  in  the  first  deed,  I  dispone  to  A,  reserving 
power  to  revoke.  Then  in  the  second  deed,  he  says.  The  land 
I  formerly  disponed  to  A,  I  now  dispone  to  B.  This  is  surely 
a  substitution  of  one  disposition  in  place  of  another,  and  not  the 
mere  addition  of  one  to  another,  as  co-existent  parts  of  one 
settlement.  The  last  deed  is  a  complete  and  absolute  disposal 
of  itself.  It  conveys  all  right  to  the  subject,  and  there  is  no 
reason  for  supposing  that  it  intends  to  leave  anything  whatever 
to  the  first  disponee.  It  necessarily  implies  a  revocation  of  the 
former  deed,  for  without  implying  this,  the  testator  could  not 
have  given  the  subject  to  the  second  diisponee.  Whether  the 
revocation  is  called  express  or  implied,  the  fact  of  revocation 
duly  and  clearly  made  is  equally  certain. 

It  is  said,  however,  that  there  is  a  difierence  between  the 
case  when  express  words  of  revocation  are  used  in  the  last  deed, 
and  when  they  are  not  used.  In  the  latter  case,  it  is  argued, 
that  the  last  deed  is  to  be  understood  as  conditional,  and  that  a 
condition  is  to  be  presumed  in  favour  of  the  disponees  called  by 
the  first  deed,  that  in  case  the  persons  called  by  the  last  deed 
shall  not  take,  then  the  persons  called  by  the  first  deed  shall 
still  take  the  estate,  and  the  first  deed  remains  efiTectual  in  their 
&your.  If  there  were  such  a  condition  or  provision  in  the  last 
deed,  this  argument  might  be  very  good.  But  in  the  present 
case,  there  is  no  such  condition,  and  there  exists  no  ground  for 
saying,  that  such  a  condition  is  to  be  presumed,  although  not 
expressed.  If  such  a  condition  had  been  intended,  it  would 
have  been  expressed,  and  the  fact  of  its  not  being  expressed,  is 
sufficient  to  show  that  it  was  not  intended. 
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BozBumoBi       There  is  no  ground  for  presuming  that  the  testator  intended 
WAucBora.  any  such  presumption.     The  disponer  has  taken  the  estate  from 
1820.      A  and  given  it  to  B.     It  follows  from  this,  that  A  should  not 
have  it  in  any  event.     The  destination  to  A  was  totally  super- 
seded by  the  last  deed,  and  cannot  revive.     It  being  certain 
that  A  was  not  to  take  the  estate,  it  may  have  been  the  tes- 
tator's wish,  that  it  should  go  to  any  person  rather  than  to 
A,  and  even  to  the  Crown  as  uUimus  hcBrea,     The  motives  d 
the  testator  for  taking  the  estate  from  A  cannot  be  inquired 
into  by  a  court  of  law.     To  do  so  would  be  to  go  against  aD 
the  rules  and  principles  of  law,  which  regulate  the  transmis- 
sion of  land. 

The  deed  of  1790,  as  well  as  those  of  1803  and  1804,  was 
repudiated  by  the  sisters  of  the  Duke.  As  therefore  the  deed 
of  1790,  which  excluded  the  pursuer,  has  been  repudiated  bj 
the  disponees,  in  whose  favour  the  exclusion  was  made,  the 
pursuer,  as  heir  of  investiture,  is  entitled  to  reduce  the  sulfie- 
quent  deeds^  as  having  been  executed  on  deathbed,  and  hia 
right  to  do  so  is  not  barred  by  the  former  deed,  as  that  deed 
having  been  repudiated  is  no  longer  effectual. 

liu^!"^*  Plbaded  fob  the  Tbustbb. — The  deed  of  1790  was  not  re- 
voked absolutely.  The  subsequent  deeds  contain  no  express 
revocation.  It  is  said  that  it  was  revoked  by  implication.  The 
whole  question  therefore  turns  upon  the  allied  identity  of 
these*  two  modes  of  revocation. 

It  is  needless  to  argue,  whether  the  same  effect  ought  to 
have  been  given  to  an  implied  as  is  given  to  an  express  revo- 
cation. A  positive  rule  has  been  established,  and  it  cannot  be 
abandoned  &r  any  speculation,  however  excellent  It  is  now 
a  settled  rule,  that  where  there  is  no  express  revocation,  it  is 
the  subsistence  of  the  second  deed  that  alone  takes  away  the 
first  If,  however,  the  second  deed  is  reduced,  the  first  remains. 
In  th'e  case  of  implied  revocation,  therefore,  there  is  no  revoca- 
tion, except  by  the  effective  operation  of  the  second  deed,  in 
favour  of  the  new  disponee»' 

It  is  needless  to  refer  to  the  civil  law  upon  the  sulgect 
That  law  is  an  absolute  stranger  to  all  the  principles  on  which 
the  case  depends.    It  is  equally  unnecessary  to  refer  to  the 
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rules  which  relate  to  the  conveyance  of  moyeable  subjects  by  ^o^^o" 
testamentary  bequest.     The  present  case  has  nothing  to  do   Wauchofb. 
with  the  principles  which  regulate  moveable  succession,   but       i82o. 
depends  on  the  law  which  determines  the  efficacy  of  a  disposi- 
tion of  land,  when  burdened  by  a  faculty  to  alter,  and  attacked 
by  an  heir  on  the  head  of  deathbed. 

The  sisters  of  the  Duke  did  not  repudiate  the  deed  of  1790. 
In  so  far  as  related  to  those  lands,  the  investitures  of  which 
were  in  favour  of  heirs-male,  they  founded  upon  it,  and  claim- 
ed these  lands  in  virtue  of  that  deed.  As  regarded  these 
other  lands  which  were  destined  to  heirs  whatsoever,  they  had 
a  double  title  to  them.  They  had  right  to  them,  both  as  heirs 
of  investiture,  and  also  as  disponees  under  the  deed  of  1790. 
The  judgment  of  the  Court  found,  that  in  so  far  as  regarded 
the  lands  not  settled  on  them  by  the  ancient  investitures,  they 
had  no  right  to  reduce  the  deeds  of  1803  and  1804.  This  was 
virtually  a  finding  that  the  deed  1790  was  in  force  against 
them,  because  it  was  held  to  exclude  them.  The  judgment 
for  them,  found,  that  in  so  far  as  regarded  the  lands  which 
tuere  settled  upon  them  by  the  previous  investitures,  they  were 
entitled  to  a  decree  of  reduction.  This  finding  proceeded 
merely  on  the  ground,  that  the  pursuers,  having  two  titles  in 
their  person,  had  a  right  to  proceed  upon  either  of  them  they 
chose. 

But  further,  it  was  not  in  the  power  of  the  Duke's  sisters  to 
repudiate  the  deed  1790.  No  person  can  repudiate  a  subject 
to  which  he  has  no  right.  The  right  given  to  the  sisters  of  the 
Duke  by  the  deed  1 790,  was  taken  away  by  the  subsequent 
deeds.  As  they  were  not  the  heirs  of  investiture  in  those  lands 
which  were  destined  to  heirs-male,  they  had  no  right  to  reduce 
the  subsequent  deeds.  They  consequently  stood  excluded  by  the 
subsequent  deeds  from  all  right  to  those  lands  to  which  their 
sole  title  was  the  deed  of  1790.  They  had  therefore  no  right 
under  that  deed,  which  they  could  repudiate. 

Lord  Alloway,  Ordinary,  Found,  "  That  John  Duke  of  Rox-  intcriocntor  of 
burghe,  when  in  liege  poustie,  conveyed  his  whole  unentailed  sub-  Feb.  18,  isiIT' 
jects,  of  every  description,  to  Lady  Essex  and  Lady  Mary  Ker, 
his  sisters,  and  their  heirs  in  fee-simple ;  but  with  a  destination, 
upon  the  failure  of  his  sisters  and  their  heirs,  to  his  heirs  of 
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RoxBUROHB  entail,  and  with  a  power  to  revoke  and  alter  that  deed,  even 
Wauchofb.  upon  deathbed  :  That  the  heirs  of  entail,  in  so  far  as  they  were 
moT  *'^®  ^^i^s  of  investiture  of  any  parts  of  these  lands,  were  com- 
pletely excluded  by  that  liege  pottstie  deed  in  favour  of  his 
sisters  :  That  Duke  John  afterwards  executed,  in  1 803,  a  con- 
veyance of  his  whole  heritable  subjects  not  limited  by  the  entails 
to  John  Wauchope  and  James  Dundas,  as  trustees,  for  the  pur- 
poses therein  mentioned:  That  upon  the  17th  March  1804, 
John  Duke  of  Roxburghe,  when  upon  deathbed,  executed  a  deed 
of  instructions,  directing  the  trustees  to  distribute  his  whole 
heritable  and  moveable  property,  by  paying  certain  legacies, 
and  dividing  the  residue  of  his  fortune  among  certain  residuary 
legatees  :  That  the  right  of  challenging  upon  the  head  of  death- 
bed is  only  competent  to  the  next  heir  of  investiture  having  an 
interest,  and  who,  in  virtue  of  the  deathbed  deed  being  set  aside, 
would  succeed  to  the  lands  and  heritages  therein  contained: 
That  if  the  deathbed  deed  in  question  were  set  aside,  the  deed 
1790,  which  is  not  expressly  revoked  by  the  deathbed  deed, 
must  exclude  the  succession  of  the  heirs  of  entail,  and  the  pur- 
suer, James  Duke  of  Roxburghe,  has  no  interest  as  the  heir  of 
the  investiture  to  insist  upon  the  reduction  of  the  deathbed 
deed  of  1804  ;  and  therefore,  Assoilzied  the  defenders  from  the 
general  conclusions  of  the  reduction." 

j^r^!mi  The  pursuer  having  Reclaimed,  the  Court  "  Adhered  to  the 
Interlocutor  reclaimed  against,  in  so  far  as  it  finds  that  the 
pursuer  is  barred  by  the  deed  1790  from  challenging  the  death- 
bed deed  1804  ;  and  that  he  has  no  right  to  challenge  the  said 
deed  ex  capite  leeti,  as  to  any  lands  to  which  he  would  have 
right  as  heir  oMoqui  auccessurusJ' 

The  pursuer  having  again  Reclaimed,  the  Court  were  equally 
divided.  LosiD  Gillies  was  accordingly  called  in,  and  having 
delivered  his  Opinion  in  favour  of  the  former  judgment^  the 
Court  "Adhered." 
MS.NoteT'  Lord  Gillies  observed, — "  The  deed  1790  altered  the  pre- 
aS^^^m.  ^^^  destination  to  heirs  of  tailzie,  and  called  heirs  of  line.  The 
deed  1803,  having  appointed  no  uses  of  trust,  was  no  alteration 
of  the  deed  1 790.  It  was  truly  a  deed  in  favour  of  the  heirs  of 
line.     Then  comes  the  deed  of  instructions.     The  heirs  of  tailzie 
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challenge  it  6a?  capite  lecti.  The  defence  is — You  are  excluded  Roxbubohb 
by  deed  1790.  The  reply  is  twofold  : — First,  It  is  revoked.  Wauchopil 
Second,  It  is  repudiated.  Now  as  to  the  first,  it  does  not  ex-  1820. 
pressly  revoke  the  deed  1790.  If  there  had  been  an  express 
revocation,  the  case  must  have  been  ruled  by  Coutts  v.  Craw- 
furd  ;  but  being  an  implicit  revocation,  it  is  ruled  by  Rowan 
V.  Alexander.  That  case  settled  that  species  of  question. 
Stare  Decisis  is  most  material  in  matters  of  such  nicety.  In 
that  light  Lord  Eldon  viewed  that  decision  in  Coutts'  case.  Are 
we  now  to  go  back  upon  it  1  But  further,  if  Rowan's  case 
were  now  open  for  decision,  I  should  be  for  deciding  it  in  the 
same  way.  I  think  it  a  sound  notion  that  the  implied  revoca- 
tion is  conditional,  if  the  new  settlement  take  effect  —  and 
otherwise,  not.  The  pursuer  cannot  be  allowed  to  plead  in  the 
same  breath  that  the  deed  1803  undoes  the  deed  1790,  and 
that  the  deed  1803  is  good  for  nothing — is  no  deed  at  all.  If 
it  is  nothing,  it  cannot  revoke  anything. 

"  As  to  repudiation,  I  don't  think  that  the  ladies  did  repu- 
diate it.  On  the  contrary,  they  founded  on  the  deed  1 790  as 
an  answer  to  the  plea  that  their  interest  as  heirs  of  Une  was 
excluded.  They  answered,  and  their  answer  was  sustained, 
that  it  was  a  deed  in  their  favour,  and  could  not  exclude  them. 
It  is  true  that  they  did  not  make  up  titles  under  it.  But  why  ? 
Because  they  had  no  occasion,  having  another  and  more  bene- 
ficial title  as  heirs  of  line.  But  that  is  something  far  short  of  re- 
pudiation. Besides,  if  they  had  repudiated,  would  that  have  ex- 
tinguished the  deed  1 790  ?  By  no  means.  The  right  would  have 
opened  to  the  next  substitute.     So  I  am  clear  for  adhering." 

The  pursuer  having  Appealed,  "It  was  Ordered  and  Adjudged,  House  of  Lwda* 
that  the  several  Interlocutors  complained  of  be  Affirmed"  26, 1820.' ' 

LoBD  Chancellor  Eldon  observed, — "  As  to  the  question  Biigh's  Re- 
of  implied  revocation,  if  we  are  to  act  on  the  maxim  of  Stare  p.  664. 
Decisis,  the  judgment  cannot  be  disturbed.  The  deed  in  liege 
poustie  reserves  a  power  of  revocation.  By  making  another  dis- 
position under  the  authority  of  the  power,  it  must  be  supposed 
that  the  disponer  intended  to  do  something  efiectual,  and  it 
cannot  be  implied  that  by  the  exercise  of  the  power  he  meant 
to  revoke  it.'* 
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1.  The  case  of  Ker  v.  Ker, 
January  25,  1677,  reported  by 
Lord  Stair,  was  a  case  of  implied 
revocation.  In  that  case,  two  deeds 
executed  on  deathbed  were  sustain- 
ed, on  the  ground  that  a  prior  deed, 
executed  in  liege  poustieyvrhich.  ex- 
cluded  the  heir,  had  been  recalled 
from  the  party  who  had  the  custody 
of  it,  not  absolutely  but  gualificate 
only.  The  prior  deed  had  been 
delivered  into  the  custody  of  a 
third  party,  and  the  granter  on  his 
deathbed  called  for  it,  when  it  was 
redelivered  to  him.  He  then  gave 
it  to  a  notary,  and  subscribed  two 
blank  papers,  and  directed  the  no* 
tary  to  fill  up  both  according  to 
the  first  deed ;  the  one  in  favour  of 
his  sec(Nid  son  of  one-half  of  the 
subjects,  and  the  other  in  favour 
of  his  heir,  the  daughter  of  his 
eldest  son  deceased.  The  prior 
deed  had  been  in  favour  of  the  son 
of  his  second  son^.  The  heir 
brought  a  reduction,  and  the  de- 
fender PLEADEB) — That  the  prior 
disposition  was  not>  absolutely  re- 
called, but  gualijicate  et  ad  spe- 
dalem  effectmoy  vis?..  To  divide  the 
right  between  the  second  son  and 
the  pursuer,  who^  therefore^  could 
claim  only  one-half. 

2.  This  plea  was  sustafnedl 
<<  The  Lords  found,  That  the  dw- 
poner  might,  and  had  recalled  it ;? 
and  that  if  he  had  recalled  it  sim- 
ply, the  new  disposition  on  death- 
bed would  not  have  been  effectual 
against  Janet,  his  heir,  seeing  the 
heir,  the  wife  and  bairns  are  secu- 
red by  the  law  de  lecio;  but  having 
recalled  it  specificate  and  ad  quaUr 
fixiotwm,  effectumj  to  give  Janet,  the 
heir,  the  half,  and  Patrick  the  other 


half;  they  therefore  sustained  the 
two  dispositions  though  subscribed 
in  lecto.  But  a  disposition  revo- 
cable to  any  other  person  might  be 
recalled  effectually  in  lecto.  Nei- 
ther could  the  heir  quarrel  the 
qualified  revocation,  but  behoved 
either  to  accept  it  in  toto  as  it  was, 
or  to  reject  it  in  totOy  and  tha!eby 
get  nothing;  the  first  disposition 
remaining  effectual,  which  hmg 
in  liege  pouetiey  did  absolutely  ex- 
clude the  heir  " — Stair' sDedmns^ 
vol.  ii.  p.  499. 

3.  This  case  of  Keb  9.  Eeb  is 
incorporated  by  Lord  Stair  as  part 
of  his  Institutes.  He  observes, 
<<The  Lords  found.  That  there  be- 
ing nothing  proved  expressedatthe 
delivery,  the  recalling  and  tife  re- 
delivery did  import  that  the  first  de- 
livery was  not  simple,  to  the  behoof 
of  the  oye,  making  it  irrevocable, 
but  that  it  was  conditional,  to  be  de- 
livered to  the  oye,  if  the  disponer  did 
not  recall  it;  and  that  the  recall- 
ing of  it  for  a  special  effect,  to  di- 
vide the  same  betwixt  his  heir  and 
the  second  son,  was  effectual,  both 
against  his  oye,  to  whom  he  first 
disponed,  and  efiectnal  against  bis 
heir  as  to  the  one-half,  albeit  the 
revocation  was  on  deathbed,  seeing 
thereby  the  heir  had  no  prejudice 
but  benefit,  being  formerly  ex- 
eluded  by  the  disposition  to  the 
oye  delivered  in  Uege  pcusAer — 
Staivj  3,  4,  29. 

4.  In  ^e  case  of  Irviko  v. 
Irving,  1738,  reported  by  Lord 
KiLKERRAK,a  father  first  disponed 
to  a  younger  son,  with  a  power  to 
alter,  and  then  disponed  to  the  son 
of  the  younger  son,  with  a  substitu- 
tion to  the  eldest  son.    Both  these 


BEyOCATIOK  OF  SRTTLBMBNTS.  667 

deeds  were  granted  in  liege  poustie.  had  no  right  to  reduce^  either  as 

He  then,  when  on  deathbed,  granted  heir  of  line,  because  of  the  first 

a  third  deed  in  favour  of  the  dispo-  disposition  in  liege  poustUy  or  as 

nee  in  the  second  deed,  his  heirs,  or  heir-snbstitute,  because  the  insti- 

assignees.    The  eldest  son  brought  tute  in  the  second  deed  was  not 

a  reduction  both  as  heir-at-law  and  prejudiced  but  benefited  by  the 

as   substitute   under    the   second  deathbed  deed.-^Kilkerran'a  Dedr 

deed.    The  Court  found,  that  he  eionsj  p.  145. 


A  Settlement  of  Heritage  may  he  Revoked  hy  a  deed  valid  by  the  law 
of  the  pUice  where  it  is  executed,  although  not  valid  hy  the  law  of 
Scotland, 

I.— DUITOAS  V.  DUNDA8. 

In  1764,  Sir  Laurence  Dundas,  in  the  marriage  articles  of  May  21, 1788. 
his  son,  the  pursuer,  bound  himself  to  execute  a  conveyance  NAB&^TiTr. 
of  certain  lands  for  his  son's  liferent  use,  after  his  own  death, 
and  in  trust  qmad  the  fee  for  the  behoof  of  the  heirs-male 
of  the  marriage.  Sir  Laurence  reserved  to  himself  power  to 
carry  on  the  line  of  succession  by  any  deed  of  appointment 
and  nomination,  and  also  to  subject  the  lands  to  the  fetters  of 
a  strict  entail.  In  pursuance  of  the  obligation  contained  in 
these  marriage  articles,  a  disposition  was  made  out  in  1767, 
but  it  was  never  executed. 

In  1768,  Sir  Laurence  executed  a  deed  of  entail  of  the  whole 
of  his  estates  in  Scotland,  including  not  only  those  referred  to 
in  the  marriage  articles  of  the  pursuer,  but  also  other  estates 
subsequently  acquired  by  him.  This  deed  proceeded  upon  the 
narrative  of  the  power  reserved  by  him  in  the  marriage  articles, 
and  was  in  favour  of  the  pursuer,  whom  failing  to  the  heirs-male 
of  the  body  of  the  pursuer,  and  of  various  other  substitutes. 
The  deed  contained  the  following  proviso,  "That  it  shall  be 
lawful  to  me,  at  any  time  of  my  life,  and  even  upon  deathbed, 
to  revoke,  alter,  or  change  this  present  tailzie  at  my  pleasure, 
in  so  &r  as  the  same  shall  be  consistent  with  the  marriage 
artides  above  mentioned,  and  the  disposition  and  settlement 
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Ddwdas      made   by   me,   relative   to,   and    in   implement  of  the  said 
DuNDAs.     articles/^ 

Ttss!"  In  1779,  Sir  Laurence,  then  residing  in  London,  made  his 

latter  will  in  the  English  form  as  follows  :  "  I  do  give,  devise, 
and  bequeath,  unto  my  dear  son,  Thomas  Dundas,  all  my  real 
estate  in  England,  Ireland,  and  Scotland,  as  also  in  the  island 
of  Dominica  in  the  West  Indies,  and  elsewhere,  not  included  in 
the  settlement  made  on  his  marriage,  and  all  my  personal  pro- 
perty of  every  nature  and  kind  soever/' 

The  will  also  contained  the  following  clause  of  revocation : 
"  And  I  do  hereby  revoke  all  former  and  other  wills  by  me 
heretofore  made,  and  do  constitute  my  dear  son  my  sole  exe- 
cutor of  this  my  last  will/' 

This  will  was  found  in  the  repositories  of  Sir  Laurence  at 
his  death,  enclosed  in  a  sealed  cover,  on  which  was  inscribed, 
"  This  is  the  last  will  and  testament  of  me,  L.  D" 

After  the  death  of  Sir  Laurence,  the  pursuer  brought  an 
action  of  reduction  and  declarator,  for  the  purpose  of  having 
the  deed  of  entail  reduced,  and  the  whole  estates  comprehended 
by  it,  in  so  far  as  not  contained  in  the  marriage  articles,  de- 
clared to  belong  to  him  in  fee-simple.  This  action  was  founded 
on  the  will  of  1779,  as  containing  a  revocation  of  the  entail  of 
1768,  if  not  also  as  being  a  new  conveyance  of  the  subjects 
comprehended  by  it. 

PuMuST'^*  Pleaded  for  the  PunseER. — By  the  principles  of  the  feudal 
law,  land  cannot  be  regularly  conveyed  by  testament  The 
deed  of  1779  may  therefore  be  thought  to  be  not  a  proper 
deed  for  conveying  heritable  succession  in  Scotland.  The 
present  inquiry,  however,  is  not,  Whether  the  pursuer  would  be 
entitled,  in  virtue  of  that  deed  merely,  to  carry  the  subjects 
comprehended  in  it,  if  he  had  no  other  method  of  taking  them 
up  'i  The  inquiry  is.  Whether  that  deed  be  effectual  to  put  an 
end  to  any  former  deed,  by  which  he  might  have  been  excluded 
or  limited  ? 

The  pursuer  is  the  heir-at-law  of  his  father.  It  is  enough 
for  him  to  show  that  the  entail  1768  does  not  stand  in  his 
way.  In  that  case,  he  can  take  up  the  succession  without  re- 
gard to  the  entail,  as  nearest  and  lawful  heir  of  his  father  by 
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the  investitures,  and  he  is  under  no  necessity  of  connecting  i>ra»A» 
himself  with  the  will  of  1779,  as  containing  a  proper  settlement  Dundas. 
in  his  favour.  nssT 

That  deed  may  be  ill  executed  as  a  settlement,  and  may  yet 
be  good  as  a  revocation.  The  one  requires  certain  formalities 
to  give  it  effect  by  the  law  of  Scotland  :  the  other  requires  no 
formalities  at  all,  being  a  mere  signification  of  intention.  It 
is  one  thing  to  convey  and  another  thing  to  revoke,  and 
although  a  deed  in  the  form  of  a  latter  will  may  be  improper 
for  the  one,  it  may  be  perfectly  good  for  the  other.  If  a  settle- 
ment is  under  the  maker's  own  power,  either  by  the  deed  itself, 
or  by  any  clause  of  revocation  contained  in  it,  he  ia  entitled  to 
exercise  this  power  by  a  revocation,  executed  in  any  form,  or 
at  any  period  of  his  life.  A  deed  remaining  under  the  granter's 
power,  is  a  mere  creature  of  his  will.  It  confers  no  right  upon 
any  person,  and  it  may  be  taken  away  at  any  time,  even  on 
deathbed,  this  being  no  act  against  the  law  of  deathbed,  but 
the  reverse  ;  for  the  effect  of  it  is  to  make  the  legal  succession 
operate,  or,  which  is  the  same  thing,  the  succession  by  the  in- 
vestitures. This  it  does  by  removing  out  of  the  way  a  tem- 
porary obstruction,  arising  from  a  deed  prejudicial  to  the  heir, 
which  being  in  the  grantor's  power,  he  was  at  liberty  to  defeat 
at  any  time  and  in  any  manner. 

Nothing  more  is  necessary  for  a  party  revoking  than  to 
declare  his  will  by  any  authentic  deed ;  and  by  the  universal 
law  of  nations,  a  deed  is  sufficiently  authentic,  which  is  for- 
mal according  to  the  law  of  the  place  where  it  is  executed. 
A  revocation  is  a  mere  will  in  the  proper  signification  of  the 
word,  viz.,  a  signification  of  the  party's  intention  in  a  mat- 
ter which  is  absolutely  under  his  power.  A  revocation  of 
a  gratuitous  deed  of  settlement,  remaining  subject  to  the 
granter's  own  will,  is  a  deed  of  a  very  different  nature  from 
an  actual  settlement  or  conveyance  of  a  land  estate.  The 
only  purpose  of  it  is  to  declare  that  the  once  intended  settle- 
ment is  departed  from  and  is  no  longer  to  be  effectual.  The 
solemnities  necessary  for  a  deed  of  actual  conveyance  are 
therefore  not  required.  If  the  deed  meant  to  be  revoked  is  at 
the  time  in  the  actual  possession  of  the  grantor,  he  has  nothing 
to  do  but  to  cancel  it,  or  put  it  into  the  fire.  If,  again,  it  happens 
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DuMi>AB      to  be  lying  in  his  repositories  at  a  distance,  or  in  the  hands  of 
DviTOAa.     a  depositary,  it  is  sufficient  that  he  declare  his  intention  to  set 
1788.       it  aside,  by  a  writing  framed  agreeably  to  the  law  of  the 
country  where  he  is  living  at  the  time. 

By  the  devising  clause  of  the  testament,  the  testator  clearly 
intended  to  give  to  the  pursuer  in  fee^simple  all  his  real  estates, 
wherever  situated,  with  the  exception  of  those  contained  in  Uie 
marriage  articles.  By  real  estate  in  Scotland,  he  meant  his 
lands  in  Scotland,  which  indeed  is  the  legal  and  natural  import 
of  the  phrase  itself.  This  new  devise  to  the  pursuer  in  fee- 
simple  was  of  itself  a  virtual  revocation  of  any  former  settlement 
of  the  estate.  But  not  satisfied  with  a  mere  implied  or  virtuai 
revocation.  Sir  Laurence  also  subjoins  an  express  clause  rev(^« 
ing  aU  former  and  other  wills  made  by  him,  t.^.,  all  former  deeds 
respecting  those  estates.  Sir  Laurence  uses  the  word  ^will," 
thinking  that  every  settlement  was  a  '*  will,"  and  not  knowujg 
or  adverting  that  there  was  any  distinction  as  to  the  mode  of 
expression  in  Scotland  more  than  in  England.  In  point  of  &ct, 
Sir  Laurence  had  never  executed  any  former  wills  respedang 
his  moveable  succession,  neither  had  he  executed  any  deed  re- 
specting his  landed  estates  other  than  the  tailzie  1768. 

In  this  question  of  intention,  the  language  of  the  whole  deed 
must  be  considered.  The  person  by  whom  it  was  framed,  being 
a  stranger  to  the  law  and  practice  of  Scotland,  seems  to  have  been 
unacquainted  with  the  tedinieai  words  and  forms  of  a  settlonent 
of  heritaUe  succession  in  Scotland.  But  there  cannot  be  a  doubt 
that  he  intended  to  include  the  whole  of  Sir  Laurence's  landed 
property  wherever  situated.  By  the  deed  of  entail  1 768,  the  pur- 
suer was  constituted  a  liferenter  merely.  One  of  the  purposes  of 
the  will  was  to  alter  and  enlarge  that  right  into  an  absolute  fe& 

ARoirMTOT  FOE  Plbadbd  for  THE  DEFENDERS. — Two  Separate  questions  oo- 
cur ;  Ftretf  Whether  Sir  Laurence  intended  to  revoke  the  entail 
which  he  executed  in  1768  ^  and.  Second,  Whether  that  inton- 
tion  has  been  properly  and  legally  carried  into  ezecnticm  ? 

In  fair  and  sound  construction,  there  is  nothing  in  ihe  wiU 
derogatory  to  the  entail.  The  object  of  the  will  evideotly  wtf 
to  provide  his  lady  in  a  considerable  annuity,  and  to  give  cer* 
tain  other  annuities  and  legacies  to  some  other  persons,  and  to 
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secure  these  annuities  and  legacies  upon  his  whole  estate  wher-     ^™^ 
ever  situated.     This  naturally  led  him  to  mention  the  pursuer,      J>vni»AB. 
his  only  son,  who  was  to  succeed  him  by  the  entail  already       1788. 
made,  and  it  was  natural  for  Sir  Laurence,  when  he  was  laying 
burdens  upon  the  pursuer,  to  make  a  general  bequest  in  his 
favour.     This  bequest,  therefore,  instead  of  being  held  a  revo- 
cation of  the  former  deed  of  settlement,  ought  to  be  construed 
so  as  to  be  consistent  with  it. 

The  word  ivill,  employed  in  the  last  clause  of  the  testament 
revoking  all  former  wills,  cannot  be  held  to  comprehend  an 
entail  settling  a  large  estate  upon  a  certain  series  of  heirs,  and 
put  upon  the  record.  Had  Sir  Laurence  intended  to  revoke 
the  entail,  he  would  have  used  the  word  settlement  in  this 
clause  as  well  as  in  the  preceding  one  of  general  devise,  for  he 
had  at  that  moment  the  difference  between  a  willy  properly  so 
called,  and  a  settlement,  under  his  eye.  The  marriage-contract 
is  called  a  settlement,  and  the  entail  certainly  deserves  that 
appellation  as  well  as  the  marriage-contract.  It  is  plain,  there- 
fore, that  by  unll.  Sir  Laurence  meant  a  deed  properly  so  called, 
that  is,  a  testament^  and  it  was  only  these  which  he  meant  to 
revoke.  A  deed  of  entail  is  not  a  mil  eaxy  more  than  it  is  a 
bill  or  a  bond. 

Had  the  wiU  been  made  in  Scotland,  it  must  have  been  held 
null.  It  is  destitute  of  the  solemnities  required  by  the  law  of 
Scotland.  It  is  not  holograph  of  Sir  Laurence^  neither  does  it 
express  the  name  and  designation  of  the  writer,  nor  those  of 
the  witnesses.  The  question  therefore  is,  Whether  the  circum- 
stance of  Sir  Laurence  being  out  of  Scotland  when  the  will  was 
executed  is  to  alter  the  rule  of  judgment  'i  In  short,  the  ques^ 
tion  is.  Whether  the  solemnia  loci  where  the  deed  was  executed, 
or  those  established  by  the  law  of  Scotland,  are  to  be  considered, 
in  determining  upon  the  vaUdity  of  deeds,  the  direct  and  im- 
mediate object  of  which  is  to  make  settlements,  or  to  alter  or 
annul  settlements  already  made,  so  as  to  affect  and  regulate 
the  succession  of  landed  property  in  Scotland  ? 

The  question  is  certainly  one  of  very  general  importance. 
For  the  same  effect  that  is  given  to  an  English  will,  must  be 
extended  to  a  will  made  in  France,  Turkey,  or  the  remotest 
corner  of  the  world.     So  that  if  the  question  is  determined  in 
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DuifDAfl      ^jjQ  y^^y^  ^]^Q  succession  to  landed  property  in  Scotland  may  be 
DoMDAs.     made  to  depend  upon  the  validity  and  import  of  a  deed  exe- 
1788.       cuted  in  China  or  Japan,  according  to  the  forms  there  preva- 
lent, however  absurd  and  different  from  those  solemnities  pre- 
scribed by  the  law  of  Scotland. 

By  the  law  of  Scotland,  no  distinction  is  made  as  to  the 
essential  formalities  between  deeds  settling  a  destination  of 
land  property,  or  revoking  a  settlement  formerly  made,  or 
creating  a  burden  upon  land,  or  discharging  that  burden. 
The  universal  rule  is,  Unumquodque  bodem  modo  dissolvitub 
QUO  COLLIGATUR.  A  right  of  successiou,  or  any  other  right 
constituted  by  a  formal  writing,  cannot  be  taJcen  away  or 
impaired  by  any  deed  that  is  not  equally  formal. 

JuDOMBNT.  The  Lords  Found, — "  That  the  deed  of  entail  libelled  on  is 
*  '  '  '  effectually  revoked  by  the  deed  executed  by  Sir  Laurence  Dun- 
das  upon  the  14th  of  February  1779  ;  and  therefore  find,  that 
the  pursuer  and  the  son  of  his  marriage  with  Lady  Charlotte 
Fitzwilliam,  are  entitled  to  hold,  possess,  and  enjoy  the  lands 
and  estate  settled  upon  them  in  the  marriage  articles  libelled 
on,  and  that  in  terms  of  the  obligation  therein  contained,  granted 
by  the  said  Sir  Laurence  Dundas,  subject  always  to  the  reser- 
vations, conditions,  and  limitations  therein  expressed :  And 
also,  that  the  said  pursuer  is  entitled  to  hold,  possess,  and  enjoj 
the  Earldom  of  Orkney  and  Lordship  of  Shetland,  with  the  whole 
other  lands  and  heritable  subjects  specified  in  the  said  deed  of 
tailzie,  and  not  contained  in  the  said  marriage  articles,  and  that 
in  fee-simple  as  heir  of  line  in  general,  served  and  retoured  to 
his  father  as  libelled,  and  to  make  up  and  expede  his  titles  in  that 
character  accordingly  :  And  decern  and  declare  accordingly." 
Opwiow.  Lord  Braxfield  observed, — "  Virtual  revocation  would  not 
Mr  luy  cirap.  ^0,  bocauso  that  depends  on  the  validity  of  the  List  deed-  But 
Papers  ^'^^'^  here  an  express  revocation.  Not  a  proper  settlement,  but  a  re- 
vocation. A  revocation  may  be  executed  in  any  form — only  a 
declaration  of  will.  Suppose  I  give  a  power  of  attorney  to  a 
person  to  go  to  my  house  in  Scotland,  to  take  out  the  deed 
and  burn  it,  no  objection  that  power  of  attorney  was  not 
executed  according  to  the  forms  of  Scotland.  Enough  if  a  pro- 
bative deed." 
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LoKD  Pkbsidbnt  Dundas. — "  Revocation  good.     It  is  clear      ^^^^ 
what  was  meaut  by  the  word  '  will.'  '*  Dukdab. 

The  defender  having  Reclaimed,  the  Court  "  Adhered.'*  ijss. 

Lord  Justice-Clerk  Miller. — "  I  doubt  as  to  lands  in  mar- Mawhu^nss. 
riage  articles,  because  those  excepted  in  devising  clause.     He  ms^n"'^""' 
might  have  had  good  reason  for  abiding  by  his  entail  as  to  lands  sir'iiaj  CtLmp- 

,        .  ,>  boll's  Session 

m  mamage-contract.  Papen. 

Lord  Braxfield.  —  •*  If  it  stood  on  implied  revocation,  it 
would  not  do.  Second  settlement  must  be  good  in  order  to  ex- 
tinguish the  first.  But  here  an  express  revocation,  and  although 
an  exception  in  the  devising  clause,  he  makes  no  exception  in 
the  revoking  clause.  Good  reason.  He  had  right  to  put  an 
end  to  the  entail  as  to  whole.  But  he  could  not  devise  in  fee- 
simple  what  he  had  settled  in  the  marriage  articles." 

Lord  President  Dundas. — "  Reason  of  exception  in  devise  ms.  Notes. 
was  that  contract  should  be  the  rule.    Then  comes  clause  of  re-  bSi's  ieaA^I' 
vocation  as  to  whole,  because  Sir  Thomas  is  to  take  the  whole,  ^*i*'*' 
either  in  fee-simple  or  by  contract.     BngUsh  deed  not  good  to 
settle,  but  good  enough  to  take  away.     Succession  is  not  taken 
under  that  deed." 

Lord  Hbndbrland.  —  "  The  will   consists  of  two  parts,  ms.  Notes. 
First,  Bequest  in  fee-simple.    This  not  good  by  law  of  Scot-  bSrs  iea^^ 
land,  and  not  an  implied  revocation.     As  to  second  part,  if  I  ^*p«^ 
could  construe  the  word  mil  so  as  to  revoke  an  entail,  I  would 
give  it  eflFect ;  but  I  cannot  take  this  upon  me." 

"Justice-Clerk  and  Hailes  were  for  altering  as  to  lands  ms.  Notes, 
in  marriage  articles,  and  Hendbrland  as  to  whole."  beU's  sesrion*" 

Papers. 

The  Defender  having  Appealed,  it  was  Ordered  and  Ad-  Jmwjawr. 
judged,  "  That  the  Interlocutors  complained  of  be  Reversed,  in  Mayli,  iTSS."* 
so  far  as  they  find,  that  the  deed  of  entail  libelled  on  is  effect- 
ually revoked  by  the  deed  executed  by  Sir  Laurence  Dundas 
on  the  14th  February  1779  :  And  that  the  Cause  be  remitted 
back  to  the  Court  of  Session  in  Scotland,  to  carry  this  judgment 
into  execution." 

Lord  Thurlow  observed, — "  Question  is.  Whether  the  in-  Opinion  o» 
struraent  in  form  of  a  will  is  to  be  held  as  sufficient  execution  ms!  nm^s!*^^' 
of  the  power  reserved  by  Sir  Laurence  to  revoke  settlements  in  ^ri*8oS^^ 
Scotland  or  elsewhere  ?  Papers. 

2  u 
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DUTOA8  «  Unnecessary  to  determine  the  question,  Whether  this  will  is 

DuNDAB.  a  probative  deed  or  not  in  Scotland  1  An  instrument  respect- 
]7gg  ing  movable  or  personal  property  is  good,  if  executed  according 
Ofihion  ov  to  the  law  of  the  place  where  it  was  made.  But  if  it  respects 
m^NotS^^'  immovable  property,  lex  loci  rei  sites  is  the  rule.  This  case  is 
wv8*8eMi«^^  ^^*  precisely  the  same  with  either  of  these.  But  I  give  no 
Papers.  opinion  upon  it. 

'^  A  testament  is  not  good  by  law  of  Scotland  to  convey  land ; 
but,  supposing  it  were,  the  will  here  in  question  would  not  be 
sufficient,  even  in  England,  to  revoke  the  deed  formerly  made. 
The  deed  of  entail,  although  expressly  revocable,  decWes  that 
it  shall  stand  good,  unless  taken  away  by  a  deed  under  his 
hand.  The  natural  way  of  doing  this  was  by  recalling  the  in- 
strument, and  saying  explicitly,  ^  I  revoke  such  a  deed.'  If  he 
had  no  other  estate  in  the  world,  the  general  words  might  be 
sufficient,  because  they  could  apply  to  nothing  else.  But  if  he 
had  an  acre  of  other  lands  in  the  world,  the  general  words  must 
be  applied  only  to  these.  We  can  only  adopt  an  implied  revo- 
cation ex  necessitate.  We  cannot  raise  conjectures  out  of 
the  deed  itself.  No  doubt,  we  must  take  his  own  meaning  of 
the  words ;  but  the  expression  ^  other  wiUs,'  means  other  in- 
struments of  a  similar  nature— other  testamentary  acts — not 
special  settlements  of  a  particular  estate.  Such  general  sweep- 
ing words  do  not  affect  estates  specially  settled.  Upon  this 
ground,  the  interlocutor  ought  to  be  reversed." 


II.— LANG  V.  WHYTLAW. 

Feb.  20, 1810.  Thomas  Whytlaw  was  proprietor  of  heritable  property,  both 
jj^^jyjj^^  in  Scotland  and  in  Jamaica.  In  1803,  he  executed  a  trust-dis- 
position and  settlement^  by  which  he  conveyed  to  trustees  all 
his  property,  heritable  and  moveable,  then  belonging,  or  which 
might  belong  to  him  at  the  time  of  his  death.  They^  pur- 
pose of  the  trust  was  to  make  payment  to  his  wife,  Agnes  Lang, 
in  case  she  should  survive  him,  of  the  sum  of  £1000,  which  was 
declared  to  be  over  and  above  the  provision  in  her  contract 
of  marriage.     The  last  purpose  of  the  trust  was  to  invest  and 
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ae  whole  free  remainder  and  residue  of  the  trust-estate       ^-^^ 
.6  liferent  use  of  the  truster's  wife,  in  case  she  should  sur-    Wbttlaw. 
J  him  ;  and  the  fee  to  be  invested  and  secured  for  behoof  of      "liioT 
une  children  nominatim  of  John  Grseme,  and  of  the  children 
nominatim  of  James  Henderson,  by  Janet  Graeme,  his  spouse. 
The  trustees  were  authorized  and  empowered  to  sell  such  parts 
of  the  trust-estate  as  they  might  see  proper,  for  more  eflfectually 
executing  the  purposes  of  the  trust. 

Of  the  same  date  with  the  trust-settlement,  the  truster  executed 
a  will  and  testament  in  the  English  form,  by  which  he  conveyed 
to  his  trustees  all  his  real  and  moveable  property  in  the  island 
of  Jamaica,  or  elsewhere, which  then  belonged  or  which  might 
belong  to  him  at  the  time  of  his  death.  The  will  proceeded  on 
the  narrative,  that  the  testator  had  that  day  executed  a  settle- 
ment of  his  affairs  in  case  of  his  death,  according  to  the  forms 
observed  by  the  law  of  Scotland  ;  but  that  having  likewise  con- 
siderable property  in  the  island  of  Jamaica  and  elsewhere,  which 
it  was  his  intention  should  be  comprehended  by  the  said  deed 
of  settlement ;  and,  in  order  that  no  obstacle  might  occur  to  the 
recovery  of  his  fortune  and  estate  in  the  said  island,  or  wherever 
else  the  same  might  be  situated,  he  had  thought  it  proper,  for  the 
greater  security,  to  execute  this  collateral  and  supplemental 
deed.  The  trustees  were  appointed  to  apply  the  funds  recovered 
by  thena  to  the  purposes  directed  in  the  deed  of  settlement. 

The  testament  concluded  in  these  terms  :  "  And  this  I  pub- 
lish and  declare  to  be  a  supplemental  and  integral  part  of  my 
last  will  and  testament,  which  I  now  make  and  execute,  with 
the  intention  of  fulfiUing  the  forms  of  the  English  law,  and  the 
more  easily  to  enable  the  persons  above  named  to  recover  and 
receive  all  such  part  or  parts  of  my  fortune,  means,  and  estate^ 
as  may  be  out  of  Scotland  at  the  time  of  my  death." 

In  1805,  while  resident  in  Jamaica,  the  truster  executed  a 
will  in  the  English  form.  The  narrative  was  as  follows  : — 
"  Being  sick  and  weak  of  body,  but  of  sound  mind,  memory^ 
and  understanding,  I  do  make,  publish,  and  declare  this  my 
last  will  and  testament,  in  manner  and  form  following :  Whereas 
I  formerly  made  and  published  in  due  form  of  law  my  last 
will  and  testament,  immediately  previous  to  my  departure  from 
Glasgow  to  this  Island ;  the  exact  date  whereof  I  do  not  recol- 
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^°  lect,  but  I  think  it  bears  date  some  time  between  the  fifth  and 
Whytlaw.  twelfth  days  of  the  month  of  December,  in  the  year  of  our  Lord 
1810.  1803  ;  and  thereby  constituted  and  appointed  my  dear  wife, 
Agnes  Lang,  &c.,  my  executrix  and  executors  and  managers 
of  my  estate  and  affairs,  I  do  hereby  revoke,  annul,  and  declare 
absolutely  void  and  of  no  effect  the  said  last  will  and  testa- 
ment and  disposition  of  my  estate  and  effects,  to  all  intents  and 
purposes." 

By  this  deed,  after  bequeathing  legacies  to  some  of  the  per- 
sons named  in  the  deed  of  settlement,  the  whole  residue  was 
bequeathed  by  the  truster  to  his  wife.  His  wife  was  also 
appointed  sole  executrix  of  the  will  in  Great  Britain,  and  a  friend 
residing  in  Kingston  was  appointed  executor  of  it  in  Jamaica. 
The  will  concluded  in  these  terms — "  And  I  hereby  revoke 
and  declare  null  and  void  all  my  other  wills  or  will  by  me  at 
any  time  heretofore  made,  and  declare  this  only  to  be  and  con- 
tain my  last  will  and  testament  and  disposition  of  all  and  every 
of  my  estate  and  affairs  in  this  island  and  elsewhere,  wherever 
'  the  same  is  or  may  be  situated  at  the  time  of  my  death/' 

The  truster  died  a  few  days  after  the  execution  of  this  deed. 
His  sisters,  Elizabeth  and  Jean  Whytlaw,  expede  a  general 
service  to  him  as  his  nearest  heirs-at-law,  and  brought  an 
action  of  reduction  for  setting  aside  both  the  trust-disposition  of 
1803  and  the  will  executed  in  Jamaica  in  1804,  in  so  far  as 
they  related  to  heritage  in  Scotland,  the  first  upon  the  ground 
of  its  being  effectually  revoked,  and  the  second  as  being  of  a 
testamentary  nature,  as  destitute  of  the  proper  solemnities,  and 
BB  executed  on  deathbed. 

The  widow  of  the  truster  also  brought  a  counter  action  for 
declaring  her  right  under  the  original  trust-deed,  and  for  re- 
ducing the  service  of  his  sisters.  Both  actions  were  brought 
before  Lord  Armadale  as  Ordinary. 
i^n'^oSK  ^^^^  Armadale  Pound,— "That  the  trust-disposition  and 
Juij2,i807.  'settlement  by  Thomas  Whytlaw,  of  date  9th  December  1803, 
and  supplementary  deed  of  said  date,  were  effectually  revoked 
by  the  deed  executed  by  the  said  Thomas  Whytlaw  in  Jamaica 
in  October  1805  :  But  finds.  That  said  deed  executed  in  October 
1805  was  ineffectual  as  a  deed  on  deathbed,  and  as  a  deed  in 
a  testamentary  form,  to  convey  an  heritable  estate  in  Scotland  : 
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And  therefore  sustains  the  reasons  of  reduction,  in  the  action       ^^° 

ff, 

insisted  in  by  Elizabeth  and  Jean  Whytlaw,  the  heirs-at-law  of    Whttlaw. 
Thomas  Whytlaw,  in  so  far  as  regards  the  heritable  estate  in       isio. 
Scotland  of  the  said  Thomas  Whytlaw  :     And  to  that  extent 
Assoilzies  the  said  heirs-at-law  from  the  counter  action,  at  the 
instance  of  Agnes  Lang,  the  widow  of  Thomas  Whytlaw,  and 
Decerns." 

The  widow  Reclaimed.    On  Advising  her  Petition  along  with  ^a^inff  Hear- 
the  Answers  for  the  heirs-at-law,  it  was  suggested  that  some  of  *g«- 
the  points  involved  in  the  case  were  of  such  general  importance, 
as  to  deserve  still  more  consideration  than  they  had  already 
received  in  the  written  pleadings  of  the  parties.      A  Hearing  JjJ^gJ?^^^ 
was  accordingly  appointed,  and  counsel  were  thereafter  heard,  moriais. 
After  the  Hearing,  Memorials  were  ordered  by  the  Court. 

Pleaded  for  the  Wjdow. — Every  country  has  established  ^ *^^,*^/^* 
a  test  for  itself,  by  which  to  judge  of  the  authenticity  of  writ- 
ings relating  to  land  rights,  and  to  prevent  litigation,  has  de- 
clared that  no  equivalent  test  shall  be  regarded.  The  nature 
of  the  thing  admits  of  a  fixed,  permanent,  and  universal  rule, 
having  no  regard  to  the  domicile  of  the  person  executing  the 
instrument,  but  merely  to  the  local  situation  of  the  property, 
from  which  it  can  never  be  removed.  All  disputes  respecting 
rights  to  land  must  necessarily  be  determined  by  the  judge 
within  whose  jurisdiction  it  lies.  No  instrument  therefore 
affecting  any  right  to  land  can  be  permitted  by  him  to  have 
the  smallest  operation,  unless  executed  with  every  solemnity  of 
the  lex  loci  rei  sitce.  The  rule  established  in  Scotland  compre- 
hends, and  was  intended  to  comprehend,  every  species  of  instru- 
ments by  which  rights  to  land  could  be  affected,  modified,  or 
altered  in  the  smallest  degree. 

A  revocation  operates  precisely  in  the  same  manner  as  a 
direct  conveyance.  If  a  party  were  to  make  two  settlements 
of  his  estates  at  different  times,  and  in  favour  of  different  dis- 
ponees,  and  the  last  settlement  were  to  contain  a  revocation  of 
the  first,  and  he  were  afterwards  to  execute  a  simple  revocation 
of  the  second  settlement,  and  all  these  instruments  were  found  in 
his  repositories  at  his  death,  the  simple  revocation  would  operate 
as  a  disposition  of  his  estate  in  favour  of  the  first  disponee.    In 
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1^0  such  a  case,  ought  not  so  important  a  deed  to  be  executed  with 
WHTn^w.  all  the  solemnities  of  the  law  of  Scotland  ?  There  exists,  how- 
1810.  ever,  no  difference  between  that  case  and  the  one  now  under 
consideration. 

Every  writing  importing  a  revocation  of  a  previous  regular 
settlement  of  a  landed  estate  in  Scotland,  must  be  executed 
with  the  same  formalities  as  the  original  deed,  according  to  the 
rule — Unumquodqub  eodbm  modo  dissolvitub  quo  colltoa- 
TUR.  A  revocation,  it  is  true,  is  a  mere  declaration  of  will ; 
and  there  are  other  modes  of  taking  a  prior  deed  out  of  the 
way,  besides  that  of  revoking  by  a  written  instrument.  If  this 
mode,  however,  be  adopted  by  a  party  to  declare  his  will,  the 
writing  alleged  to  contain  the  declaration  must  be  not  only 
clearly  expressed,  but  also  authenticated  by  the  solenmides 
prescribed  by  the  law  of  Scotland.  A  very  few  words  holograph 
of  the  grantor  are  sufficient  by  that  law  to  give  effect  to  the 
declaration.  But  deeds  of  revocation  not  holograph  must  be 
judged  of  by  the  general  test  which  is  provided  for  writings 
which  affect  heritable  rights. 

Independently  of  the  plea,  that  the  will  executed  in  Jamaica 
was  insufficient  to  revoke  the  trust-settlement,  on  the  ground 
that  it  is  not  probative  by  the  law  of  Scotland,  another  plea 
remains,  that  the  trust-deed  was  not  revoked  by  the  will,  inas- 
much as  it  contains  no  express  words  of  revocation  applicable 
to  that  deed.  General  words  of  revocation  are  not  si^dent 
An  express  revocation  of  the  trust-deed  is  necessary.  This 
plea  is  supported  by  the  doctrine  laid  down  by  Lord  Thurlow 
in  the  House  of  Lords,  in  the  case  of  Dundas  v.  Dundas.  His 
Lordship  observed  in  that  case, — ''  We  can  only  adopt  the  im- 
plied revocation  ex  necessitate ;  we  cannot  raise  conjectures  out 
of  the  deed  itself.'" 

The  clause  of  revocation  contained  in  the  Jamaica  will  is  also 
void,  as  being  contained  in  a  void  settlement.  The  revocation 
is  conditional  on  the  deed  of  conveyance,  in  which  it  is  con- 
tained, being  effectual  as  a  conveyance.  No  disposition,  although 
containing  a  revocation  in  the  most  express  terms  of  a  prior 
disposition  or  settlement,  is  effectual,  unless  the  dii^iosition,  in 
contemplation  of  which  the  revocation  is  made,  shall  at  the 
same  time  be  effectual  and  operative. 
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Pleaded  fob  thb  Heib-at-Law. — The  important  question  in      ^^^ 
the  case  is,  Whether  a  rerocation  of  a  regular  settlement  of    Wmytlam. 
Scots  heritage  can  be  effected  by  a  deed  not  executed  with  the       igio. 
solemnities  required  by  the  law  of  Scotland  for  the  transmission  abqumsrt  ioe 

*  ,      ..  o  "  Hua-aivLaw. 

of  hentage  1 

A  revocable  settlement  has  no  operation  until  it  ceases  to  be 
reyocable,  either  by  delivery,  if  it  be  not  qualified  by  a  power  of 
revocation,  or  by  the  death  of  the  grantor.  Its  proper  and  l^al 
date  is  the  date  of  its  becoming  irrevocable.  Up  to  that  period 
it  has  no  effectual  existence,  however  formally  executed.  It 
gives  no  right,  and  divests  no  right.  It  is  no  better  than  an  in- 
tention in  the  mind  of  the  grantor. 

The  disponee  in  a  revocable  settlement  has  no  right  to  the 
estate  under  it  while  the  grantor  continues  to  live.  Neither  is 
the  natural  right  of  the  heir-at-law  affected  by  its  mere  execu- 
tion. That  right,  therefore,  is  neither  restored  nor  created  by 
the  deed  of  revocation,  but  emerges  and  takes  effect  of  itself, 
without  reference  to  any  deed,  aa  soon  as  the  ancestor  expires, 
and  it  appears  that  there  is  no  subsisting  deed  by  which  he  can 
be  excluded.  All  that  is  proved  by  a  revocable  settlement  is  an 
intention  to  convey  land  in  favour  of  a  party.  A  deed  of  revoca- 
tion, therefore,  does  not  affect  heritage  in  any  degree.  It  merely 
indicates,  that  the  intention  to  affect  it  was  abandoned,  and  did 
not  subsist  long  enough  to  produce  any  legal  operation. 

An  alteration  of  intention  is  all  that  is  implied  in  the  annul- 
ling of  revocable  settlements.  The  most  common  and  effectual 
way  of  revoking  a  deed,  is  by  burning,  cancelling,  or  tearing, 
witiiout  witnesses,  memorandum,  doquet,  or  solemnity  of  any 
kind.  So  long  as  a  man  can  stir  his  finger,  he  can  exercise  this 
power  of  revocation,  while  the  deed  is  in  his  own  custody,  just 
as  readily  and  effectually  as  he  can  alter  his  intention.  If  the 
deed  is  not  in  his  own  custody,  he  can  accomplish  the  same  end 
by  sending  a  verbal  message  to  the  person  who  has  it,  to  bum 
or  cancel  it.  Or,  if  he  chooses  to  employ  writing,  a  signed  letter 
or  mandate,  or  power  of  attorney  to  the  same  effect  would  be 
perfectly  sufficient.  By  any  one  of  these  acts,  he  testifies  that 
his  former  intention  is  abandoned,  and  that  his  intention  now 
is,  not  to  make  the  alteration  which  he  had  once  meditated  in 
the  succession  tiO  his  estate.    Whatever  expresses  this  intention 
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in  an  authentic  and  credible  form  must  be  received  as  sufficient 
evidence  of  it,  and  the  peculiar  solemnities  of  the  Act  1681  are 
not  requisite. 

A  revocable  settlement  is  just  as  much  the  property  of  the 
maker  as  any  book  or  article  of  furniture  in  his  possession.  He 
may  bum  it  or  tear  it  himself,  or  direct  any  one  else  to  burn  it  or 
tear  it,  just  as  certainly  and  with  as  little  ceremony  as  he  could 
dispose  of  a  pack  of  cards,  or  an  old  almanac.  It  is  to  him  no- 
thing more  than  a  piece  of  written  parchment  or  paper,  which  is 
his  property.  There  is  nothing  in  the  tenor  of  the  writing  that 
can  afifect  him,  or  limit  his  power  of  disposing  of  it  according  to 
his  pleasure.  It  is  strictly,  and  legally,  nothing  more  than  a  move- 
able property  of  very  trifling  nature.  Whatever  he  chooses  to 
order  with  respect  to  it,  either  in  an  English  will,  or  by  an  English 
power  of  attorney,  or  mandate,  or  missive  letter,  must  be  executed 
and  carried  into  effect  as  implicitly  as  any  orders  given  in  a 
similar  manner  with  relation  to  any  other  part  of  his  property. 
The  tenor  of  the  deed  so  disposed  of  can  never  affect  the 
owner's  power  of  disposal.  He  is  not  bound  by  its  execution, 
nor  is  there  any  sort  of  right  created  in  any  body  by  its  mere 
subsistence.  The  trust-deed  in  question,  therefore,  which  was 
only  intended  to  take  effect  on  the  grantor's  death,  was  validly 
and  effectually  revoked  by  the  will  executed  in  Jamaica  in  1805. 


JlTDOlOENT. 

Not.  16, 1809 


The  Court  pronounced  the  following  Judgment: — "  The 
Lords  having  advised  the  mutual  memorials  for  the  parties,  and 
whole  cause,  they  Alter  the  interlocutor  of  the  Lord  Ordinary, 
Repel  the  Objections  to  the  revocation  contained  in  the  deed 
executed  in  Jamaica  in  October  1805,  in  so  far  aa  the  same  are 
founded  upon  the  want  of  statutory  solemnities  :  But  Find  that 
the  said  deed  is  not  to  be  held  an  effectual  revocation  of  the 
trust-disposition  and  settlement  executed  in  1803,  in  so  far  as 
Agnes  Lang  has  interest  therein  :  Therefore  Assoilzies  her 
from  the  conclusions  of  the  action  of  reduction  at  the  instance 
of  the  Misses  Whytlaw,  and  decern  :  And  in  the  action  of  de- 
clarator at  the  instance  of  the  said  Mrs.  Agnes  Lang,  Find  and 
Declare,  that  the  trust-deed  and  settlement  180.3  is  a  valid  and 
effectual  deed,  so  far  as  she  can  claim  interest  or  provision 
thereby,  and  decern." 
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Lord  Hermakd  observed, — "  The  first  deed  js  conditional,  if      ^^ 
not  revoked,   without  relation  to  form.     The  Jamaica  deed    Whttlaw. 
enumerates  his  landed  property.     Revocation  relates  to  both       isio. 
prior  deeds,    both  will  and  disposition,  revokes  estates  wher-  y^^^^^ 
ever  situated.    As  to  the  form  of  revocation,  I  lay  much  weight  Baron  Hume's 
on  the  clause  reserving  power  to  revoke.     It  is  like  the  con-       ^^  *^*"' 
dition  Si  Romam  venerit     The  deed  has  no  effect  till  death. 
May  revoke  by  any  declaration  of  will,  especially  if  according 
to  the  form  of  lex  loci.     As  to  decision  of  Barclay's  case,  the 
doubts  afterwards  entertained  did  not  relate  to  that  point.     As 
to  Dundas'  case,  it  went  on  circumstances — not  on  the  general 
point  of  want  of  solemnities.    In  Auchterlony's  case,  the  English 
will  was  supported.     In  the  Roxburghe  case,  defect  was  not  in 
form,  but  in  want  of  power.     As  to  Hendei-son  and  Wilson,  an 
intricate  question,  and  not  clear  whether  well  decided.   In  Cun- 
ningham V.  Gainer,  there  was  but  one  deed,  so  approbate  applied. 
The  case  of  Crawfurd  v.  Coutts  applies  here.'' 

Lord  Craig  observed, — "  There  are  three  questions  here.  ^^^^H^e's 
First,  Does  the  revocation  apply  to  all  the  deeds?  Second,  Is  Session  Papers, 
it  good  in  point  of  form  1  Third,  What  the  effect  of  sustaining 
the  objection  ?  As  to  first,  I  think  the  words  apply  to  all  the 
deeds.  Second,  Nice  and  diflBcult.  But,  on  whole,  I  think  that 
revocation  and  disposition  don't  go  by  one  rule.  One  alienates 
and  conveys  from  the  heir,  the  other  declares  will  only,  and 
restores.  It  don't  touch  the  lands,  but  says,  that  now  no  such 
former  deed.  May  be  done  by  cancelling,  burning,  &c. ;  and 
this  by  an  order  to  a  third  party.  This  notion  has  been  admit- 
ted by  the  Court  in  Barclay's  case.  Case  of  Dundas  reversed 
on  other  grounds.  Third,  This  revocation  made  not  to  hurt, 
but  improve  the  wife's  right.  It  makes  her  fiar  instead  of  life- 
renter.  Strange  that  the  result  of  both  deeds  in  her  favour  is 
to  take  away  both  liferent  and  fee.  I  cannot  go  that  length. 
So  think  the  effect  is  to  restore  her  to  liferent.  As  to  Coutts' 
case,  it  was  quite  different;  the  right  of  the  first  disponee  there 
being  quite  taken  away." 

Lord  Bannatynb  observed, — "  I  am  disposed  to  lean  to  the  MS.  Notes. 
sustaining  of  our  own  forms  of  deeds.    But  I  doubt  whether  that  sesrion  Papew. 
rule  applies  to  a  deed  of  revocation,  which  does  not  establish  a 
title  to  lands.     It  may  be  done  by  matter  of  fact,  cancelling. 
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^^^       burning,  &o.    If  so,  by  an  informal  deed.    It  has  been  held  so 
whttlaw.    by  judgments.    In  the  case  of  Dundas,  House  of  Lords  declined 
1810.       to  decide  that  point.     As  to  the  effect,  I  admit  the  hardship  of 
taking  all  away  by  means  of  the  two  deeds,  but  there  is  no  help 
for  it.     If  the  revocation  here  is  effectual  to  do  away  the  trust- 
right,  her  interest  under  that  trust  must  fall.'' 
MS.  Notes.  Lord  Woodhousblbb  observed, — ''  A  sufficient  declaration 

Baron  Hume  s 

Session  Papers,  of  will,  good  by  kx  lociy  is,  I  think,  sufficient  to  revoke.    Statutes 
relate  to  deeds  of  settlement.     Power  to  cancel,  bum,  &c.,  im- 
plies power  to  revoke  without  form.     To  do  it  formally  may  be 
out  of  the  testator's  power  for  want  of  Scots  writer.    As  to  the 
result,  I  am  of  opinion,  though  hard,  that  it  is  to  the  entire  dis- 
appointment of  the  widow." 
MS.  Notes.         Lord  Succoth  observed, — "  I  doubt  whether  the  revocation 
s^lonPapen.  relates,  legally,  to  the  trust-deed  of  heritage.     As  to  the  ques- 
tion of  form  ;  I  agree  that  a  writ  of  revocation  may  be  good, 
though  insufficient  to  convey,  by  reason  of  want  of  form.    There 
is  no  precise  form  of  revocation.  It  may  be  done  by  a  letter,  by 
cancelling,  burning,  &c.  I  don't  enter  into  the  notion  that  every 
writing  at  all  relative  to  heritage  must  be  formal.    There  are 
>  many  which  need  not.      In  Sir  Thomas  Dundas'  case,  it  was  so 

held,  and  not  found  otherwise  in  the  House  of  Lords.  As  to  Bar- 
clay it  is  not  adverse  to  principle  in  case  of  Dundas.  Had  it  not 
been  for  the  holograph  declaration,  the  judgment  would  have 
been  otherwise.  Interlocutor  finds  expressly  that  declaration  of 
will  is  good  though  the  conveyance  insufficient.  Even  if  the 
question  were  open,  I  should  be  of  that  opinion.  Lord  Thurlow 
did  not  decide  the  question  of  form." 
MS.  Notes.  Lord  Prbsidbnt  Blair  has  made  the  following  entry  in  his 

Blair's  p^t<^  Note-Book  : — "  Thomas  Whytlaw,  proprietor  of  some  heritable 
^^^  subjects  about  Glasgow,  and  hkewise  of  an  estate  in  Jamaica, 

executed  a  disposition  9th  December  1803,  in  the  Scots  form, 
conveying  his  heritable  subjects  therein  described,  and  likewise 
all  other  lands  and  moveables,  to  certain  trustees,  for  payment 
of  his  debts  and  other  purposes  ;  '  After  which  I  appoint  my 
trustees  to  invest  and  secure  the  whole  free  remainder  and 
residue  of  my  fortune,  means,  and  estate,  for  the  liferent  use  of 
my  said  spouse,  Agnes  Lang,'  ftc.  Of  the  same  date,  he  exe- 
cuted a  last  will  and  testament  in  the  English  form,  for  the 
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purpose  of  recovering  the  effects  in  Jamaica,  and  applying  them  ^^** 
in  terms  of  the  disposition.  A  will  executed  in  Jamaica,  7th  ^httlaw. 
October  1805,  revoking  the  former  will  and  disposition,  *  and  isio. 
appointing  of  new  my  said  wife  my  sole  executrix  and  universal 
heir  to  the  above  narrated  property/  Another  will  in  the 
English  form,  October  1805,  revoking  all  former  wills,  '  and  all 
the  rest,  residue,  and  remainder  of  my  estate,  real,  personal,  or 
mixt,  whatever  or  wheresoever  the  same  may  be  situated,  I 
give,  desire,  and  bequeath  unto  my  said  dear  wife,  Agnes  Lang, 
to  hold  the  same/  Action  brought  at  the  instance  of  Agnes 
Lang,  the  widow,  concluding  to  have  it  found  and  declared, 
firsty  That  the  wills  in  Jamaica  are  effectual  to  convey  the 
heritage  in  Scotland  ;  or,  secondy  That  she  shall  at  least  be  found 
entitled  to  what  is  provided  to  her  by  the  disposition  and  will 
of  9th  December  1803.  Lord  Ordinary  has  found  that  the  set- 
tlements of  9th  Decem\)er  1803  were  effectually  revoked  by  the 
Jamaica  wills,  and  that  this  last  being  upon  deathbed,  and  in  a 
testamentary  form,  is  not  effectual  to  convey  heritage  in  Scot- 
land, and  therefore  preferring  the  heir-at-law. 

""  Merits  of  the  case  depend  materially  upon  the  validity  and 
effect  of  the  will  executed  by  Mr.  Whytlaw  in  Jamaica,  in  Oc- 
tober 1805.  Three  questions  have  been  argued  by  the  parties. 
Firsty  The  validity  of  this  will,  which  has  none  of  the  formalities 
of  the  Scots  law,  to  be  a  revocation  of  a  trust-deed  or  settle- 
ment of  heritable  estate  situated  in  Scotland  ?  Second,  Con- 
struction of  this  deed,  whether  it  was  meant  to  revoke  the  Scots 
trust-deed  1  Third,  The  effect  of  such  revocation,  supposing  it 
shall  be  held  to  comprehend  the  Scots  trust-deed  ?  First  ques- 
tion is,  from  its  nature,  preliminary,  and  if  determined  in  one 
way,  supersedes  the  other. 

"  For  Mrs.  Whytlaw  maintained,  that  every  deed  relative  to 
the  succession  of  land  in  Scotland,  whether  a  settlement  or  a 
revocation  of  existing  settlements,  must  be  executed  according 
to  statute  law  of  Scotland.  On  the  other  hand,  maintained  that 
a  revocation  is  in  a  different  situation  from  a  settlement,  and 
may  be  executed  without  any  form,  at  least  without  the  formali- 
ties required  by  the  law  of  Scotland. 

"  Is  this  question  still  open,  or  is  it  fixed  by  former  deci- 
sions 1     Case  of  Barclay,  in  1751,  and  case  of  Sir  Thomas 
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^^^o  DundaSy  in  1783.  In  the  first,  the  objection  of  the  will  at 
Wbttlaw.  Buenos  Ayres  not  having  the  solemnities  of  the  law  of  Scotland 
i$io.  not  stated,  nor  considered  by  the  Court.  Seems  to  hare  been 
supposed  holograph.  And  the  judgment  finding  it  a  good  set- 
tlement goes  farther  than  is  here  maintained.  In  the  case  of 
Lord  Dundas,  the  point  was  argued,  and  decided  by  the  Court 
An  English  will,  which  had  none  of  the  solemnities  required  bv 
the  Scots  law,  found  a  valid  revocation  of  a  Scots  entail.  This 
case  reversed  in  the  House  of  Lords,  not  upon  the  objectioD  tu 
form,  but  on  a  separate  ground.  From  the  notes  of  the  Chan- 
cellor's opinion,  printed  by  both  parties,  it  appears  that  he  con- 
sidered the  point  of  form,  and  the  circumstance  of  the  will  not 
being  probative  by  the  law  of  Scotland  as  still  open,  and  with 
regard  to  which  declined  giving  any  opinion. 

"  Under  these  circumstances,  I  cannot  think  that  the  judg- 
ment can  be  considered  as  fixing  a  question  of  law  of  verj 
general  importance,  or  to  relieve  the  Court  from  the  necessitr 
of  considering  it.  General  question  may  be  considered  in  two 
views.  FirsU  Where  the  revocation  or  deed  containing  revoca- 
tion is  executed  in  Scotland  ;  and.  Second^  Where  it  has  been 
executed  in  a  different  country,  as  in  Jamaica.  According  to 
the  fii-st  view, — Supposing  revocation  executed  in  Scotland,  is 
there  any  thing  in  the  Statutes  establishing  the  solenmities  upon 
which  it  can  be  said  that  revocations  meant  to  be  exempted ! 
One  of  the  oldest  Acts,  1579,  mentions  deeds  importing  herit- 
able title,  and  obligations  of  importance.  Accordingly,  sys- 
tematic writers  mention  the  classes  of  writings  where  all  die 
solemnities  are  requisite.  Deeds  afiiecting  heritage,  and  deeds 
of  importance,  when  subject  is  above  £lOO  Scots.  Does  a  re- 
vocation of  the  settlement  of  a  land  estate  belong  to  one  or 
other  of  these  classes  \  I  think  it  belongs  to  both. 

*'  A  great  deal  of  ingenious  argument  to  show  that  a  revoca- 
tion does  not  affect  heritage  ;  and,  in  one  sense  of  the  word,  no 
writ  affects  the  land  itself.  But  it  affects  the  rights,  the  pro- 
perty, and  the  succession  of  the  land.  Is  there  any  deed  which 
in  this  sense  affects  land  more  strongly  than  a  revocation,  and 
makes  the  succession  go  differently  from  what  it  would  other- 
wise do  ?  Pursuers  suppose  that  the  only  effect  of  a  revocation 
is  to  make  the  succession  fall  to  the  heir-at-law,  which  of  itself 
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would  be  sufficient  to  make  it  a  deed  affecting  heritage.  But  ^"° 
this  depends  upon  circumstances.  Suppose  two  or  three  settle-  whttlaw. 
ments  executed,  and  the  last  only  revoked.  This  gives  effect  isio. 
to  the  prior  settlement,  not  to  the  heir-at-law.  As  to  revoca- 
tion being  a  deed  of  importance,  cannot  be  contradicted.  What 
is  the  object  of  solemnities,  but  to  secure  against  false  and 
forged  deeds,  not  a  restraint  upon  proprietors,  but  a  security  to 
their  will  1  Is  the  temptation  to  forge  less  in  the  case  of  revo- 
cation, or  the  doing  of  it  more  difficult  1  In  fact  rather  easier.  A 
revocation  is  a  simple  deed  ;  may  consist  of  a  few  lines  ;  where 
forgery  is  easier,  and  detection  more  difficult.  There  are  certain 
deeds  mentioned  by  lawyers  which  are  exempted  from  the  sta- 
tutory solemnities — privileged  writings.  They  are  enumerated, — 
holograph  writings — deeds  in  re  mercaioria.  But  no  person  has 
ever  said  that  deeds  of  revocation  were  of  that  number ;  are  uni- 
formly executed  in  the  same  form  with  other  deeds  of  importance. 

"  Observed,  that  deeds  may  b§  revoked  without  any  solemnity 
at  all.  Certainly  very  true,  that  a  person  may  do  what  is 
equivalent  by  destroying  the  deed.  A  person  may  put  his 
deed  in  the  fire,  may  tear  away  his  name  or  cancel  it.  When 
this  is  done,  the  deed  ceases  to  exist  as  if  it  never  had  been, 
unless  it  can  be  proved  that  the  destruction  was  accidental,  or 
by  some  person  who  had  no  power  over  it,  in  which  case  it  may 
be  restored  by  proving  of  the  tenor.  When  a  deed  is  revoked 
vinfacti,  there  is  no  necessity  for  a  deed  solemn  or  not  solemn. 
But  when  the  settlement  exists,  it  can  only  be  taken  away  by 
a  contrary  deed,  and  no  reason  why  that  deed  should  be  ex- 
empted from  the  statutory  forms  of  law. 

"  Does  it  make  any  difference  upon  the  question,  that  the  deed 
containing  the  revocation  was  executed  in  Jamaica,  and  was 
valid  according  to  the  fer  loci  f  In  this  matter,  the  law  of 
Scotland  has  adopted  a  distinction,  which  is  agreeable  to  sound 
principles  of  jurisprudence,  and  is  generally  received.  Betwixt 
moveable  property,  which  has  no  permanent  situs^  and  land 
property,  which  is  part  of  the  terra  firma.  With  regard  to  the 
succession  of  the  former,  whether  testamentary  or  ah  intestato^ 
the  law  of  Scotland  has  no  authority,  unless  the  proprietor  is  a 
domiciled  Scotsman  at  the  time  of  his  death.  Hence  a  testa- 
ment executed  according  to  the  lex  locif  is  sustained  effectual 
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^^^  here,  and  ah  intestaio  succession  of  moveables  in  Scotland  is 
Whttlaw.  regulated  by  the  law  of  domicile.  But  with  respect  to  heritage 
1810.  which  has  a  permanent  situSy  whether  the  succession  is  by  deed 
or  by  law,  the  law  of  Scotland  alone  disposes  of  it  In  this 
very  case,  pursuers'  plea  is  founded  upon  the  idea,  that  the  law 
of  Scotland  governs  a  will  executed  in  Jamaica^  otherwise  how 
can  they  found  upon  the  law  of  deathbed,  which  the  law  of 
Jamaica  knows  nothing  about  1  Will  it  be  said,  that  the  law 
of  Scotland^  while  it  governs  the  substance  of  deeds  concerning 
heritage  executed  abroad,  does  not  regulate  the  form  1  The 
reverse  of  this  clearly  established.  A  testament  in  the  English 
form  ineffectual  to  convey  an  heritable  bond  in  Scotland. 
Many  instances  of  this  ;  must  therefore  ultimately  come  to  the 
doctrine  already  considered,  that  by  the  law  of  Scotland,  deeds 
of  revocation  are  exempted  from  the  statutory  solemnities, 
which  I  do  not  think  well  founded. 

*'  Supposing  the  objections  to  the  validity  considered  as  a  re- 
vocation of  the  settlements  of  a  Scots  estate  to  be  obviated, 
questions  still  remain,  Firsts  as  to  construction  of  the  deed. 
Whether  the  revoking  words  extend  to  the  trust-deed  in  1803  t 
Second^  as  to  the  legal  effect  of  such  revocation.  As  to  the 
Jirsty  I  have  little  doubt, — ^a  revocation  requires  no  particular 
form  of  words.  Only  necessary  that  the  will  of  the  party  be 
expressed  with  sufficient  clearness.  The  words  had  in  view 
the  revocation  of  the  trust-deed.  Second^  as  to  effect  of  revo- 
cation, more  difficult.  A  long  argument  maintained  for  Mrs. 
Whytlaw,  to  show  that  if  this  English  will  is  not  to  have  ccmi- 
plete  effect  as  a  settlement,  that  neither  ought  it  to  be  sus- 
tained as  a  revocation.  This  doubtful.  A  man  may  be  willing 
to  revoke  former  deeds,  even  although  new  settlement  should 
not  stand.  This  is  the  legal  presumption.  Cases  of  deathbed. 
But  the  peculiarity  here  is,  that  the  deed  revoking,  and  the 
deed  revoked,  are  to  a  certain  extent  in  £sivour  of  the  same 
person.  The  first  deed  gives  Mrs.  Whytlaw  the  liferent^  and 
second  gives  her  the  fee.  Can  a  deed  giving  the  fee  be  am- 
strued  to  take  away  from  her  the  liferent  \  This  would  be 
allowing  one  clause  of  a  deed  to  defeat  the  express  will  de- 
clared in  the  same  deed.  If  the  former  deed  had  been  in 
favour  of  a  different  person,  then  there  might  be  room  for 
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presumption,  that  it  was  meant  at  all  events  to  put  out  of  the 
way  the  former  deed.     But  in  this  case  there  is  no  room  for 
presumption.     Express  will  that  she  should  at  least  enjoy  the     liio! 
subjects  during  her  life.     Case  of  Crawfurd.'* 

The  Residuary  Disponees  and  the  Special  Legatees  under  the  app^bahot 

../.  Till  1  foeRmiduaet 

trust-disposition  of  1803,  had  hitherto  taken  no  part  in  the  Disponebs  amb 
action,  but  had  left  the  widow,  who  was  one  of  the  trustees  tLs. 
named  in  that  deed,  to  defend  it.  As,  however,  the  judgment 
of  the  Court  separated  their  interests  from  those  of  the  widow, 
the  residuary  disponees  and  special  legatees  Reclaimed  against 
the  interlocutor,  both  on  the  general  grounds  formerly  urged, 
and  also  on  the  ground  that  there  was  no  sufficient  reason  for 
distinguishing  their  case  from  that  of  the  widow. 

Pleaded  for  the  Residuary  Disponees,  and  the  Special  aeoujobst tor 
Legatees. — By  the  judgment  of  the  Court,  it  is  held  that  be-DiBP0NEK8,Ain) 
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cause  the  purpose  of  the  revocation  was  to  increase  the  interest 
of  the  widow  in  the  succession  to  her  husband's  estate,  and  not 
to  cut  her  off  from  any  of  the  provisions  formerly  made  in  her 
&vour,  it  was  not  to  be  considered  as  an  effectual  revocation, 
in  so  far  as  her  interest  was  concerned.  If,  therefore,  the  pro- 
visions contained  in  a  prior  deed  be  less  than  those  contained 
in  the  revoking  deed,  the  party  favoured  is  entitled  to  claim 
under  the  first  deed.  It  remains,  however,  to  be  determined, 
whether,  when  the  provisions  of  the  original  deed  are  greater 
than  those  contained  in  the  revoking  deed,  the  party  favoured 
is  to  be  excluded  altogether. 

By  the  trust-disposition,  the  sum  of  one  hundred  guineas 
was  left  Mrs.  Montgomery,  and  the  sum  of  five  hundred 
gtiineas  to  Mrs.  M'Farlane.  By  the  Jamaica  will,  these  legacies 
were  reduced  to  fifty  and  one  hundred  guineas.  Upon  the 
same  principle  that  the  widow  has  been  found  entitled  to  her 
legacy  of  £1000,  and  her  liferent  of  the  residue,  these  legatees 
are  entitled  to  insist  that  the  trust-deed  as  to  them  has  not  been 
efiectually  revoked.  These  legatees  are  named  in  both  settle- 
ments, and  have  rights  under  both,  just  as  Mrs.  Whytlaw  had, 
though  to  a  more  limited  extent.  The  principle  of  the  interlo- 
cutor must  apply  equally  to  them  as  to  her,  since  the  last  deed 
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lamo       cannot  surely  be  held  to  be  a  revocation  as  to  them,  in  so  far  as 
Whtiijiw.    it  renews  legacies  to  them  contained  in  the  first  deed. 
181Q  The  same  principle  seems  also  to  apply  to  all  the  persona 

interested  in  the  first  deed,  although  the  proyisions  in  their 
favour  are  not  renewed  by  the  last  deed.  If  the  question  as  to 
the  validity  of  the  revocation  can  be  affected  or  controlled  in 
any  degree  by  the  intention  of  the  testator,  there  can  be  no 
room  for  splitting  the  intention  into  two  parts,  and  giving  the 
widow  j9ar^  of  what  was  intended  by  the  Jamaica  will,  in  con- 
sequence of  the  previous  trust-deed,  and  giving  to  the  heirs-at- 
law  the  other  part  at  the  expense  of  the  special  legatees  and 
the  residuary  disponees,  some  of  whom  as  well  as  the  widow 
were  favoured  by  both  deeds.  It  is  clear  that  the  heirs-at-law 
were  not  intended  to  be  favoured  by  either  deed  beyond  the 
annuity  provided  to  them.  It  is  equally  clear  that  by  the  trust- 
deed,  the  fee  of  the  residue  was  destined  to  the  children  of 
Messrs.  Henderson  and  Graeme.  The  Jamaica  will  was  in- 
tended to  give  that  fee  to  Mrs.  Whytlaw  in  place  of  them.  But 
because  that  intention  has  not  been  carried  into  execution  in  an 
effectual  manner,  it  does  not  follow  that  the  testator  intended 
to  give  the  fee  to  his  heirs-at-law.  There  is  no  room  for  the 
legal  presumption  that  the  testator  meant  to  open  the  succes- 
sion to  them.  By  the  Jamaica  will,  it  was  intended  that  Mrs. 
Whytlaw  should  gain  what  the  special  legatees  and  residuary 
disponees  were  to  lose.  If  she  does  not  gain  by  that  deed,  these 
last  ought  not  to  lose  any  part  of  the  provisions  conceived  in 
their  favour  by  the  trust-deed.  The  heira  have  no  title  to  found 
upon  the  revocation.  It  was  not  intended  to  give  them  any  claim 
against  the  parties  favoured  by  that  deed,  far  less  to  open  the 
succession  to  them.  It  was  intended  merely  to  regulate  matters 
between  the  widow  and  the  legatees,  and  not  to  create  any 
new  interest  in  favour  of  the  heirs-at-law. 

If,  therefore,  the  judgment  in  favour  of  Mrs.  Whytlaw  rests 
on  the  intention  of  the  testator,  the  same  ground  must  operate 
in  favour  of  the  legatees.  The  trust-deed  contains  positive 
evidence  that  the  testator  preferred  the  legatees  to  his  heirs- 
at-law.  And  although  by  the  Jamaica  will  he  intended  to  pre- 
fer his  widow  to  the  residuary  legatees,  yet  that  intention  being 
ineffectually  executed,  and  the  revocation  being  necessarily 
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controlled  by  the  intention,  so  if  the  intention  fail  of  effect,  the       ^^^^ 
revocation  must  fall  just  as  much  as  in  the  case  of  Mrs.  Whytlaw.    Whthaw. 

The  question  of  solemnities  involved  in  the  present  case  is  of  isio. 
such  great  and  general  importance,  that  the  Court  will  be  glad 
of  the  opportunity  of  reconsidering  it,  for  the  purpose  of  settling, 
by  an  ultimate  decision,  all  doubts  that  may  hereafter  arise  with 
regard  to  the  validity  of  revocations  executed  abroad,  according 
to  the  solemnia  loci.  The  objections  taken  to  the  will  executed 
in  Jamaica,  founded  upon  the  want  of  the  statutory  solemnities, 
ought  to  be  sustained,  and  the  trust-deed  ought  to  be  held  a 
valid  and  effectual  deed,  in  so  far  as  the  legatees  can  claim 
an  interest  under  it. 

PiiEADBD  FOR  THB  Heib-at-Law. — The  widow  and  the  lega-  h*S[!J[!^J^* 
tees  stand  in  very  different  situations.  The  residuary  disponees 
under  the  trust-disposition  take  nothing  under  the  will  executed 
in  Jamaica,  and  the  legacies  left  to  the  special  legatees  are 
considerably  reduced  by  the  latter  deed.  The  provision  to  the 
widow  under  the  trust-deed  was  an  enlargement  of  the  provi- 
sion stipulated  in  her  contract  of  marriage.  By  the  Jamaica 
deed,  the  intention  of  the  testator  was  to  enlarge,  not  to  dimi- 
nish the  provision  to  his  wife.  But  with  regard  to  the  residuary 
disponees  and  special  legatees,  the  intention  was  to  take 
away,  or  diminish,  the  interests  conferred  upon  them  by  the 
trust-deed.  The  Court  cannot,  by  the  exercise  of  any  equitable 
power  inherent  in  it,  give  to  these  parties  what  the  testator 
had  clearly  taken  away  from  them. 

At  the  first  advising  of  the  Reclaiming  petition,  the  Court  de-    JuDoiiraT. 
layed  pronouncing  judgment.     At  the  second  advising,  they  March  e,  isib. 
"  Adhered.'' 

Lord  Hbrmand  observed, — "  The  widow  got  more  by  the     opinions. 
second  deed  having  the  revocation,  than  she  got  by  the  first,  ms.  Notes. 
and,  therefore,  the  distinction  drawn  by  the  interlocutor  right ;  s^on'p^Mrs. 
but  I  do  not  think  the  legatees  have  the  same  principle  to 
plead  in  their  favour,  for  the  legacies  left  to  them  by  the  re- 
voking deed  were  smaller  than  those  left  them  by  the  first 
deed  ;  consequently  their  situation  is  altered  for  the  worse. 

"  The  general  question  involved  in  this  case  was  decided  by 

2x 
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^°        the  case  of  Sir  Thomas  Dundas  ;  and  I  am  not  for  going  back 
Whttlaw.     upon  it/' 
1810.  Lord  Armadale  observed, — "  My  interlocutor  sustains  the 

MS.  Notes.  revocation  in  toto,  and  the  words  are  clear,  and  explicitly  go  this 
8 Jsion^Papcr/.  length.  But  by  this  interlocutor  your  Lordships  have  sustained 
the  revocation  in  part  only.  I  cannot  take  this  view  of  the 
case.  In  construing  settlements,  I  do  not  feel  myself  at  liberty 
to  look  at  the  previous  deeds,  which  are  expressly  revoked  by 
this  deed  of  revocation  or  will,  which  is  declared  to  be  the  regu- 
lating deed.  To  do  otherwise  would  be  to  make  a  will  for  the 
party. 

''  As  to  the  general  point,  I  have  no  doubt  that  a  deed  executed 
regularly,  according  to  the  law  of  the  place  where  it  is  made, 
will  be  an  effectual  deed  of  revocation,  though  it  should  not  be 
an  effectual  settlement  of  the  Scots  estate.  See  many  cases  in 
which  this  has  been  held.  Case  of  Sir  Thomas  Dundas,  where 
this  was  held  ;  and  indeed  I  see  nothing  wrong  in  point  of  prin- 
ciple in  this." 
ii^^u^^coth'a  ^^^^  President  Blair  observed, — "  The  general  question  is, 
Seaaion  Papers.  Whether  this  rovocatiou,  which  has  not  the  solemnities  of  the 
law  of  Scotland,  is  sufficient  nevertheless  as  a  revocation  1 
First,  Must  consider  the  circumstance,  viz.,  that  this  deed  is  re- 
gular according  to  the  lex  loci  in  Jamaica.  It  is  now  clear  law, 
that  in  making  a  deed  to  convey  Scots  estate,  it  must  be 
formal  according  to  the  law  of  Scotland  ;  and  I  can  see  no  dif- 
ference between  such  a  deed  and  a  deed  of  revocation  for  alter- 
ing a  former  deed.  This  is  a  most  important  point ;  but  if  your 
Lordships  think  otherwise,  I  wish  the  judgment  may  be  put  on 
this,  so  as  to  save  the  still  more  important  question,  viz.,  Whether 
revocation  executed  in  Scotland,  must  not  be  formal  according 
to  law  of  Scotland,  if  it  is  to  affect  heritage  ?  I  see  nothing  in 
any  of  the  Statutes  which  admits  of  this  distinction.  What  is  it 
that  makes  it  necessary  that  the  party  should  subscribe  every 
writing  of  the  kind,  except  these  very  Statutes  1  Now,  dou*t 
these  very  same  Acts  require  the  other  solemnities  ?  The  spirit 
of  the  Acts  again  is  equally  in  favour  of  the  principle  to  prevent 
the  danger  of  forgery,  which  indeed  is  greater  in  the  case  of  a 
deed  of  revocation  than  in  almost  any  other.  Our  systematic 
writers  again  do  not  lay  down  nor  hint  at  revocations  as  being 
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an  exception  from  the  general  rule,  and  being  one  of  the  privi-       ^^° 
leged  writings.     Do  any  of  the  Style  writers  mention  this  ;  or    Whytlaw. 
does  practice  give  any  support  to  this  idea  ?  "isToT 

'*  It  is  said  that  the  point  is  settled  ;  but  the  case  of  Barclay 
V.  Simpson  did  not  decide  this,  for  the  writing  was  supposed  to 
be  holograph.  As  to  the  case  of  Sir  Thomas  Dundas,  the  deci- 
sion of  this  Court  certainly  was  contrary  to  my  opinion  upon 
the  point,  but  it  was  left  entire  by  the  House  of  Lords.  It  is  a 
solitary  decision  of  this  Court,  which  cannot  bind  us.  I  see  that 
it  was  generally  held  by  the  great  Judges  who  concurred  in 
that  decision,  that  one  decision  does  not  make  law,  although  a 
train  of  decisions  ought  not  to  be  departed  from." 

Baron  Hume's   Note  of  the  last  advising  is  as  follows : —  mw^Tsio. 
"  Very  little  passed  at  deciding  on  these  papers  ;  and  that  little  MS.  Notes.   ^ 
was  not  satisfactory.    The  President  said,  that  the  Interlocutor  Session  Papers. 
as  it  stood  settled  nothing  as  to  a  deed  of  revocation  executed 
in  Scotland ;    and  that,  if  such  a  question  were  to  occur,  he 
would  hold  it  as  open,  and  consider  it  very  maturely.'' 


III.—LEITH  V.  LEITH. 

In  1835,  Sir  George  Leith,  by  a  mortis  causa  settlement,  June  6, 1848. 
conveyed  his  whole  property,  heritable  and  moveable,  to  trus-  nabrativb. 
tees.     The  purposes  of  the  trust  were  for   payment  of   the 
residue  to  his  sons,  in  certain  proportions.    The  truster  reserved 
to  himself  power  to  alter  the  deed  in  whole  or  in  part,  at  any 
time  of  his  life,  and  even  upon  deathbed. 

In  July  1841,  the  truster  executed  a  holograph  will  altering 
the  proportions  of  the  residue  destined  to  his  sons  in  the  trust- 
deed.  In  this  deed  he  referred  to  the  trust-deed  in  the  follow- 
ing manner : — "  In  a  former  will  made  in  Edinburgh,  now  in 
the  hands  of  James  Arnott,  Esq.,  W.S.,  I  named  him,  Charles 
Forbes,  Esq.,  my  wife  and  sons,  executors.  I  will  that  they  be 
continued  as  such.  Should  there  appear  any  informality  in 
this  my  last  will,  in  consequence  of  its  not  being  witnessed, 
then  the  former  will  to  be  considered  as  my  last  will." 
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L«rrH  In  December  1841,  the  truster  executed  another  will,  pur- 

Lkith.  porting  to  be  a  settlement  of  his  whole  estate  and  effects  what- 
ig48,  soever,  and  wheresoever,  whether  real  or  personal,  spedallj 
including  the  houses  and  heritable  bonds  belonging  to  him  in 
Scotland.  This  will  was  executed  according  to  the  formalities 
of  the  law  of  England.  It  contained  a  revocation  of  all  former 
wills,  in  these  terms  :  "  I,  Sir  George  Leith  of  Melville  Street, 
Edinburgh,  in  North  Britain,  but  now  in  a  temporary  residence 
at  No.  16,  Holies  Street,  Cavendish  Square,  in  the  county  of 
Middlesex,  Bart,  hereby  revoking  all  former  and  other  willa^ 
codicils,  and  testamentary  dispositions  by  me  at  any  time  here* 
tofore  made,  do  declare  this  to  be  my  last  wilL"  This  will  con- 
tained a  nomination  of  trustees  and  executors,  and  bore  to  have 
been  subscribed  by  the  grantor,  and  published  by  him  as  and  for 
his  last  will  and  testament,  in  presence  of  two  subscribing 
witnesses. 

The  testator  died  in  January  1842,  and  his  eldest  son.  Sir 
Alexander  Wellesly  Leith,  died  in  the  month  of  April  following. 
The  trustees  under  the  deed  of  1835  brought  an  action  of  con- 
stitution against  the  eldest  son  of  Sir  Alexander  Wellesly  Leith, 
setting  forth,  that  as  the  trust-deed  contained  no  procuratory 
of  resignation,  or  precept  of  seisin,  it  became  necessary  to  con- 
stitute the  obligation  contained  therein  against  the  defender  as 
heir-at-law  of  the  truster,  and  concluding  that  he  should  make 
up  titles  to  the  various  heritages  held  by  the  truster,  and  should 
convey  them  to  the  trustees.  The  defence  against  this  action 
was,  that  the  trust-conveyance  of  1835  was  revoked  by  the 
English  will  of  1841. 

aboumbstfok     Pleaded  for  the  Pursuers. — The  trust-deed  of  1835  was 
PuasuEBs.       j^^t  competently  revoked  by  the  English  will  of  1841,  for  that 
will  was  not  probative  according  to  the  solemnities  required  by 
the  law  of  Scotland. 

In  principle  there  is  no  distinction  between  the  conveyance 
of  heritage  and  the  revocation  of  a  conveyance,  which  prac- 
tically changes  the  destination  of  the  heritable  subject  Both 
equally  affect  the  lands,  and  that  not  circuitously,  as  in  the 
case  of  mere  personal  obligations,  which  may  come  to  impose 
burdens  on   land  by  being  followed  by  real  diligence,  bat 
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directly  and  immediatelj.     Both  must  take  eflTect  within  the      ^^'^ 
territory  where  the  lands  are  situated — both  must  be  construed      Lum 
on  Scots  principles  of  interpretation,  and  the  meaning  of  the       msT 
technical  terms  used  must  be  ascertained  by  a  reference  to  the 
practice  and  understanding  of  Scotland. 

There  is  no  doubt  a  difference  in  the  terms  used  in  the  con^ 
stitution  of  an  heritable  right  and  its  revocation, — certain  verba 
solemnia,  or  words  of  de  prcBsenti  alienation,  being  required  in 
the  first  case,  while  any  evidence  of  intention,  proved  in  a 
competent  manner,  is  sufficient  in  the  latter.  But  beyond  this, 
the  distinction  does  not  go.  In  both  cases  there  must  be  a 
probative  deed.  And  as  in  both  cases  the  subject  of  the  deed  is 
Scots  heritage,  the  deed  must  be  probative  according  to  the 
lex  ret  sit€B. 

The  power  of  revoking  a  conveyance  of  heritage  already 
made,  is  simply  the  exercise  of  a  reserved  faculty  in  regard  to 
lands.  It  does  not  differ  from  a  faculty  to  burden  with  debt 
lands  which  have  been  given  off  by  de  prcBsenti  conveyance  to  a 
third  party.  When  a  conveyance  is  granted  by  a  deed  inter 
nivoSj  it  operates  as  a  present  conveyance  to  pass  the  property, 
and  there  are  just  two  ways  in  which  this  legal  effect  is  sus- 
pended, so  as  to  preserve  the  grantor's  power  over  it,  where 
he  does  not  intend  the  conveyance  to  be  absolute  and  irre- 
vocable. He  may  retain  the  deed  in  his  possession  undelivered, 
so  as  to  have  the  power  of  destroying  or  cancelling  it  viafacti 
at  any  time  before  death  ;  or  he  may  reserve  a  power  or  faculty 
of  revocation  which  will  be  effectual  to  him,  and  may  be  exer- 
cised by  him  at  any  time  during  his  lifetime,  even  though  the 
deed  has  been  delivered — nay,  although  infeftment  should  have 
followed  upon  it. 

But  such  a  faculty  of  revoking  a  conveyance  of  land,  differs 
in  no  respect  from  any  other  faculty,  which,  in  making  the  convey- 
ance, the  grantor  may  have  reserved  to  himself;  such  as  the  power 
of  burdening  the  lands  conveyed  with  certain  provisions  or  sums 
of  money,  payable  either  to  the  grantor  or  to  some  other  party  in 
whose  favour  he  has  stipulated  for  the  exercise  of  the  faculty. 
With  regard  to  all  such  exercises  of  a  reserved  power  connected 
with  lands,  the  deed,  bearing  to  be  granted  in  the  exercise  of 
the  faculty,  must  be  probative  according  to  the  law  of  Scotland. 
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^^™       A  deed  made  by  the  granter  iii  England,  in  exercise  of  the  re- 

Lbith.      served  power,  probative  according  to  the  law  of  England,  but 

1848.       not  according  to  the  law  of  Scotland,  cannot  be  regarded  as  an 

effectual  exercise  of  the  faculty  reserved  to  the  granter. 

The  plea  that  revocations  are  to  be  less  formally  dealt  with, 
because  a  man  may  revoke  without  writing  at  all,  by  cancelling 
the  deed,  burning  it,  or  directing  another  to  do  so ;  and  that 
therefore  a  less  formal  deed  may  be  received  in  cases  of  revo- 
cation than  of  conveyance  or  burdening,  cannot  be  sustained. 
If  a  party,  having  fiill  control  over  his  deed,  cancels,  or  directs 
another  to  cancel  it,  this  w^ill  no  doubt  be  an  effectual  revoca- 
tion. But  if,  instead  of  thus  extinguishing  it  viafacti,  he  adopts 
the  plan  of  revoking  by  a  tvritten  deedy  he  must  be  presumed  to 
have  intended  that  the  writing  should  be  authenticated  by  all 
the  ordinary  securities  which  the  law  of  the  country  where 
the  revocation  is  to  operate  requires  in  the  case  of  written 
deeds. 

But  even  if  the  English  will  of  1841  could  be  looked  at  at 
all,  it  cannot,  according  to  its  fair  construction  and  import,  be 
said  to  revoke  the  trust-conveyance.  The  words  used  in  the 
English  will  do  not  reach,  and  were  not  intended  to  reach  the 
trust-deed.  They  are  all  applicable  only  to  proper  wills,  or 
mere  testamentary  deeds,  and  not  to  the  de  presenfi  conveyance 
of  his  heritage  which  the  truster  had  granted.  The  trust-dis- 
position was  the  basis  of  his  settlement.  Without  that  deed, 
the  truster  knew  that  a  mere  testamentary  deed  would  be  of  no 
effect  whatever.  The  English  will  was  plainly  intended  to  be 
taken  along  with  the  trust-deed,  as  explaining  or  modifying  the 
purposes  declared  by  that  deed,  but  not  as  recalling  it  The 
consequence  of  recalling  it,  the  truster  was  well  aware,  was  to 
leave  him  intestate  as  to  his  heritage,  and  thus  to  frustrate  the 
whole  purposes  he  had  in  view,  by  opening  the  whole  succeaaion 
to  his  heir-at-law. 

DmxuE^*^'  Pleaded  fob  the  Defender.— The  will  of  1841  was  exe- 
cuted in  England  ;  and,  according  to  the  law  of  England,  it  is 
valid  and  unexceptionable  in  point  of  form.  The  general  prin- 
ciple of  international  law  applicable  to  the  form  of  writings  is, 
that  the  law  of  the  country  where  the  party  happens  to  be,  the 
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lex  loci  (zcttis,  is  to  regulate  in  regard  to  the  mere  form  and      ^^^ 
authentication  of  writings.  ^'™' 

The  Scots  statutory  forms  do  not  apply,  in  general,  to  writ-  18*8. 
ings  executed  in  a  foreign  country.  There  is  one  exception, 
however,  to  this  general  rule.  Direct  conveyances  of  heritage 
in  Scotland  must  be  probative  by  the  law  of  Scotland,  in  order 
to  be  effectual.  This  exception,  however,  is  confined  to  convey- 
ances, and  does  not  apply  to  testamentary  declarations,  or  to 
mere  revocations,  which  stand  upon  the  simple  will  of  the  testa- 
tor, and  require  nothing  more  than  the  authentic  ascertainment 
of  that  will 

The  Scots  Statutes  relative  to  probative  writs  apply,  firsts 
to  all  writs  of  importance  executed  in  Scotland ;  and,  secofidy 
to  all  direct  conveyances  of  Scots  marriage,  whether  executed 
in  Scotland  or  not.  All  other  writiugs,  however,  executed  out 
of  Scotland,  however  important,  including  contracts,  wills,  testa- 
ments, revocations,  &c.,  are  valid  and  effectual  if  executed  ac- 
cording to  the  forms  of  the  country — the  lex  loci  actus. 

The  question  as  to  the  intention  of  the  testator  under  the 
expression  "  wills,''  to  revoke  the  trust-deed  of  1835,  is  free  of 
all  ambiguity.  In  the  holograph  deed  of  1841,  the  testator 
himself  designated  the  trust-deed  as  a  "  former  will."  This  is 
a  fact  of  decisive  importance  in  the  present  question.  The  con- 
tents of  the  English  will  of  1841  also  lead  to  the  same  result. 
By  that  deed,  the  testator  disposes  of  his  whole  property,  herit- 
able and  moveable,  exactly  as  if  all  his  former  settlements  had 
been  cancelled  or  thrown  into  the  fire.  The  present  case  is, 
therefore,  a  stronger  one  than  that  of  Lawrie  v.  Lawrie,  July 
12,  1843  ;  for  in  that  case,  the  deed  importing  a  revocation  did 
not  make  a  new  disposition  of  the  residue  of  the  testator's  for- 
tune, but  merely  indicated  his  intention  to  make  a  new  general 
settlement. 

Lord  Cuninghame,  Ordinary,  Reported  the  case  to  the  Note  of  Lord 
Court.  In  a  Note  his  Lordship  observed, — "  On  general  prin-  ^"^"^^^y" 
ciples,  it  is  apprehended  that  a  formal  valid  conveyance  of 
heritable  rights  and  property  in  Scotland,  cannot  be  discharged 
or  recalled,  if  the  granter  intends  to  do  so  by  writ,  unless  the 
document  is  executed  with  all  the  solemnities  of  the  original 
title.     The  general  maxim  of  law  admits  of  few  exceptions, 
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LiiTH  «  Unumquodque  dissolvitur  in  eodem  modo^  in  quo  coUigatur,' 
LwTH.  and  the  Act  1681  expressly  provides  that  all  deeds  of  import- 
1848.  ance  shall  be  executed  according  to  the  manner  therein  pre- 
scribed, and  declares  all  deeds  otherwise  executed  void  and 
null.  It  cannot  be  laid  down  in  the  abstract,  that  a  deed  dis- 
charging a  prior  title,  executed  according  to  all  the  formalities 
of  the  law,  is  not  a  deed  of  importance,  under  the  Statute. 
Neither  is  there  any  authority  as  yet  in  our  law  to  sanction 
improbative  revocations  of  prior  valid  conveyances  of  landed 
estates. 

'^  In  the  next  place,  the  same  plea  is  urged  by  the  trustees 
here,  which  was  successful  in  the  cases  of  Dundas,  of  Hender- 
son, and  of  Whytlaw, — that  the  revocation  in  the  present  in- 
stance, even  if  it  had  been  unexceptionable  in  point  of  execu- 
tion, was  not  really  intended  by  the  grantor  to  apply  to  the 
trust-deed  in  favour  of  the  pursuers.  That  conveyance  was  a 
useful  title  vested  in  the  trustees,  not  for  their  own  behoof,  but 
to  enable  them  to  carry  into  effect,  not  only  the  division  or  ap- 
propriation of  the  truster's  property  made  in  that  deed,  but 
every  other  arrangement  or  disposition  of  his  estate,  which  he 
might  appoint  by  the  deed  under  his  hand  at  any  time  of  his 
life ;  and  in  cases  of  this  description  the  law  has  ever  shown 
the  greatest  reluctance  to  hold  such  a  deed  recalled  by  a  pos- 
terior will,  unless  that  has  been  done  by  words,  as  in  the  Craw- 
fordland  case,  bearing  distinct  special  reference  to  the  instru- 
ment thus  annulled.'' 

JwM  80, 1846.  The  Court,  after  hearing  counsel,  Appointed  new  Cases  to  be 
prepared  on  the  whole  cause,  and  to  be  laid  before  the  whole 
other  Judges,  who  were  requested  to  state  their  opinions  in 
writing  upon  the  points  therein  discussed. 
u^'jMtioe.  ^^  *^®  Opinion  returned  by  Lord  Jdsticb-Clkrk  Hope,  ]m 
Clerk  Hope.  Lordship  observed, — "  I  am  of  opinion  that  Sir  Greorge  Leith 
did  intend  and  purpose,  taking  the  latter  deed  or  will  to  de- 
clare his  purpose,  by  that  will  of  December  2,  1841,  to  revoke 
his  general  settlement  of  December  11,  1835,  and  did  express 
that  purpose. 

*'  I  say  taking  that  will  to  declare  his  purpose  ;  for  I  appre- 
hend this  discussion  must  proceed  entirely  on  the  evidence  and 
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declaration  of  intention  and  purpose  contained  in  and  set  forth       ^""^ 
by  the  will.     I  cannot  at  all  take  any  general  conjecture  as  to      Leith. 
the  probable  views  of  Sir  George  Leith,  if  the  question  had  been      "uSsT 
put  to  him.     The  point  before  us  is  not  what  Sir  George  Leith 
would  have  decided  to  do,  if  the  nature  of  the  trust-deed  had 
been  explained  to  him  in  London — if  he  had  been  told  that  an 
English  wiU  could  not  convey  Scots  heritage — that  he  might 
revoke  and  alter  all  the  purposes,  or  so  many  of  the  purposes  of 
the  trust-deed ;  but  that  it  would  be  useful  to  keep  up  and 
maintain  the  general  conveyance  of  the  heritable  and  other 
property  by  the  Scots  trust-deed  for  the  very  purpose  of  eifec- 
tuating  any  later  purposes  he  might  express.    No  such  view  of 
the  matter  is  admissible  ;  and  all  speculations,  perhaps  too  much 
introduced  into  one  or  two  of  the  cases  referred  to,  as  to  the 
objects  and  views  of  the  party,  are,  I  think,  to  be  excluded,  if 
not  evidenced  by,  or  properly  collected  from  his  own  deed  and 
writing.     I  take  this  question,  although  one  of  intention  and 
purpose,  to  be  determined  exclusively  by  the  writings  under 
consideration. 

*•  The  next  point  is  perfectly  distinct  and  separate.  Holding 
the  revocation  in  the  English  will  to  be  express  and  universal — 
clearly  comprehending  within  its  terms  the  trust-deed  of  De- 
cember 11,  1835,  so  as  to  be  a  revocation  of  that  deed,  is  the 
latter  still  to  have  effect  on  the  ground  that  the  English  will  is 
a  writing  incapable  of  revoking  this  mortis  causa  deed,  so  far  as 
regards  the  disposition  of  heritage  thereby  made  ? 

"  The  law  of  Scotland,  ex  concessis,  does  not  require  the  deed 
of  revocation  to  be  a  deed  executed  under  its  own  forms,  because 
it  must  be  capable  of  conveying  the  landed  property  ;  and  hence 
it  must  always  be  attended  to  that  the  rule  of  the  lex  loci  rei  sitcB 
does  not  apply  in  the  ordinary  way  and  understood  object  of 
that  rule.  The  Scots  law  sustains,  as  an  effectual  revocation, 
any  explicit  writing,  provided  it  is  executed,  it  is  said,  in  Scot- 
land, although  not  capable  of  conveying  or  affecting,  directly  or 
indirectly,  the  land  situate  in  Scotland.  Then,  on  what  ground 
is  it  that  the  plea  is  rested  that  the  revocation  is  not  effectual, 
if  not  executed  with  the  solemnities  established  by  the  law  of 
Scotland  for  deeds  which  are  executed  in  Scotland  ? 

'*  Perhaps,  lull  as  the  notes  are  by  one  reporter  of  Lord  Pre- 
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Leith  sident  Blair's  opinion,  delivered  in  Lang  v.  Whytlaw,  they  can 
Lbith.  hardly  be  taken  as  sufficient  to  ascertain  the  exact  doctrine  he 
1848.  held — Si  point  which  it  would  be  of  great  interest  to  know  with 
accuracy.  So  far  as  these  notes  can  be  relied  on,  they  seem 
certainly  to  show  that  the  lex  loci  rei  sites  was  the  doctrine 
w^hich,  at  times,  he  applied  to  the  case  ;  yet,  in  other  passages, 
he  seems  to  go  upon  the  direction  in  the  Statute  as  to  writs  of 
importance,  which  is  entirely  a  diflFerent  and  separate  ground, 
and  equally  applicable  in  a  great  variety  of  cases  to  which  the 
principle  as  to  the  lex  loci  rei  sitce  could  never  be  applied.  The 
main  view  seemingly  stated  by  President  Blair  was  this,  namely, 
that  the  revocation  at  least  indirectly  aflFected  land  by  altering 
another  deed,  and  so  letting  in  the  heir-at-law  ;  or  it  might  be 
by  the  mere  act  of  revocation  restoring  another  deed.  That 
view  apparently  rests  on  the  lex  loci.  But  then  these  results 
are  effected  by  deeds  not  capable  of  conveying  land,  provided, 
the  pursuers  say,  the  deed  is  only  tested  in  the  Scots  form — ^a 
consequence  seemingly  quite  inconsistent  with  the  general  doc- 
trine ascribed  to  President  Blair,  if  we  can  coiTectly  apprehend 
it  from  the  notes. 

"  Further,  indirect  results  as  to  land,  nay,  many  results  post- 
tive  in  their  consequences,  although  through  the  medium  of  legal 
proceedings,  may  follow,  from  obligations  granted  according  to 
the  forms  of  another  country.  Hence  it  is  not  sufficient  tc  say, 
that  the  revocation  must  be  ineffectual  if  not  executed  accord- 
ing to  the  formalities  required  by  the  law  of  Scotland,  because 
indirectly  and  in  its  results  the  right  to  land  may  be  affected. 
Erskine,  and  all  the  authorities  founded  on  similar  decisions, 
specially  instance  obligations  to  convey^  which,  if  executed  lege 
domiciliiy  will  be  effectual ;  yet  these  may  be  said  to  effect  land 
not  in  a  very  indirect  way,  and  are  writs  of  importance. 

"  Looking  to  the  matter  on  principle,  it  does  not  seem  that 
the  point  is  one  to  cause  so  much  difficulty.  Firsts  There  is  surely 
a  great  distinction  between  a  writing  conveying  or  directly 
affecting  land,  and  one  disallowing  the  right  to  claim,  or  the 
hope  of  succession  to,  land  created  by  another  deed. 

*'  That  distinction  the  law  of  Scotland  fully  adopts  ;  for  m 
revocation  in  a  form  wholly  insufficient  to  convey  is  yet  effec- 
tual, as  we  have  seen,  and  is  admitted,  to  regulate,  in  one  sense, 
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the  right  to  land,  or,  in  other  words,  to  exclude  the  claim  and       ^*™ 
hope  of  succession  thereto — whether  by  letting  in  the  heir-at-      Lbith. 
law,  or  by  restoring  another  prior  deed  not  fully  and  uncondi-      IsST 
tionally  revoked.    Then,  why  should  not  an  express  declaration 
of  the  granter's  purpose,  by  which  he  revokes  a  prior  deed,  when 
fully  proved  to  be  his  act  and  deed,  be  sufficient  to  bar  his  own 
disponee  from  founding  on  his  prior  deed,  if  that  declaration  is 
regularly  authenticated  by  the  law  of  the  country  where  he  re- 
sides ?    The  very  distinction  above  noticed  in  the  law  of  Scot- 
land admits  the  wide  difference  between  a  deed  of  conveyance 
and  a  revocation,  and  seems  fatal  to  the  attempt  to  extend  in 
such  a  way  the  rules  for  the  execution  of  deeds  in  Scotland. 

"  Second^  There  is  surely  a  fundamental  distinction  as  to  a 
man^s  right  to  convey  or  burden  land^  and  over  his  own  unde- 
livered mortis  causa  deeds,  whether  by  total  or  partial  revoca- 
tion. As  to  the  former,  the  interests  of  the  community  require 
that  certain  forms  alone  shall  be  allowed  to  transfer  part  of  the 
territory  of  the  country,  so  that  the  rights  thereto  shall  be  of  a 
certain  character  and  style.  But  a  man's  own  deed  is  his  own 
property — the  proper  subject  of  his  own  decision  and  will. 
'  Any  evidence  of  his  intention,  proved  in  a  competent  manner, 
is  sufficient'  for  revocation,  as  the  pursuers  state  in  the  passage 
already  quoted. 

"  Then  why  should  the  proof  of  such  intention  be  limited  to 
the  solemnities  required  for  deeds  lege  loci  rei  sites,  when  words 
capable  of  and  necessary  for  conveying  land,  are  not  required  ? 
To  say  the  deed  is  of  importance  would  exclude  a  great  variety 
of  contracts  entered  into  by  Scotsmen,  which  are  beyond  all 
doubt  the  foundation  for  direct  proceedings  affecting  land. 

"  It  seems  to  me  that  the  plea  of  the  pursuer  is  an  attempt, 
similar  to  several  in  the  course  of  the  last  century,  which  the 
decisions  of  the  House  of  Lords  corrected,  to  apply  the  rules 
of  the  law  of  Scotland  in  a  way  beyond  their  proper  object,  and 
inconsistent  with  those  personal  rights  which  every  man  carries 
with  him  into  whatever  country  he  removes,  and  to  which  our 
law  ought  not  to  deny  effect.  One  of  the  most  important  and 
leading  of  these  personal  rights  is  the  power  to  dispose  of  his 
own  deeds  in  any  way  the  granter  chooses.  He  executes  deeds 
wholly  revocable — which  subsist  only  through  his  will  and  plear 
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I*'™  sure  ;  which,  if  not  expressive  of  his  will,  are  powerless — and 
LsiTH.  which  ought  to  receive  effect  only  because  it  is  his  will  that  they 
1848.       should  receive  effect. 

"  I  am  quite  satisfied  that  the  doctrine  of  the  pursuers  will 
not  receive  support,  if  we  attentively  sift  the  grounds  on  which 
the  doctrine  really  rests — ^for  it  does  not  rest  consistently  on  any 
one  distinct  ground.'' 
Opiniows.  In  the  Opinion  returned  by  Lord  Cockburn,  his  Lordship 
b^.^^^"  observed, — "  The  instrument  of  2d  December  1841  sets  out  by 
an  express  revocation  of  '  all  former  and  other  wills,  codicils, 
and  testamentary  dispositions  by  me  at  any  time  heretofore 
made  ;'  and  it  adds,  '  I  do  declare  this  to  be  my  iBst  will/  It 
then  goes  on  to  make  a  new  settlement  of  the  whole  estate. 

"  Construing  this  instrument  according  to  the  rules  and  ideas 
of  the  law  of  Scotland,  it  seems  to  me  that  in  its  language  it 
clearly  recalls  its  predecessor  of  the  11  th  of  December  1 835.  Not 
only  are  all  previous  wills  and  testamentary  dispositions  revoked 
expressly,  but,  as  I  interpret  the  last  writing,  it  plainly  implies 
a  revocation  of  the  trust-deed,  because  it  amounts  to  a  new  and 
independent  arrangement  of  the  whole  affairs.  The  two  deeds 
could  not  both  receive  effect.  Supposing  the  general  words  of 
revocation  to  be  out  of  the  way,  no  practical  extrication  of  the 
details  of  the  second  deed  could  produce  the  name  results  as 
would  follow  from  the  first.  Revocation,  at  least  to  a  certain 
extent,  is  implied  in  this  single  fact.  But  there  is  no  need  of 
having  recourse  to  implication,  for  there  is  a  revocation  that  is 
direct  and  express ;  just  as  much  as  if  the  revoked  deed  had 
been  distinctly  named.  The  first  deed  was  never  his,  except 
conditionally  ;  the  condition  being  that  he  did  not  revoke  it ; 
and  he  has  revoked  it. 

"  The  other  question,  besides  being  decisive  of  this  cause,  is 
of  great  and  general  importance  to  the  law.  It  is,  whether  a 
power  of  revocation,  reserved  in  a  Scots  trust-deed  conveying 
real  and  personal  property,  can  be  effectually  exercised  by  a 
foreign  instrument,  which,  though  not  probative  by  the  law  of 
Scotland,  clearly  expresses  the  intention  to  revoke,  and  is,  in  its 
forms  and  terms,  effectual  according  to  the  law  of  the  place 
where  it  was  executed,  and  where  the  granter  happened  to  be 
at  the  time  ?   I  think  that  it  can.     And  I  do  not  feel  that  more 
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is  necessary,  in  support  of  this  opinion,  than  the  consideration,  ^*"» 
that  the  exercise  of  such  a  power  of  revocation,  being  purely  a  Leitw 
personal  matter,  may  be  proved  according  to  the  law  of  the  liisT 
place  where  the  act  is  performed. 

"  There  are  occasions  on  which  mere  will  will  not  operate,  or 
rather  will  not  be  held  to  exist,  unless  it  be  proved  in  a  parti* 
cular  way.  A  ship  is  not  transferred,  nor  an  estate  conveyed, 
nor  a  real  burden  created,  by  a  mere  expression,  however  gram- 
matically clear,  of  a  will  by  the  proper  party  that  these  things 
are  to  be.  But  there  are  other  occasions  on  which  nothing  be- 
yond an  expression  of  will  is  required — as  in  conferring  a  legacy. 
Revocation,  under  the  exercise  of  a  reserved  power,  belongs  to 
this  last  class.  The  intention  to  revoke  must,  verbally,  be  clear ; 
and  the  fact  of  the  party  having  had  this  intention,  must  be 
proved.  But  there  is  no  technical  phraseology  necessary  for 
the  expression,  nor  is  there  any  prescribed  species  or  form  of 
evidence  by  which,  aJone  and  universally,  the  fact  of  its  exist- 
ence in  the  mind  of  the  party  must  be  established. 

**  The  present  case  is  not  within  the  words  of  the  enactments 
of  the  Scots  Statutes  ;  and  still  less  is  it  within  their  princi- 
ple. These  regulations  plainly  all  apply  only  to  writings  executed 
in  Scotland.  There  was  not  a  peer,  churchman,  or  burgher, 
in  these  feudal  parliaments,  who  was  bestowing  a  thought  upon 
the  effect  to  be  given,  comitcUe  gentium^  to  any  foreign  writings. 
They  were  legislating  for  Scotland  alone,  and  were  not  attempt- 
ing to  constitute  an  universal  vade  mecum  for  all  the  lieges  of 
Scotland  wherever  they  might  go.  It  is  no  part  of  these  sta- 
tutory rules,  that  even  when  the  writing  is  executed  beyond 
Scotland,  it  must  still  be  in  the  Scots  form.  A  testament  is  a 
writing  of  importance.  Can  it  not  be  executed  by  a  French- 
man, or  by  a  Scotsman  living  in  France,  and  with  a  view  to 
Scots  results,  according  to  the  forms  of  the  law  of  France  \  I 
cannot  believe  that  whenever  a  Scotsman  goes  abroad  he  must 
travel,  if  he  should  require  to  execute  a  personal  deed,  not 
directly  involving  heritable  title,  under  the  burden  of  his  native 
Acts  passed  in  the  years  1578  and  1579. 

"  It  has  been  argued  that  a  conveyance  of  real  property  in 
Scotland  cannot  be  destroyed,  except  by  a  deed  as  thoroughly 
Scots  as  the  conveyance  itself ;  and  this  is  the  defender  s  lead- 
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ing  plea.  If  the  trust-deed  had  conveyed  no  real  property  in 
Scotland,  I  do  not  understand  their  objection  to  arise.  It  is  all 
184a  founded  on  the  difficulty,  or  rather  the  mystery,  that  is  supposed 
to  attach  to  the  attempt  to  extinguish  a  Scots  real  conveyance 
by  a  deed  less  Scots  than  the  deed  of  conveyance  itself.  But 
this  plainly  depends  on  the  way  in  which  the  extinction  is 
attempted  to  be  effected.  If  it  is  eflFected  by  a  new  convey- 
ance, of  course  the  new  one  requires  to  be  as  technical  and  local 
as  the  old  one.  Being  made  a  matter  of  real  title,  the  rules  of 
the  law  of  Scotland  appUcable  to  real  title  must  be  observed. 
But  it  need  not  necessarily  be  done  in  this  way.  The  granter 
may  impose  upon  his  deed  the  condition  of  revocabiUty  at  his 
discretion ;  and  this  discretion  may  be  exercised  without  any 
new  conveyance  ;  or,  what  is  much  stronger,  it  may  be  effec- 
tual, although  an  intended  and  attempted  new  conveyance 
should  fail. 

"  A  revocable  conveyance  may  surely  be  defeated  by  a  mere 
revocation.     And  if  this  be  true,  the  revoking  writing  may  be 
liberated  from  the  rules  of  authentication  applicable  to  convey- 
ances, in  so  far  as  it  revokes.     The  pursuers  say, '  unumquodque 
dissolvitur  in  eodem  modo  in  quo  colligatur/ — ^an  obligation  must 
be  dissolved  in  the  same  way  it  is  contracted.     But  this  maxim 
extends  no  farther  than  this, — that  writing  alone  will  cut  down 
writing.     It  does  not  mean  that  the  two  writings  must  always 
be  identical  in  their  forms.     A  holograph  will  may  recall  a 
legacy  constituted  by  a  regular  testamentary  deed.     The  rule, 
as  applied  by  the  pursuers,  would  lead  to  this  general  result^ 
that  no   Scots  instrument,  though   only  concerning   personal 
rights,  or  personal  property,  could  ever  be  affected  by  any 
foreign  instrument,  unless  this  instrument  happened  to  square 
exactly  with  the  law  of  Scotland  in  its  forms.     We  have  writ- 
ing here  to  extinguish  writing — a  written  revocation  to  recall 
a  trust-deed.     The  question  is  only,  whether  the  writing  be 
sufficient  V 
Opwioks.         In  the  Opinion  returned  by  Lord  Moncbbipf,  his  Lordship 
*  observed, — "  The  question  to  be  determined  is,  Whether,  look- 
ing to  the  whole  structure  and  the  whole  provisions  of  this 
deed,  it  must  be  held,  that,  by  the  general  words  at  the  be- 
ginning of  it,  the  original  trust-deed  has  been  revoked  ? 
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"  I  am  sensible  that  there  is  great  difficulty  in  this  question.       ^*^^ 
But  on  the  best  attention  which  I  can  give  to  it,  and  to  the      J^""- 
authorities  on  which  it  must  depend,  I  am  of  opinion,  that  it        1848. 
ought  not  to  be  held  that  this  deed  is  eflFectual  to  revoke  the 
trust-deed. 

"  I  cannot  accede  to  the  proposition,  that,  in  this  question, 
there  is  any  diflFerence  between  deeds  for  revoking  heritable 
titles  or  conveyances  previously  constituted,  and  any  other 
deeds  affecting  heritable  titles.  At  the  same  time,  when  we 
come  to  the  matter  of  the  particular  deed  here  in  question,  I 
think  that  the  case  of  such  a  complex  deed,  consisting  partly 
of  revocation  by  general  words,  and  partly  of  an  attempt  to 
convey  heritage  incompetently,  is  essentially  different  from  that 
of  a  simple  deed  revoking  expressly  and  specifically  a  parti- 
cular deed  previously  executed, — as,  for  example,  if  this  English 
deed  had  simply  revoked  in  express  words  the  special  trust- 
deed  executed  on  the  11th  December  183.5,  and  had  attempted 
no  more.  The  latter  is  not  the  case  to  be  resolved  ;  and  I  think 
it  very  necessary  to  keep  the  difference  steadily  in  view. 

"  The  main  plea  for  the  efficacy  of  this  as  a  deed  of  revoca- 
tion is,  that  the  testator  being  in  England  for  the  time,  exe- 
cuted it  according  to  the  forms  of  the  law  of  England.  It  is 
granted,  that  he  could  not  make  an  effectual  settlement  or  con- 
veyance, by  the  forms  of  that  law,  of  heritage  situated  in  Scot- 
land ;  because  it  is  and  must  be  granted,  that  real  estate  can 
only  be  conveyed  by  the  law  of  the  place  where  the  property 
is  situated.  If  there  be  any  proposition  clear,  this  is  clear.  It 
is  indeed  so  elementary,  that  it  is  hardly  worth  while  to  quote 
authority  for  it.  But  the  principle  is  so  clearly  expressed  by 
Lord  Kames  and  by  Mr.  Erskine,  that  it  may  be  useful  to  keep 
it  clearly  before  us,  in  the  comprehensive  terms  which  they  have 
employed.  Lord  Kames  says,  'Every  legal  act  concerning 
land,  the  conveying  it  inter  vivos,  the  transmitting  it  from  the 
dead  to  the  living,  the  security  granted  on  it  for  debt,  are 
ascertained  by  the  municipal  law  of  every  country,  and  with 
respect  to  every  particular  of  that  kind,  our  Courts  are  tied 
down  to  their  own  law.'  Mr.  Erskine,  in  treating  of  the  sub- 
ject, observes, — *  In  the  conveyance  of  an  immovable  subject, 
or  of  any  right  affecting  heritage,  the  grantor  must  follow  the 
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solemnities  established  by  the  law,  not  of  the  country  where  he 
Leith.       signs  the  deed,  but  of  the  state  in  which  the  heritage  lies,  and 
1848.       from  which  it  is  impossible  to  remove  it/ 

''In  these  passages,  the  authors  do  not  at  all  limit  the 
principle  to  deeds  of  direct  conveyance  of  land.  It  is  *  Every 
legal  act  concerning  land,' — '  Any  right  affecting  heritage,'  that 
the  rule  embraces.  But  it  would  surely  require  very  clear  and 
positive  authority  to  warrant  the  Court  holding,  that,  though  a 
conveyance  of  heritage  could  not  be  so  made,  a  revocation  or 
extinction  of  a  conveyance  already  executed  may  be  effected  in 
such  a  manner.  I  humbly  think,  after  examining  all  the  cases 
which  have  occurred,  that  there  is  no  authority  sufficient  to 
establish  such  a  distinction." 

After  reviewing  all  the  cases  bearing  on  the  question,  Lobd 
MoNC&EiFF  continues, — ''  On  a  review  of  all  the  cases,  it  appears 
to  me,  that  there  is  yet  no  authority  for  holding,  that  a  trust- 
deed  for  the  conveyance  of  heritage  duly  executed  according  to 
the  law  of  Scotland,  can  be  revoked  by  general  terms  of  revo- 
cation expressed  in  a  last  will  and  testament,  not  probative  by 
the  law  of  Scotland,  and  only  executed  in  the  form  of  an  Eng- 
lish will ;  and  that  there  is  a  great  deal  of  very  ruling  author- 
ity against  that  proposition.  Carrying  this  point  along  with 
us,  we  may  now  look  at  the  question  of  intention  in  the  last 
will  before  us. 

"  If  we  look  to  the  substance  of  the  thing  which  was  in- 
tended to  be  done  by  the  instrumentality  of  the  last  will,  it  is 
manifest  that,  when  Sir  George  Leith  contemplated  the  making 
of  certain  special  provisions,  he  had  it  more  particularly  in  his 
mind  to  carry  into  effect  the  precise  manner  and  proportion  of 
the  distribution  of  the  residue  of  his  estate,  which  he  had  be- 
fore laid  down  in  his  holograph  will,  differing  from  that  in  the 
trust-deed  ;  and  as  to  the  sufficiency  of  which,  in  point  of  form, 
he  had  expressed  doubts.  But  if  this  was  his  intention,  and  if 
he  meant  to  comprehend  in  this  manner  the  disposal  of  all  the 
heritable  property  which  was  covered  by  the  trust-deed ;  on 
what  ground  can  we  hold,  that  he  intended  to  revoke  that 
trust-deed,  without  which  subsisting,  his  intentions  could  not 
receive  effect  ? 

*'  If  the  deed  is  neither  sufficient  in  form,  nor  in  the  general 
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words  employed,  to  revoke  such  a  trust-deed,  and  if  there  is  ^""^ 
nothing  else  in  the  will,  from  which  such  an  intention  can  be  Lbith. 
deduced,  how  can  we  infer  that  it  really  existed  "i  There  is  no  i848. 
express  revocation  of  the  trust-deed,  as  in  Whytlaw ;  and  I 
think  that  it  is  rather  to  be  implied,  that  Sir  George  knew  very 
well  that  by  the  law  under  which  he  had  Uved,  and  that  of  the 
place  where  his  real  estate  was  situated,  where  also  his  legal 
domicile  still  was,  such  property  could  only  be  conveyed  by  a 
regular  disposition  in  conformity  to  that  law,  and  that  it  was 
only  by  the  force  of  the  trust-deed  which  he  had  previously 
executed,  that  his  present  intentions  with  regard  to  that  pro- 
perty could  be  carried  into  eflfect.  He  had  left  that  trust-deed 
in  the  hands  of  his  man  of  business  in  Scotland,  by  whom  it 
had  been  prepared.  He  had  given  no  directions  whatever  for 
cancelling  it,  nor  ever  said  a  word  implying  that  he  wished  it 
to  be  recalled.  On  the  contrary,  when  he  wrote  his  holograph 
will  in  Scotland,  changing  the  actual  disposal  of  his  funds,  he 
distinctly  indicated,  that  if  that  should  fail  for  want  of  form, 
the  disposal  already  provided  by  the  trust-deed  should  take 
effect.  Can  it,  then,  be  legitimately  inferred,  from  general 
words  in  a  deed,  which  by  itself  was  altogether  unfit  for  ac- 
complishing its  purpose,  and  from  terras  of  revocation  not 
directly  applicable  to  such  a  trust-deed,  that  it  was  in  his  in- 
tention to  put  an  end  to  that  deed,  and  actually  to  destroy  the 
machinery  which  he  had  provided  for  enabling  him  to  effect 
his  object  1  I  can  find  nothing  whatever  in  this  deed  indica- 
tive of  such  an  intention,  if  it  is  not  to  be  found  in  the  general 
words  of  revocation  themselves — which  words  are  the  same 
with,  or  exactly  similar  to,  the  words  which  have  occurred  in 
many  of  the  cases  in  which  it  has  been  found  that  the  previous 
deed  was  not  revoked. 

''I  consider  the  case  as  a  case  of  importance.  It  is  im- 
portant to  some  of  the  family  of  the  deceased,  and  I  think  it  of 
importance  to  the  law.  The  testator's  intention  in  the  whole 
matter  is  too  clear  to  admit  of  any  doubt  The  question  is, 
Whether  that  intention  is  defeated  by  forms  of  law  1  And  I 
am  of  opinion,  that  in  sound  construction  of  the  things  done, 
with  reference  to  the  law  declared  in  former  cases,  it  is  not 
defeated.     I  am  of  opinion, — Firsts  That  the  trust-deed  could 

2  Y 
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Lkth       not  be  legally  revoked  in  the  form  and  by  the  terms  adopted ; 
LwTH.      and  Second,  That  there  is  no  sufficient  evidence  that  the  tes- 
1848.       tator  intended  to  revoke  it,  and   that  every  reasonable  pre- 
sumption is  against  the  existence  of  such  an  intention." 
Opihiohs.          In  the   Opinion  returned  by   Lord   Ivory,   his  Lordship 
^°'^*    observed, — ^^  I   am   of  opinion,  that   the  English  deed  of  2d 
December  1841  has  not  revoked  the  prior  Scots  trust-disposi- 
tion and  settlement  of  11th  December  1835.     I  do  not,  how- 
ever, arrive  at  this  conclusion  by  holding  that  such  a  revoca- 
tion might  not  have  been  habilely  eflFected  by  a  deed,  otherwise 
sufficient,  executed  in  the  English  form.     For,  on  the  general 
and  abstract  question,  I  agree  with  those  of  my  brethren  who 
ai*e  of  opinion  that  an  instrument,  such  as  the  trust-deed  1835, 
and  standing  in  the  same  circumstances,  might  competently 
have  been  revoked  by  any  deed  to  that  effect,  duly  executed 
according  to  the  technical  formalities  required  by  the  lex  loci 

O/CttlS. 

"  The  deed  alleged  to  have  been  revoked  was,  to  all  intents, 
an  undelivered  instrument.  It  had  never  taken  effect  in  the 
persons  of  its  grantees.  No  vested  or  existing  interest  had 
thereby  been  conferred  upon  any  one.  It  had  not,  directly  or 
indirectly,  entered  into  the  progress  of  titles  by  which  the 
grantor  possessed,  and  down  to  the  moment  of  his  death  con- 
tinued to  possess,  his  Scots  heritage.  It  remained  entirely  in 
the  hands,  and  under  the  absolute  and  unqualified  control  of 
the  grantor.  And  until  he  chose,  either  to  complete  it  by  an 
act  of  delivery  during  his  life,  or  to  leave  it  a  subsisting  and 
operative  deed  at  his  death,  it  did  not  of  itself,  in  the  most  re- 
mote degree,  affect  his  heritage,  or,  whether  in  the  statutory 
sense  or  otherwise,  *  import  heritable  title.' 

"  It  is  in  this  point  of  view,  and  with  reference  to  the  trust- 
deed  of  1835,  as  an  undelivered,  and  therefore  so  far  uncom- 
pleted and  imperfect  conveyance,  that  I  am  disposed  to  hold  a 
revocation,  duly  executed  secundum  legem  loci  actua^  to  be  suffi- 
cient for  its  recall.  For,  under  such  circumstances,  nothisg 
more  seems  to  be  requisite  than  an  effective  declaration  of 
the  grantor's  will,  that  that  act  of  delivery  on  his  part,  which  is 
still  indispensable  to  its  operative  character  as  a  conveyance, 
shall  not,  now  or  hereafter,  be  adhibited,  so  as  to  give  it  its 
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legal  and  necessary  completion.     He  revokes  it,  in  like  manner       ^■'''" 
as  he  might  have  cancelled  it,  or  thrown  it  into  the  fire — not       Luto. 
to  destroy  or  affect  any  right  which  it  had  hitherto  conferred,      ~i84a 
but  simply  to  remove  out  of  the  way  what  in  itself  is  no  more 
than  an  inchoate,  but  not  yet  definitive  expression  of  purpose 
— ^and  as  such,  therefore,  still  subject  to  be  retracted  and  con- 
trolled by  a  countervailing  expression  of  intent.    So  considered, 
the  revocation  plainly  neither  '  imports  heritable  title'  in  itself, 
nor  affects  any  right  which  has  ever,  in  any  sound  legal  sense, 
subsisted  as  an  ^  heritable  title/ 

"  No  doubt  such  a  revocation  must  be  probative  of  the  intent 
and  purpose  to  revoke,  which  is  necessary  for  its  efficacy.  But 
it  is  in  this  sense  probative,  when  executed  with  the  formalities 
which  would  be  held  sufficient  in  any  other  case  dependent 
upon  the  expression  of  the  party's  own  mere  will  and  pleasure. 
If  executed  in  Scotland,  of  course  it  must  be  executed  with 
such  solemnities  as  the  law  of  that  country  requires.  If  abroad, 
it  will  be  enough  that  the  lex  loci  actus  be  satisfied.  A  revo- 
cation executed  in  England,  so  as  to  be  probative  of  the  party's 
will  and  intent  there,  will  consequently  be  no  less  probative 
here.  The  lex  rei  sitae  does  not  come  into  play  ;  for  what  is  to 
be  dealt  with,  is  neither  the  res  sita  of  the  party's  heritage,  nor 
any  existing  title  of  that  res  sita,  but  the  mere  expression  of 
will  in  a  written  instrument,  the  eflScacy  of  which  remains  as 
yet  dependent  upon  the  party's  own  continuing  purpose,  and 
from  which  all  active  operation  and  effect  is  therefore  taken 
away,  the  moment  the  party  makes  it  evident  that  his  purpose 
in  this  direction  is  changed.  It  is  presumed,  that  were  such  a 
party  in  England  merely  to  execute  a  power  of  attorney,  pro- 
bative by  the  English  law,  and  directing  the  cancellation  of  the 
undelivered  instrument,  this  of  itself  would  be  sufficient  war- 
rant for  its  destruction,  though  the  solemnities  of  the  Scots  law 
had  been  in  nowise  followed  in  the  matter. 

"  The  conclusion  thus  arrived  at  seems  in  accordance  with 
the  authorities.  For  Lang  and  Whytlaw's  case  was  only  the 
last  of  a  series  in  which  the  point  had  been  expressly  decided 
by  our  own  Courts.  It  is  very  true  that  some  of  these  judg- 
ments were  reversed  upon  appeal.  But  not  one  of  them  was 
reversed  upon  grounds  which  touch  this  question  ;  so  that,  in 
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i^^  point  of  Scots  authority  at  leaat,  there  is  a  series  rerutn  judi- 
liMTH.  catarum  standing  nearly  together  for  a  century,  without  one 
1848.  single  contradictory  instance,  and  necessarily  regulating  the 
practice  of  the  country  for  all  that  length  of  time  ; — WhytlaVs 
case  bringing  up  the  rear  with  a  solemn  judgment,  pronounced 
by  a  large  and  preponderating  majority  of  the  Court,  after  full 
discussion  and  consideration  of  the  effect  of  the  supposed 
reversals. 

"  I  may  only  add  on  this  head,  that  as  to  the  case  of  Barclay  v. 
Simpson,  it  appears  distinctly,  from  a  second  litigation  to  which 
it  gave  rise,  and  the  report  of  which,  Montgomery  v.  Foulis, 
seems  singularly  enough  to  have  been  overlooked  by  the  present 
parties,  that  neither  the  will  nor  codicil  on  which  the  question 
there  turned  was,  in  point  of  fact,  holograph.  If,  therefore,  in 
the  original  litigation,  any  misapprehension  or  error  was  &llen 
into  on  this  subject^  I  should  be  more  apt  to  conclude,  that  it 
was  because  both  the  Court  and  parties  held  the  bet  unim- 
portant, than  that,  with  a  revocation  distinctly  before  them, 
only  executed  in  the  English  form,  either  would  allow  so 
severely  contested  a  question  to  proceed  to  final  judgment, 
without  taking  the  trouble  to  inquire  into  a  point,  in  that  view 
of  the  case  absolutely  vital. 

"  Of  a  like  bearing  in  principle,  I  hold  the  whole  class  of 
decisions  from  Auchterlony  downwards,  which  have  settled  the 
competency  of  executing  deeds  of  instruction  according  to  the 
forms  of  the  lex  loci  actus,  when  necessary  towards  carrying 
out,  or,  it  may  be,  controlling,  and  even  altering  in  its  sub- 
stance, a  previous  conveyance  of  Scots  heritage,  intended  to  be 
carried  into  execution  through  the  medium  of  trustees.  In  the 
present  case,  for  example,  had  the  deed  1835,  instead  of  re- 
serving a  power  generally  to  revoke  and  alter,  embodied  the 
usual  clause,  directing  the  trustees  to  execute  the  purposes  of 
that  deed,  or  any  others  which  the  grantor  might  thereafter 
declare  by  another  deed,  it  will  not  be  disputed  that  this  latter 
deed  would  have  been  perfectly  effectual,  though  otherwise 
executed  under  the  same  circumstances,  and  with  only  the 
same  English  formalities,  as  the  revocation  now  in  dispute. 

''  But  why  should  this  have  been  ?  The  original  trust-pur- 
poses might  have  been  in  favour  of  an  entirely  different  set  of 
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beneficiaries  from  those  in  the  subsequent  deed  of  instructions,  ^™ 
and  the  interests  formerly  conferred  upon  them  in  the  estate  ^'™' 
conveyed,  thus  entirely  destroyed.  If  so,  what  was  the  latter  i848. 
deed  but  a  substantial  revocation  ?  But  for  it — just  as  is  here 
argued  in  the  case  of  a  proper  ^-evocation — the  estate  would 
have  followed  its  intended  destination,  as  set  forth  in  the 
original  deed.  Therefore,  if  the  one  form  of  deed  could  be  held 
to  *  import  heritable  title,*  why  not  equally  the  other  1 — ^and 
why  should  the  Scots  solemnities,  if  necessary  to  validate  either, 
not  be  so  equally  in  regard  to  both  ?  There  seems  no  reason, 
in  point  of  principle,  for  dispensing  with  the  Scots  solemnities 
in  a  deed  of  instructions,  but  that  which  I  have  ventured  to 
apply  in  the  present  question,  viz. — ^that  so  long  as  by  the  first 
deed  there  is  conferred  no  proper  jus  qucBsitum, — no  definitive 
or  operative  right  or  title, — ^nothing  more  is  required  towards 
the  validity  of  the  second,  than  a  probative  expression  of  the 
party's  purpose ;  and,  if  so,  a  deed  embodying  this  purpose, 
and  probative  by  the  lex  lociy  is  sufficient. 

"Holding,  therefore,  that — at  least  as  regards  a  previous 
undelivered  deed— a  revocation  duly  executed  according  to  the 
formalities  of  the  lex  loci  actuSy  would  be  habile  and  effectual 
to  operate  its  recall,  or  rather,  I  should  more  properly  say, 
to  intercept  its  completion,  and  prevent  its  ever  coming  into 
active  existence  as  a  delivered  instrument  at  all, — my  opinion 
that  there  has  been  no  effectual  revocation  here,  comes  to  rest 
upon  a  totally  different,  and,  it  may  be  thought,  somewhat 
narrow  ground. 

"If  the  deed  1841  had  been  confined  to  a  simple  act  of  re- 
vocation, and  had  embodied,  and  been  intended  to  embody, 
nothing  else,  I  should,  on  the  principle  just  explained,  have 
held  it  quite  sufficient  for  its  purpose.  Even  if  the  purpose  of 
revocation  embodied  in  it  had  stood  out — apart  from  its  other 
purposes — absolute  in  itself,  and  clearly  intended  to  take  effect 
whether  these  purposes  could  also  be  carried  into  execution  or 
not,  I  should  equally  have  arrived  at  the  same  conclusion. 
And  I  should  have  done  so  in  both  cases,  because,  as  an  act 
and  evidence  of  the  grantor's  will,  the  deed — quoad  the  animus 
revocandi — ^would  have  been  complete,  and  with  reference  to 
every  possible  event,  perfect  and  indisputable. 
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lbith  «  But  guc}j  ig  j^Qi  i]^Q  frame  of  the  deed  in  question  ; — and 

Lbitk.      looking  to  its  whole  contents,  I  am  not  satisfied  that  the  intent 
1848.       to  revoke  declared  in  it  can  be  separated,  or  that,  in  the  mind 
of  the  grantor,  it  was  separated  from  the  rest  of  the  deed. 

"  On  the  contrary,  it  appeajp  to  me,  that  that  deed  does  not, 
in  this  sense,  embody  two  distinct  and  separate  acts  of  the 
grantor's  will, — one,  to  revoke  the  prior  deed,  whatever  sheuld 
become  of  the  remaining,  and,  as  it  would  seem,  the  primary 
purposes  to  which  the  second  had  reference  ;  and  the  other, 
to  carry  out  those  purposes,  irrespective,  and  without  the  aid 
of  the  accompanying  revocation  ;  but  rather,  that  it  embodies, 
and  was  meant  to  embody,  one  composite  act  of  the  granter's 
will,  to  which  both  portions  of  the  deed  were  alike  directed, 
namely,  the  purpose  of  making  a  new  conveyance,  towards 
which  the  revocation  was  to  prepare  and  pave  the  way. 

"  In  this  view,  I  am  of  opinion  that  the  deed,  as  a  true  ex- 
pression of  its  granter's  mind,  must  be  read  as  a  whole  ;  and, 
therefore,  that  unless  it  shall  stand  good,  and  be  able  to  subsist 
in  this  its  integrity,  it  cannot  receive  effect  as  an  evidence  of 
full,  entire,  and  completed  purpose  at  alL" 
Opihioks.         Lokd  Mbdwyn,  Lord  Cunninghame,  and  Lord  Murray,  re- 
Lord  Oun^m^  turned  opinions  in  favour  of  the  pursuer,  both  on  the  question 
MwroyiLOTd  ^^  competency  and  on  the  question  of  intention.     Lord  Wood 

Wood,  Lord     and  Lord  Robertson  concurred  in  the  opinion  of  Lord  Jus- 
Robertson.  X^  TT 

tice-Clerk  Hope. 
OpnaoNs.  At  the  advising,  Lord  President  Boyle  observed, — "  When 
Bo^eT^*****^*  the  case  was  originally  brought  before  us  by  the  report  of  the 
Lord  Ordinary  in  the  first  set  of  cases,  I  stated  that  it  appeared 
to  me,  while  further  discussion  was  deemed  necessary,  to  be 
most  desirable  that  the  whole  series  of  decisions  applicable  to 
this  department  of  our  law  should  be  thoroughly  sifted  and  ex- 
amined, in  order  that  wo  might  distinctly  see  what  had  been 
authoritatively  determined  in  regard  to  the  questions  submitted 
for  decision.  In  addition  to  the  able  arguments  by  the  Bar,  I  find 
that  that  task  has  accordingly  been  performed,  in  a  manner  very 
satisfactory  to  my  mind,  by  Lord  MoncreifiF,  in  that  part  of  his 
opinion  which  is  devoted  to  the  consideration  of  Uie  various 
cases  that  have  been  referred  to  on  both  sides,  and  which,  in 
fact,  leaves  very  little  more  to  be  said  in  regard  to  any  of  them. 
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"  From  that  examination  I  hold  it  as  ftdly  established,  that      ^""^ 
there  is  in  reality  no  case  that  can  thoroughly  be  relied  upon      Leith. 
as  having  directly  decided,  that  a  deed,  with  regard  to  the  set-       1348. 
tlement  and  transmission  of  heritable  property  in  Scotland,  duly 
executed  in  terms  of  law,  can  be  effectually  revoked  by  an 
English  will  entirely  destitute  of  all  the  legal  solemnities  of  our 
law  ;  and,  moreover,  I  am  satisfied  that  there  are  decisions, 
both  here  and  in  the  House  of  Lords,  when  duly  weighed, 
which  establish  that  the  contrary  must  be  held  to  be  the  law  of 
Scotland.     Further,  I  am  free  to  confess  that  I  am  very  glad 
to  find  that  such  is  the  true  state  of  our  law,  considering  the 
great  risks  to  which  heritable  property  may  be  exposed,  by 
giving  effect  to  revocation  contained  merely  in  instruments 
altogether  destitute  of  those  safeguards  that  have  been  deemed 
wanting  for  its  security  and  preservation  for  the  rightful  heirs. 

"  On  considering  the  review  of  the  other  decisions  that  are 
noticed  by  Lord  Moncreiff,  I  have  only  to  say,  that  I  have  seen 
no  reason  to  differ  from  what  he  has  observed  upon  them  ;  and, 
without  adding  more,  I  must  repeat  my  concurrence  with  the 
minority  of  the  consulted  Judges ;  and  I  am,  therefore,  for  de- 
cerning in  conformity  with  their  opinions  on  the  general  ques- 
tion, and  with  Lord  Ivory  on  the  point  of  intention." 

Lord  Mackenzie  observed, — "  I  agree  with  Lords  Moncreiff,  Lord  Mac- 
Cunninghame,  Murray,  and  Medwyn,  that  the  revocation  is  not  *^*' 
valid,  for  want  of  due  authentication.  There  are  two  points  in 
that  question.  Firsts  Can  the  revocation  of  a  deed,  in  itself 
formal  and  completed,  though  revocable,  conveying  heritage  in 
Scotland,  be  made  there,  in  Scotland,  except  in  the  probative 
form  of  a  Scots  written  instrument  ?  I  think  not,  because  it  is 
a  deed  affecting  heritage,  in  which  probative  writing  is  expressly 
required  by  our  Statutes.  I  may  refer  to  the  Opinions  of  Lord 
Moncreiff  and  others  on  this  point,  which  I  adopt.  I  think  the 
question  is  still  open ;  and  then,  I  think,  the  reasons  against 
sustaining  an  improbative  revocation  are  conclusive. 

"  It  is  said  such  purpose  of  revocation  may  be  effected  by 
burning  or  otherwise  destroying  the  deed,  without  formal  con- 
stitution of  evidence.  But  1.  this  affords  no  true  analogy  at 
all — vitiosa  transitio  de  genere  in  gentis. — See  Opinion  of  Lord 
Moncreiff.      2.    This  must   prove  too   much.      Destroying  a 
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^^'"'^  deed  needs  no  witness  or  evidence  at  all ;  it  may  be  done  in  a 
lbith.  solitary  closet,  or  by  an  oral  order  to  burn  a  sealed  packet,  con- 
184&  tents  unknown,  or  deed  unread,  or  given  to  one  witness.  Can 
a  revocation,  then,  be  made  so  in  solitude,  or  by  parole,  to  one 
witness  1  This  analogy  is  utterly  fallacious,  and  affords  not  an 
atom  of  light  on  the  subject  of  revocation  of  a  deed,  not 
destroyed,  but  left  in  existence,  and  in  itself  a  formal,  valid, 
written,  operative  instrument  of  heritable  right 

"  The  security  to  be  provided,  and  the  dangers  to  be  guarded 
against,  in  regard  to  the  destruction  of  deeds,  are  radically  and 
wholly  different  from  those  in  the  case  of  revocation.  Undue 
destruction  of  deeds  can  be  done  only  by  the  few  who  have 
opportunity, — ^by  possession  of  the  deed.  It  is  prevented  or 
remedied  by  putting  the  deed  in  safe  custody,  public  or  private 
— ^by  registration — ^by  multiplication  of  copies — by  proving  of 
the  tenor.  It  can  hardly  take  place  with  effect  after  the  deed 
has  once  been  in  operation.  Undue  revocation  can  be  pre- 
vented by  no  other  means  than  by  requiring  sufficient  authenti- 
cation of  the  instruments  of  revocation,  which  may  be  forged 
by  any  body,  if  made  of  too  facile  execution ;  and  it  may  be 
done  after  the  deed  is  in  operation,  as  well  as  before.  The  two 
things,  therefore,  have  no  resemblance  or  analogy  whatever ; 
and  it  is  mere  fallacy  to  attempt  aiding  from  one  to  the 
other. 

'*  It  is  said  that  a  revocation  is  not  a  conveyance.  I  do  not 
see  the  relevancy  of  that  if  it  were  true.  Whatever  it  be  called, 
a  revocation  of  the  nature  here  considered  is  a  deed  of  import- 
ance affecting  heritable  right.  But  I  think  it  is  a  conveyance. 
It  takes  away  heritable  right  from  a  person  who,  abstracting 
from  it,  has  that  right ;  and  it  of  course  gives  that  right  to  a 
person  who,  except  by  it,  has  not  that  right.  I  cannot  see  why 
such  a  deed  should  be  called  not  a  conveyance.  Put  the  case 
that  a  settlement  of  land  is  made  in  favour  of  A — ^that  then 
contradictory  settlements  are  made  in  favour  of  B,  of  C,  of  D, 
and  others — that  then  a  deed  of  revocation  is  made  of  aU  the 
settlements  posterior  to  that  on  A — ^Is  that  not  a  conveyance, 
a  valid  part  of  A's  heritable  title  1  The  case  is  not  materially 
different  if  A  be  supposed  to  be  the  heir-at-law. 
"  I  see,  in  the  Opinion  of  Lord  Ivory,  a  distinction  attempted, 
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which  is,  I  think,  new  in  this  case — yiz.,  between  revocations  of  i«rr« 
deeds  that  have  been  in  operation  before  the  revocation,  and  lkth. 
deeds  that  have  not  been  in  operation.  The  former,  he  thinks,  "iSsT 
may  be  invalid  if  not  in  form  of  a  probative  instrument ; 
the  latter,  he  thinks,  must  be  valid  in  any  form — which  must 
mean,  if  proved,  defizctoj  i.e.y  by  preponderant  evidence — to  a 
Jury,  or  to  the  Court.  That  would  be  an  exception  of  very 
little  value  to  Scots  conveyancing.  For  deeds  that  are  revo- 
cable, and  are  put  into  actual  operation  before  the  power  of 
revoking  is  ended  by  the  death  of  a  granter,  are  very  rare.  All 
our  most  valuable  revocable  deeds  are  put  into  operation  only 
by  being  left  in  the  granter's  repositories  at  his  death — ^after 
which,  of  course,  he  cannot  revoke.  The  objections,  therefore, 
to  the  admission  of  improbative  revocation  in  Scots  convey- 
ancing would  remain  the  same,  and  of  very  nearly  the  same 
extent  of  importance,  notwithstanding  this  distinction. 

**  But  further,  what  is  the  ground  for  it  ?  I  see  none.  I  see 
no  such  distinction  in  any  Statute,  decision,  or  law  writer ;  and 
I  as  little  see  any  solid  reason  for  it. 

"  The  second  question  is.  Whether  such  a  revocation,  exe- 
cuted abroad,  does,  or  does  not,  require  that  form  1  On  this  I 
may  refer  to  the  Opinions  of  Lords  MoncreiflF,  Murray,  and 
Medwyn.  But  in  truth  it  is  admitted  that,  in  general,  deeds 
conveying  or  aflFecting  land  or  immovable  rights  in  Scotland 
must  be  in  Scots  form.  And  then,  if  it  be  successfully  shown 
that  deeds  of  revocation  of  Scots  instruments  of  conveyance 
of  land,  or  immovables  in  Scotland,  do  not  differ,  when  exe- 
cuted in  Scotland,  from  other  deeds  affecting  Scots  land  or  im- 
movables, it  seems  to  be  just  equally  clear  that  they  can  as 
little  differ  when  executed  in  other  countries.  The  same  jea^ 
lous  regard  to  the  rights  of  immovable  property,  which  requires 
the  national  authentication  of  other  instruments  affecting  land, 
requires  also  the  like  authentication  of  revocations  affecting  it. 
I  cannot  imagine  any  thing  like  a  sound  reason  for  a  distinction 
in  this  respect. 

"  And  here,  again,  see  the  consequences  of  admitting  any 
other  rule.  Are  Scots  settlements  of  heritage  to  be  affected  by 
all  acts  or  deeds  of  revocation,  appearing  to  be  proved  by  what 
is  competent  evidence  in  any  foreign  country  where  the  granter 
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^^^  has  been,  or  can  be,  by  parole  evidence  shown,  truly  or  falsely, 
LwTH.  to  have  been  ?  and  competent,  too,  not  to  prove  the  conveyance 
1848.  of  land  in  these  foreign  countries — for  that  falls  under  special 
rules  applicable  only  to  itself  there — but  evidence  applicable 
there  to  moveable  rights  1  The  danger  of  this  is  manifest  A 
single  foreign  witness,  or  a  scrap  of  paper  from  abroad,  might 
do  away  the  right  to  the  greatest  estate  in  Scotland. 

*•'  I  am  therefore  of  opinion,  that  revocation  of  Scots  deeds, 
conveying  Scots  heritable  property,  cannot  be  validly  executed 
in  foreign  countries  any  more  than  in  Scotland,  except  with  the 
legal  authentication  of  Scots  law." 
LordFuiierton.  LoRD  FuLLERTON  observed, — "  The  present  case  is  that  of  a 
deed  undelivered ;  and  consequently,  in  my  opinion,  creating 
no  real  right,  which  requires  a  deed  probative  by  the  law  of 
Scotland  to  retract  or  extinguish  it.  In  addition  to  the  other 
answers  to  the  principle  urged  on  the  other  side, — *  Unum- 
quodqtie,  eo  genere  dissolviturj  quo  ligatum  est,'  there  is  the  con- 
clusive one,  that  by  an  undelivered  deed  of  settlement,  nU  ligc^ 
turn.  There  is  no  right  created,  no  obligation  constituted, 
which  is  not  solely  and  exclusively  dependent  on  the  mere  will 
of  the  grantor,  and  his  continuance  in  the  same  intention  which 
dictated  it.  Any  expression  of  will  recalling  that  intention  ex* 
tinguishes  the  deed. 

"  And  in  reference  to  this,  the  competency  of  the  extinction 
of  the  deed  by  cancellation  or  absolute  destruction,  is  by  no  means 
irrelevant.  How  comes  it  that  the  grantor  has  that  power  1  It 
is  not  the  law  of  Scotland  that  a  party  can  validly  extinguish 
any  existing  right  by  the  mere  corporeal  destruction  of  the  do- 
cument by  which  it  is  vouched.  On  the  contrary,  such  docu- 
ments may  be  set  up  by  a  particular  process,  that  of  '  proving 
of  the  tenor.'  The  competency,  then,  of  eflPectually  extinguish- 
ing an  undelivered  deed  by  cancellation  or  destruction,  evidently 
rests  on  the  principle,  that  there  is  no  right  created  by  the  deed 
while  so  undelivered,  and  that  until  delivered,  it  is  a  mere 
piece  of  paper  or  parchment,  which  he  may  deal  with  as  he 
pleases. 

"  And  this  I  consider  to  be  the  sound  view  of  the  case.  While 
the  deed  is  retained  by  the  party  himself,  it  confers  no  right  of 
any  kind — ^it  is  the  evidence  of  no  right  of  any  kind.     It  baa 
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no  existence  of  any  kind  except  in  relation  to  the  party  him-       i*^™ 
self ;  and,  in  regard  to  him,  whatever  be  its  contents,  it  is  no-      Lkwh. 
thing  but  a  scrap  of  writing,  which  is  just  as  much  part  of  his      liST 
moveable  property,  as  if  the  paper  or  parchment  had  never  been 
written  upon.     If  this  be  so,  why  should  he  not  have  the  power 
of  dealing  with  it  by  a  will,  or  by  any  writing  vouching  his  in- 
tention, attested  of  course  according  to  the  law  of  the  country 
where  he  happens  to  be  at  the  time  1     Why  should  he  not  have 
the  power  of  authorizing  a  mandatory  to  do  what  he  could  con- 
fessedly do  himself — destroy  it  by  cancellation,  or  throwing  it 
into  the  fire  1  and,  in  such  a  case,  would  not  the  validity  of  the 
mandate  depend  on  the  conformity  of  it  to  the  law  of  the  coun- 
try where  it  was  granted,  independently  altogether  of  the  con- 
tents of  the  deed  to  be  destroyed  ? 

"  It  appears  to  me,  that  the  same  principle  applies  to  the 
recall  of  an  undelivered  disposition  by  a  latter  will.  That  will 
is  only  an  expression  of  the  disponer's  intention  as  to  the  dis- 
posal of  a  certain  paper  or  parchment  in  his  repositories.  By 
revoking  it,  he  merely  excludes  any  inference  of  intention  which 
might  be  drawn  from  the  fact  of  its  being  left  extant.  He  in 
truth  declares  that  it  shall  not  be  delivered — a  direction  which 
is  just  as  much  within  his  power  in  regard  to  such  a  writing,  as 
in  regard  to  any  other  paper  in  his  possession.  My  view  is,  that 
in  the  case  of  an  undelivered  disposition  of  heritage  of  Scotland, 
the  question  is  not  whether  the  revocation  is  so  attested  as  to 
aifect  lands,  but  whether  it  is  so  attested  as  to  affect  the  pre- 
vious writing — a  document  clearly  within  the  disponer's  power, 
and  at  his  discretion. 

"  In  these  circumstances,  I  cannot  help  thinking,  that,  though 
of  course  when  the  deed  is  not  in  his  hands,  a  written  expres- 
sion of  his  intention  may  be  necessar}',  still  the  validity  or  eflFect 
of  such  written  expression  of  intention  will  depend  on  the  vali- 
dity of  the  writing  of  recall  as  expressive  of  intention,  and  not 
on  the  contents  of  the  deed,  which  is  the  subject  of  revocation  ; 
and  that  consequently  the  revocation  will  be  valid,  if  the  revok- 
ing deed  is  good  as  an  expression  of  will,  by  the  forms  and  rules 
of  the  country  where  it  was  executed. 

"  On  this  first  point,  then,  if  taken  separately,  I  should  be 
disposed  to  do  what  was  done  in  the  case  of  Lang  v.  Whytlaw 
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^■""       — repel  the  objections  to  the  revocation  contained  in  the  Eng- 
L«TH.      lish  will  of  1841,  in  so  far  as  they  are  founded  on  the  want  of 
1848.        the  solemnities  required  by  the  law  of  Scotland  in  the  conyej- 
ance  of  heritage. 

''  But  that  does  not  decide  the  case,  for  there  remains  the 
inquiry  how  far  the  clause  of  reyocation  in  the  EngUsh  will 
truly  applies  to  the  trust-conveyance  in  the  deed  1835. 

**  When  the  words  of  this  revocation  are  considered  strictlj 
and  technically,  they  do  not,  according  to  the  principles  of  our 
law,  include  former  conveyances  of  heritage  ;  for,  with  us,  there 
is  no  conveyance  of  heritage  by  will  or  testamentary  deed,  but 
only  by  conveyance  ostensibly  inter  vwos,  and  rendered  testa- 
mentary in  its  operation,  only  by  the  fact  of  being  retained  in 
the  custody  of  the  disponer,  and  the  clause  dispensing  with  the 
delivery.  The  object,  however,  of  subjecting  real  property  in 
Scotland  to  the  operation  of  a  latter  will,  is  accomplished  by  a 
circuitous  course,  invented  by  the  ingenuity  of  conveyancers, 
and  perhaps  favoured  by  the  Court,  from  the  natural  inclination 
to  support  the  intentions  of  a  party  in  the  disposal  of  his  pro- 
perty. The  heritages  are  disposed  to  trustees  as  inter  vivoSy 
ynth  a  declaration  of  the  purposes  to  which  they  are  to  be  ap- 
plied, and  a  power  to  declare  any  other  purposes  by  will ;  to 
which  declaration  the  trustees  are  bound  to  give  effect. 

**  It  appears  that  the  cases  of  Brack  v.  Hogg,  and  Fordyce  v. 
Cockbum,  and  indeed  the  whole  course  of  prior  decisions  on 
this  branch  of  our  law,  warrant  the  following  inferences.  Firsl, 
That  a  trust-deed  validly  conveying  heritages  in  Scotland  to 
trustees,  for  purposes  declared  or  to  be  declared,  does  enable 
the  disponer  to  affect  the  subjects  conveyed  by  a  will,  and  even 
by  an  English  will,  which  takes  effect  as  a  declaration  of  pur- 
poses binding  on  the  trustees.  Secondly,  That  it  is  not  neces- 
sary, in  order  to  produce  that  effect,  that  the  will  should  bear 
any  express  reference  to  the  trust-deed,  or  the  powers  therdn 
contained.  That  was  the  state  of  the  &ct  in  WUlock  v.  Aucb* 
terlony,  and  many  of  the  other  cases. 

*^  Thirdh/y  That  no  inference  of  any  intention  to  recall  the 
trust-conveyance  can  be  drawn  from  the  circumstance  of  the 
will  bearing  to  be  a  new  and  direct  disposal  of  the  property 
formerly  conveyed  in  trust.     That  occurred  in  many  of  the 


REVOCATION  OP  SETTLEMENTS.  717 

cases  above  alluded  to.     There  must  be,  in  order  to  destroy      i^""™ 
the  trust-deed,  a  clear  revocation  of  that  deed.  Lsxth. 

"  Fourthly,  as  ruled  in  the  case  of  Fordyce  v.  Cockbum,  a     "isia 
revocation  of  *  all  former  wills  and  testamentary  dispositions'  in 
a  will,  does  not  necessarily  revoke  a  previous  trust-deed  of  Scot^ 
tish  heritage,  as  such  deed  is  not  held  to  fall  under  that  gene- 
ral description. 

"  The  only  question  then  here  is,  Do  the  words  used  in  the 
revoking  clause  of  the  will  1841  necessarily  include  the  trust- 
deed  1835  1  And  upon  that  question  we  have  a  decision,  that  of 
Cockburn  v.  Fordyce,  directly  and  literally  in  point.  It  was  there 
expressly  found  that  these  very  expressions,  •  wills  and  testa- 
mentary dispositions,^  do  not,  in  a  question  of  revocation,  include 
or  apply  to  a  previously  executed  trust-conveyance  of  Scottish 
heritable  property.  I  am  aware  that  a  distinction  has  been 
taken  between  that  case  and  the  present,  on  the  ground  that 
here  the  trust-disposition  contained  not  only  the  conveyance  of 
the  lands,  but  also  the  declaration  of  the  purposes  of  the  trust, 
which  it  is  said  was  not  the  nature  of  the  deed  in  the  case  of 
Fordyce.  This  appears  to  me  to  be  a  very  shadowy  distinc- 
tion. If  a  trust-conveyance  with  purposes  declared  is  held  a 
testamentary  disposition,  it  would  be  difficult  to  place  in  a  dif- 
ferent category,  a  trust-disposition  executed  for  no  other  pur- 
pose but  that  of  enabling  the  disponee  to  test. 

"  But  on  looking  at  the  case  of  Fordyce,  it  will  be  found  that 
there  is  no  ground  for  the  distinction.  There,  as  well  as  here, 
the  purposes  were  declared,  by  reference  to  the  existing  Eng- 
lish will,  previously  executed  by  the  truster.  The  trust  was 
granted  for  the  '  uses,  ends,  and  purposes,  declared  and  ap- 
pointed by  me  in  the  foresaid  will  of  3d  August  1813,'  and  such 
other  purposes  as  he  might  appoint  by  any  subsequent  will  or 
testamentary  deed.  The  trust-disposition  then  was,  by  the  force 
of  the  reference  to  the  existing  will  contained  in  it,  a  disposition 
for  purposes,  as  much  as  if  these  purposes  had  been  inserted  in 
the  disposition  itself.  The  judgment,  then,  must  have  rested 
not  on  the  distinction  alluded  to,  but  on  the  distinction  between 
that  part  of  the  deed  which  was  truly  dispositive  of  Scottish 
heritable  property  to  the  trustees,  and  that  which  was  decla- 
ratory of  purposes ;  the  former  of  which  did  not  fall  under  the 
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Lira       description  of  a  testamentary  disposition,  though  the  latter 

LiiTH.      might. 

1848.  ''  In  a  question  of  this  kind,  which  is  truly  a  question  of  in- 

tention, I  cannot  hesitate  between  the  two  readings.  There 
can  be  no  doubt  of  the  testator's  intentions.  He  intended  that 
the  distribution  should  take  place  in  terms  of  the  wiU  1841. 
That,  indeed,  is  not  always  conclusive.  From  the  operation  of 
our  technical  rules  of  conveyancing  we  are  frequently  compelled 
to  disregard  that  consideration.  If  a  party  possessed  of  Scottish 
heritage,  gives  and  bequeaths  it,  instead  of  disponing  it,  we  have 
no  alternative,  and  cannot  remedy  his  blunder.  But  that  is 
always  a  matter  of  regret ;  and  where  a  court  is  not  precluded 
by  such  technicalities,  it  is  bound  to  give  due  effect  to  the  tes- 
tator's intentions,  and  to  construe  his  settlements  in  accordance 
with  those  intentions,  as  far  as  the  expressions  employed  by  him 
will  bear. 

''  If  the  will  1841,  then,  had  expressly  revoked  the  trust-deed 
described  by  date  and  contents,  I  could  not  have  easily  escaped 
the  conclusion,  however  much  I  might  have  lamented,  that  the 
party  had  from  ignorance  frustrated  his  own  intentions,  by  re- 
voking the  very  deed  which  might  have  supported  them.  But 
when  there  is  no  such  clause — ^when,  above  aJl,  the  words  em- 
ployed may  be  read  in  a  different  way,  and  are  the  very  words 
which  were  read  by  the  Court  in  a  different  way,  and  found  by 
a  judgment  of  the  Court,  not  to  include  a  trust-deed  like  th^ 
under  consideration — I  really  do  think  it  would  be  dealing  a 
very  hard  measure  to  this  gentleman  to  find,  that  by  using  these 
very  words  so  dealt  with  by  the  Court,  he  had  unwittingly  de- 
feated the  unquestionable  object  of  his  settlements. 

"  On  these  grounds,  I  am  of  opinion  that  the  conveyance 
in  trust  to  the  trustees  in  the  deed  1835  was  not  revoked 
by  the  clause  'of  the  will  1841  ;  and  that  the  pursuers  are, 
therefore,  entitled  to  obtain  decreet  of  constitution  in  t^rms 
of  their  libel." 
Lord  Jeffrey.  LoED  JEFFREY  obsorvod, — ^'  The  judgment  which  is  now  to 
be  pronounced  is  contrary  to  that  which  I  should  have  adopted, 
though  I  confess  I  feel  no  regret  that  it  should  be  so ;  and 
after  the  singularly  full  discussion  which  this  case  has  received, 
both  in  the  Opinions  of  the  consulted  Judges,  and  in  these  now 
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delivered  by  your  Lordships,  I  have  really  very  little  to  say,       ^™ 
farther  than  that  I  fully  concur  in  the  views  of  my  Lord  Justice-      i*<th- 
Clerk  and  Lord  Cockburn ;  and  especially  in  those  so  well  de-       1848^ 
veloped  in  the  first  part  of  the  Opinion  of  Lord  Ivory,  while  I 
am  compelled  to  dissent  from  the  conclusion  to  which  he  comes 
in  the  second  part ;  and  I  have,  in  truth,  nothing  very  material 
to  add. 

"  Upon  the  first  and  most  general  question,  as  to  a  revoca- 
tion of  an  undelivered  disposition  being  a  deed  affecting  Scots 
heritage,  and  as  such,  or  as  a  deed  of  importance  generally, 
requiring  to  be  authenticated  according  to  the  law  of  Scotland, 
I  need  only  say  that  I  am  perfectly  satisfied  with  the  exposi- 
tion of  the  principles  and  authorities  contained  in  the  Opinions 
already  referred  to  ;  and  indeed  have  long  been  of  opinion, 
that  after  the  cases  in  which  deeds,  which  do  in  truth,  directly 
and  exclusively,  regulate  the  transmission  of  such  heritage,  have 
been  found  effectual  without  such  authentication,  wherever  the 
power  of  making  them  had  been  reserved,  or  held  to  be  re- 
served, in  an  original  conveyance  regularly  tested,  it  would  be 
altogether  inconsistent,  and,  as  it  appears  to  me,  even  extra- 
vagant, to  require  the  observance  of  these  formaUties,  to  give 
validity  to  a  mere  clause  of  revocation. 

"  There  is  a  long  series  of  cases  of  the  first  description,  from 
that  of  Pringle  in  1767  in  the  House  of  Lords,  to  that  of 
Cameron  and  Mackie  in  1831,  in  all  which  an  English  testa- 
ment, or  other  writ  not  tested  according  to  the  law  of  Scot- 
land, was  found  sufficient  to  fix  the  descent  of  landed  property 
in  this  country — on  the  sole  consideration  that  such  property 
had  been  previously  conveyed  to  trustees  for  purposes  to  be 
afterwards  expressed,  and  that  the  subsequent  instruments 
might  be  regarded  in  the  light  of  mere  instructions  to  the 
original  trustees.  In  some  of  these  cases  no  particular  pur- 
poses were  expressed  in  the  original  deed  ;  which  was  what 
has  been  called  a  mere  skeleton  trust,  the  whole  practical  effect 
and  operation  of  which  was  left  to  depend  on  some  future  in- 
struments :  But  in  many  of  them  there  were  certain  original 
purposes  and  destinations  declared ;  and  the  reserved  power 
was  merely  that  of  appointing  additional  or  other  purposes ; 
and  in  the  whole  of  them,  iu  so  fai*  as  I  remember,  the  trustees 
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were  infefi;  and  iuyested  with  the  fiduciary  fee  before  any 
question  arose. 

1848.  <<  Now,  is  it  possible  to  doubt  that  in  all  these  cases,  where 

a  writing  not  tested  according  to  the  Scots  forms  was  yet 
found  sufficient  either  to  fill  up  an  entirely  blank  destination,  or 
to  recall  and  displace  original  destinations  of  land  estate  in  this 
country,  there  was  far  more  reason  to  hold  that  these  should 
be  considered  as  writings  afiecting  and  disposing  of  Soots 
heritage,  than  in  the  case  of  a  mere  reyocation  of  an  undelivered 
disposition,  still  in  the  custody  and  at  the  uncontrolled  disposal 
of  the  granter?  In  many  of  the  former  cases,  where  the 
trustees  were  infeft,  and  original  beneficiaries  had  been  named, 
these  beneficiaries  obviously  had  an  existing  and  vested  interest 
in  the  lands — ^which  was  evacuated,  and  a  new  interest  created 
by  the  improbative  deed,  recalling  the  old  and  declaring  the 
new  destination  ;  and  in  all  of  them  the  actual  succession  and 
ultimate  right  to  the  land  was  solely  and  exclusively  created 
by  that  improbative  instrument,  which  waa  truly  the  only 
operative  and  regulating  title  under  which  the  property  was 
taken  ;  while  the  simple  revocation  of  an  undelivered  disposi- 
tion obviously  divests  no  right,  and  enters  into  no  progress  of 
titles ;  but  merely  intercepts  a  latent  purpose  of  altering  or 
innovating  upon  the  old  existing  destination,  and  leaves  it  to 
take  effect  as  if  no  such  purpose  had  ever  been  entertained. 

^  An  undelivered  disposition,  in  short,  while  it  remains  in 
that  state,  clearly  vests  no  right  in  any  one,  and  in  no  way 
affects  the  descent  or  transmission  of  the  land.  It  is,  in  point 
of  fact,  but  a  private  note  or  declaration  of  a  floating  or  present 
intention  in  the  mind  of  the  grantor,  and  may  accordingly  be 
at  once  annihilated  and  destroyed  by  any  declaration  of  a 
change  in  that  intention — ^proved  in  any  way  in  which  acts  of 
personal  volition  may  be  competently  proved.  It  is  therefore 
in  no  sense  a  deed  affecting  heritage  ;  but,  on  the  contrary,  an 
intimation  rather,  that  heritage  ia  not  to  he  affected.  It  divests 
no  right,  and  creates  no  right ;  but  leaves  the  whole  titles  and 
destinations  of  the  property  as  they  stood  previously  on  the 
record — ^totally  unaltered  and  unaffected  by  any  deed,  prior 
or  posterior — contemplated  or  actually  executed— of  the  pro- 
prietor. 
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"  The  other  view  relates  entirely  to  the  evidence  of  its  ^"^ 
having  been  the  actual  intention  of  Sir  George  Leith  to  revoke  lbitu. 
his  settlement  of  1835,  by  the  deed  executed  by  him  in  i848. 
December  1841.  And  here,  too,  I  find  most  of  what  had  oc- 
curred to  me,  as  bearing  on  that  question,  so  fully  anticipated 
in  the  reasons  and  conclusions  set  forth  in  the  Opinions  of  Lord 
Justice-Clerk  and  Lord  Cockburn,  that  I  scarcely  think  it 
necessary  to  detain  your  Lordships  by  any  farther  observations. 
The  grounds  of  my  opinion  are  shortly — First,  That  the  revo- 
cation is  here  expressed  in  the  most  direct  and  comprehensive 
terms,  being  anxiously  declared  to  extend  to  '  all  former  and 
other  wills,  codicils,  and  testamentary  dispositions,  by  me  at 
any  time  heretofore  made ;'  which  words  I  must  consider  of 
the  same  force  and  efiFect  as  if  it  had  been  added, — '  and  in  parti- 
cular, the  trust-settlement  executed  by  me  at  Edinburgh  on  the 
11th  December  1835,  and  the  supplementary  holograph  deed 
executed  at  Helensburgh  on  the  30th  of  July  1841.' 

"  The  Second  ground  of  my  opinion  on  this  branch  of  the 
case  is,  that  this  revocation  occurs  in  the  preamble  or  recital 
of  a  deed  which  was  evidently  viewed  and  intended  as  an 
universal,  independent,  and  complete  settlement  of  the  grantor's 
whole  property  and  estate,  bearing  no  reference  to,  and  con- 
templating and  requiring  no  support  from,  any  previous  dis- 
position ;  and.  Third,  that,  though  obviously  made  intuitu  of 
that  new  and  complete  settlement,  and  proceeding  on  the 
grantor's  full  reUance  upon  its  validity  and  effect,  it  was  still, 
and  for  this  very  reason,  intended  to  be  a  total  revocation  of  all 
former  settlements,  and  anxiously  set  forth  as  such,  for  the 
very  purpose  of  thus  obtaining  a  clear  field,  or  tabula  rasa,  /or 
the  exclusive  occupation  of  that  sole  and  final  expression  of 
will  and  purpose — and  for  excluding  all  risk  of  confusion  or 
interference  with  any  previous  more  imperfect  and  now  re- 
pudiated arrangements. 

"  When  I  have  said  this,  I  need  scarcely  add  that  I  cannot 
recognise  any  legal  relevancy  in  a  topic  pressed  upon  us  with 
great  urgency,  and  unquestionably  with  great  moral  force  and 
eflfect,  in  the  course  of  this  argument — I  refer  to  the  suggestion 
that,  by  sustaining  the  revocation,  and  yet  denying  effect  to 
the  whole  other  provisions  of  the  settlement  in  which  it  occurs, 
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i-;^«  we  manifestly  disappoint  and  go  against  the  anxious  wish  and 
LwTH.  undoubted  intention  of  the  testator,  and  pronounce,  in  fact,  for 
1848.  an  intestate  succession,  which  it  is  manifest  that  he  was  most 
anxious  to  exclude.  Now,  I  fully  admit,  both  that  this  is  a  true 
and  just  account  of  the  character  and  effect  of  the  judgment 
which  I  think  we  should  pronounce,  and  that  it  is  very  much 
to  be  regretted  that  we  should  be  compelled  to  pronounce  it 

"  But  the  answer  is,  that  the  rules  of  law  are  inflexible,  and 
cannot  be  set  aside  by  considerations  of  hardship  or  particular 
equity  ;  and  that  it  is  in  truth  entirely  owing  to  the  rashness 
of  the  testator  himself,  or  his  legal  advisers,  that  he  has  been 
placed  within  the  danger  of  their  operation.  Having  too  im- 
plicit a  reliance  on  the  validity  of  his  new  settlement,  he 
thought  fit  to  clear  the  way  for  it  by  an  absolute  revocation  of 
all  former  dispositions  ;  and  must  abide  the  penalty  of  this 
overweening  confidence,  either  in  his  own  conviction,  or  in  the 
skill  or  judgment  of  those  by  whom  he  was  directed/' 

The  result  of  the  Opinions  of  the  Court  was  as  follows :— On 
the  Question  of  Competency.  For  —  Lord  Justice-Clerk 
Hope,  Lords  Fullerton,  Jeffrey,  Cockburn,  Wood,  and 
Robertson.  Against — Lord  President  Boyle,  Lords  Mac- 
kenzie, Mbdwyn,  Moncreiff,  Cunninqhame,  and  Mdrbat. 
Majority  For — One.  On  the  Question  of  Intention.  For— 
Lord  Justice-Clerk  Hope,  Lords  Jeffrey,  Cockburn,  Wood, 
and  Robertson.  Against — Lord  President  Boyle,  Lords 
Mackenzie,  Medwyn,  Fullerton,  Moncreiff,  Cunninghamb, 
Murray,  and  Ivory.    Majority  Against — Three. 

juiMixcHT.  The  following  Judgment  was  accordingly  pronounced  by  the 
June  6, 1848.  q^^^  ,_«  jj^  conformity  with  the  Opmions  of  the  majority  of 
the  whole  Court,  repel  the  defence  stated  to  the  original  action 
of  constitution,  and  find  that  the  trust-settlement  of  Sir  George 
Leith,  dated  11th  December  1835,  was  not  effectually  revoked 
by  the  deed  dated  2d  December  1841  ;  and  that  the  defender, 
his  heir-at-law,  is  bound  to  make  up  titles  to  the  heritable  sub- 
jects referred  to  in  the  original  summons  of  constitution,  and  to 
convey  the  same  to  the  trustees  named  by  Sir  Geoi^e  Leith  in 
the  said  trust-settlement,  and  decern ;  reserving  all  questions 
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as  to  the  rights  and  interests  of  parties  under  the  several  tes- 
tamentary writings  executed  by  Sir  George  Leith  ;  and  with 
these  findings,  remit  the  cause  to  the  Lord  Ordinary  to  do 
therein  as  to  his  Lordship  shall  seem  just." 


LnTH 

V. 

Lkith. 
184a 


1.  Notwithstanding  the  great 
difference  of  opinion  which  ex- 
isted in  the  Court  in  the  case  of 
Leith  v,  Leith,  it  may  now  be 
considered  a  settled  point,  until 
a  contrary  judgment  is  pronoimc- 
ed  by  the  House  of  Lords,  that  a 
settlement  of  Scots  heritage  may 
be  revoked  by  a  foreign  deed. 
Nor  does  it  seem  necessary  to  limit 
the  proposition  to  the  case  of  an 
undelivered  settlement  merely.  If 
it  be  competent  for  the  Court  to 
look  at  a  foreign  deed  as  revoking 
a  settlement  undelivered,  it  must 
be  on  the  ground  that  the  foreign 
deed  is  legal  evidence  of  the  act  of 
revocation.  A  disponee,  therefore, 
in  a  delivered  settlement  could 
scarcely  be  heard  to  question  the 
exercise  of  a  reserved  power  of  re- 
vocation by  such  a  deed,  his  own 
right  being  qualified  by  that  re- 
servation. 

2.  The  first  case  in  which  the 
competency  of  revoking  a  settle- 
ment by  a  foreign  deed  was  raised, 
was  that  of  Simpson  v.  Barclay, 
in  1752.  The  judgment  in  that 
case  consisted  of  two  parts.  The 
first  related  to  an  act  of  revo- 
cation, and  the  second  to  an  act 
of  conveyance.  The  Court  were 
unanimous  upon  the  first  point, 
and  held  the  revocation  effectual. 
They  seem  also  to  have  been 
unanimous  that  the  deed  in  ques- 


tion, being  a  testamentary  deed, 
could  not  operate  as  a  conveyance 
of  heritage ;  but  the  opinion  of  the 
majority  prevailed,  to  the  effect, 
that  as  the  will  and  meaning  of  the 
testator  were  manifestly  expressed 
by  the  deed  in  question,  the  heir- 
at-law  was  bound  to  make  up  titles 
and  denude  in  favour  of  the  party 
favoured  by  the  deed.  This  part 
of  the  judgment  has  always  been 
considered  erroneous,  and  was 
strongly  animadverted  upon  by  the 
Court  in  the  case  of  Montgomery 
V.  FouLis,  in  1795,  which  was,  in 
fact,  the  same  case  as  the  former. 
In  that  case,  a  creditor  of  the 
representative  of  the  pursuer  in 
the  former  action,  attempted  to 
reduce  the  judgment  pronounced 
in  1752,  on  the  ground  that  the 
deed  was  not  executed  according 
to  the  solemnities  of  the  law  of 
Scotland ;  that  therefore  it  could 
not  operate  as  a  conveyance  of 
heritage  in  Scotland  ;  and  that  as 
this  plea  had  not  been  urged  in 
the  former  case,  the  pursuer  was 
entitled  to  insist  in  it  now.  It  was 
true  that  no  such  ground  had  been 
urged  in  the  former  action :  and 
in  so  far  as  related  to  the  second 
part  of  the  judgment,  no  such 
ground  was  necessary  to  be  urged, 
for  if  the  deed  had  been  holograph, 
or  tested  according  to  the  law  of 
Scotland,  it  would  still  have  been 
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ineffectual  to  convey  heritage,  as 
it  was  destitute  of  the  proper  dis- 
positive words  essential  to  the  con- 
stitution of  a  valid  conveyance  of 
heritage.  It  was  farther  alleged, 
that  the  deed  had  been  consider- 
ed by  the  Court,  in  the  former 
action,  as  having  been  holograph 
of  the  testator.  Of  the  truth  of  this 
allegation  there  is  no  evidence. 
The  original  deeds  were  not  pro- 
duced in  Court,  but  the  copies 
founded  on  show  distinctly  that 
they  bad  been  executed  according 
to  the  solemnities  required  by  the 
law  of  England,  and  therefore  the 
presumption  is  against  them  having 
been  considered  as  holograph.  It 
is  also  worthy  of  note,  that  the  pur- 
suer in  the  case  of  Montgomery 
V.  FouLis  founded  upon  the  deed 
as  a  deed  of  revocation,  and  argued 
that  although  ineffectual  as  a  con- 
veyance, it  was  good  as  a  revoca- 
tion. 

3.  The  second  case  in  which  the 
point  occurred  was  that  of  Dun- 
das  V.  DuNDAS.  The  ground  upon 
which  the  House  of  Lords  proceed- 
ed in  reversing  the  judgment  of  the 
Court  below  did  not  touch  the 
principle  of  that  judgment.  That 
judgment,  therefore,  remains  evi- 
dence of  the  law  of  Scotland  upon 
that  point;  and,  considering  the 
names  of  the  Judges  by  whom  the 
judgment  was  pronounced,  more 
competent  evidence  could  not  pos- 
sibly be  required.  The  following 
is  a  Note  of  the  Opinions  delivered 
at  both  the  first  and  second  advis- 
ing of  the  cause,  taken  by  Mr., 
after  Chief  Baron  Dundas,who  was 
one  of  the  counsel  for  the  de- 
fender :— "  February    25,   1783. 


Lord  Bbaxfield.— Two  ques- 
tions arise  from  the  marriage  ar- 
ticles. First  founded  on  want  of 
Sir  Laurence'*s  powers  by  the  mar- 
riage articles.  I  do  not  see  bow 
Sir  Thomas  can  challenge  the  en- 
tail on  want  of  Sir  Laurence's 
powers,  because  he  represents  his 
father  universally,  and  therefore 
cannot  set  aside  on  want  of  powers. 
But  declaratory  conclusions  dif- 
ferent. Firsty  Virtual  revocation 
will  not  do,  unless  the  deed  be  va- 
lid. But  this  is  a  null  deed,  and 
implied  revocation  will  not  do. 
Clear  that  this  deed  is  not  a  pro- 
per settlement  of  Scots  estates. 
But  then  it  may  be  a  declaration 
of  will,  not  a  conveyance  of  pro- 
perty. Suppose  that  he  had  given 
a  power  of  attorney  to  go  to  Stir- 
lingshire and  take  out  tailzie,  and 
burn  it.  K  this,  therefore,  a  pro- 
bative deed  by  law  of  England, 
this  is  a  sufficient  revocation  of 
his  whole  tailzie." 

4.  Lord  President  Dutoas. 
— "  Opinion  with  Braxfield  on  the 
first  point,  that  no  ground  of  reduc- 
tion. Not  even  reducible  by  heir 
of  marriage.  Earl  of  Selkirk 
case  similar.  Deed  of  revocation 
totally  ineffectual  as  to  effect  of 
conveyance.  Had  it  been  in  favoor 
of  a  stranger,  there  would  have 
been  no  effect  given  to  it.  But 
here  it  is  to  the  heir-at-law.  The 
words  apply  to  the  whole  estates 
and  all  former  wills.  Must  be  the 
tailzie — ^the  only  former  settle- 
ment. Taikie  not  favourable,  and 
not  entitled  to  favourable  interpre- 
tation." Lord  Justice-Clerk 
Miller. — "Eevocation  suflScient- 
ly  broad  and  extensive,  and  goes 
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also  on  ample  and  reserved  powers 
in  entail."  Lobd  Monboddo. — 
<^  Same  opinion."  Lobd  Esk- 
OBOVE. — ^^  Sir  Thomas  barredfrom 
redacing  entail  as  heir  of  marriage 
by  universally  representing  his 
father.  But,  at  all  events,  no 
ground  of  reduction.  Bevocation 
perfectly  ample  and  effectual  to  re- 
voke. Applicable  to  all  settlements 
or  wills  of  English,  Irish,  Scots,  or 
West  India  estates.  Any  declara- 
tion of  will  sufficient  to  revoke.''' 
Lobd  Elliott. — ^^Bevocation  ap- 
plies to  every  settlement  whatever 
of  these  estates."  Lobd  Gabden- 
8TON. — "  Agree  as  to  both  points." 
—  MS.  Notesy  Amiston  Seasian 
Papers. 

5.  The  following  is  the  Note  re- 
lative to  the  second  advising: — 
«  March  11,  1785.— LoBD  Bbax- 
FIELD. — *  Adhere  to  former  opi- 
nion.' Lobd  Justice  -  Clebk 
MiLLEB. — ^  Beason  to  think  that 
Sir  Laurence  did  not  mean  to  re- 
voke as  to  lands  under  marriage 
articles,  because  they  are  expressly 
excepted  in  the  will.  As  to  point 
of  ultra  viresj  wishes  to  hear  par- 
tiesfarther.'  Lobd  BbaxHeld. — 
^  As  to  the  conclusions  of  reduo- 
tion,  clear,  they  are  not  well  found- 
ed. But  clear  on  the  declaratory 
conclusion.  Founds  on  the  last 
clause  of  the  will.  Without  it  the 
entail  would  not  have  been  revoked. 
Bevocation  is  either  express  or  im- 
plied. If  second  deed  effectual,  the 
first  must  fly  off.  Undoubtedly,  if 
both  could  stand  at  once,  the  first 
will  not  be  revoked.  But  that  not 
the  case  here.  Clear  that  this 
could  not  have  the  effect  of  settling 
the  Scots  estate  by  devise  or  be- 


quest. But  it  is  effectual  to  carry 
off  limitations.  Besides,  exception 
of  marriage  articles  shows  that,  as  it 
is  not  repeated  in  the  revoking 
clause,  this  last  was  to  be  perfectly 
ample  and  broad.  This  is  a  qucBs- 
tio  voluntatis^  and  Sir  Laurence^s 
intention  was  to  make  a  Catholic 
settlement  of  his  whole  estate  in 
fee-simple.  He  also  would  have  in- 
cluded the  Stirling  estates,  but 
that  was  ultra  viresy  and  therefore 
he  naturally  threw  in  that  excep- 
tion alone,  which  shows  that  the 
limitations  imposed  by  the  entail  or 
any  other  settlement  were  to  fly 
off.'  Lobd  Gabdenston. — *  A 
deed  effectual  by  law  of  England 
equally  effectual  in  Scotland,  in  so 
far  as  not  contradictory  to  any  ex- 
press part  of  our  law.  The  reason 
of  Sir  Laurence's  exception  clearly 
was,  that  he  knew  he  had  no  power 
to  alter  the  marriage  settlements. 
The  clause  quite  general,  and  no 
ground  to  presume  that  he  meant 
anything  else  than  an  ample  revo- 
cation, as  far  as  he  had  powers."* " 
6.  LobdHendebland. — "Last 
will  conceived  in  terms  ample  and 
broad  enough  to  convey,  by  the  law 
of  England,  but  not  by  the  law  of 
Scotland.  And  if  ineffectual,  can- 
not hold  it  as  anything,  or  as  an 
implied  revocation.  As  to  clause 
of  revocation,  cannot  give  to  the 
word  ^  will '  the  explanation  of 
meaning  a  Scots  entail."  Lobd 
Pbesident  Dundas. — "  Thought 
we  ought  to  have  petitioned  sooner, 
in  order  to  being  heard.  But  not 
for  delay,  on  account  of  loss  to  Sir 
Thomas  Dundas  in  making  up 
titles.  Petitioner  jt&ttmpu^^  there- 
fore. As  to  merits.  Had  devise  been 
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to  stranger,  and  revocation  in- 
cluded therein,  would  have  had 
great  doubts.  ^  My  whole  estate' — 
What  words  could  be  more  ex- 
press in  a  quceatio  voluntatis  f  The 
exception  of  the  marriage  articles 
confirms  me  in  that  opinion.  He 
revokes  the  whole,  not  a  part  of 
the  entail.  He  excepts  only  the 
marriage  articles.  Sir  Laurence 
could  not  mean  to  revoke  the  en- 
tail as  to  the  major  part  of  his 
estate,  and  keep  up  the  fetters  as 
to  the  small  pittance,  t.e.,  the 
£4500  a  year.  I  must  take  the 
word  *  will '  in  the  sense  Sir  Lau- 
rence clearly  took  it — a  general 
one.  Adhere." — MS.  Notesj  At- 
nistan  Session  Papers. 

7.  The  third  case  in  which  the 
question  occurred  was  that  of  Lang 
«.  Whytlaw.  In  consequence  of 
Lord  President  Blair  having 
stated  that  the  Judgment  went  up- 
on specialties,  this  case  has  hitherto 
been  unreported.  His  Lordship, 
however^  musthave  referred  to  that 
part  of  the  judgment  merely  which 
sustained  the  claim  of  the  widow 
under  the  first  deed.  There  was 
no  specialty  in  regard  to  the  gene- 
ral question.  Whether  it  was  com- 
petent to  revoke  the  first  deed  by 
the  second,  the  latter  having  been 
executed  according  to  the  solemni- 
ties of  the  law  of  England,  within 
whose  jurisdiction  the  granter  was 
at  the  date  of  its  execution  ? 
The  other  question.  Whether,  not- 
withstanding the  revocation,  the 
widow's  rights  under  the  first  deed 
might  be  sustained,  on  the  ground 
that  the  object  of  the  revocation 
was  clearly  to  augment,  and  not  to 
diminish  her  interest,  was  decided. 


it  is  thought,  contrary  to  law,  for 
that  was  to  sustain  the  revocation 
in  part,  and  to  reject  it  in  part. 
Against  this  inconsistency  Lord 
Armadale  delivered  his  opinion. 
There  existed  good  grounds,  there- 
fore, for  regarding  this  part  of  the 
judgment  as  proceeding  on  a  spe- 
cialty, but  none  as  to  the  other.  On 
that  point,  it  was  a  most  solemn 
judgment  of  the  Court.  No  case 
could  receive  more  deliberate  con- 
sideration. The  interlocutor  of 
Lord  Armadale,  Ordinaiy,  was 
reclaimed  against  in  an  elaborate 
petition,  to  which  answers  were 
prepared  by  Mr.,  afterwards  Lord 
Jeffirey.  A  Hearing  was  then  ap- 
pointed; and  after  the  Hearing 
had  taken  place,  Memorials  were 
ordered.  The  judgment  of  the 
Court  was  then  reclaimed  against 
on  the  part  of  the  special  legatees 
and  the  residuaiy  disponees  un- 
der the  first  deed ;  and  upon  ad- 
vising their  petition  with  answers 
for  the  heirs-at-law,  the  Court 
Adhered. 

8.  Lord  President  Blair  himself 
would  not  have  failed  to  regard 
the  decision  as  a  binding  authority 
on  the  general  point,  in  so  far  as 
related  to  a  deed  of  revocatton 
probative  according  to  the  law  of 
the  place  where  it  was  execated ; 
but  he  refused  to  recognise  it  as 
an  authority  on  the  point  that  a 
deed  of  revocation  executed  in 
Scotland,  without  regard  to  the 
solemnities  of  the  law  of  Scotland, 
was  sufficient.  This  is  shown  by 
the  Note  preserved  by  Baron 
Hume  of  what  took  place  at  the 
last  advising.  The  argument  sab- 
mitted  on  the  part  of  the  heir-«t- 
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law  went  farther  than  the  case  re- 
quiredy  for  it  was  in  a  great  mea- 
sure as  applicable  to  the  case  of  a 
deed  of  revocation,  not  according 
to  the  solemnities  of  the  law  of  the 
place  where  it  was  executed,  as  to 
one  that  was.  The  case,  however, 
required  no  such  stretch  of  the  ar- 
gument, for  the  deed  in  question 
was  valid  according  to  the  law  of 
England.  It  was  therefore  unne- 
cessary for  the  Court  to  pronounce 
any  opinion  upon  a  point  which 
was  not  before  them.  Lord  Suc- 
COTH,  accordingly,  in  reference  to 
this  point,  has  written  on  his  Ses- 
sion Papers  as  follows : — "  There 
is  no  occasion  to  decide  the  ques- 
tion, Whether  a  deed  of  revoca- 
tion executed  in  Scotland  must  be 
formal  according  to  the  solemnities 
of  our  law,  for  the  revocation  in 
question,  executed  in  Jamaica,  is 
regular,  according  to  the  law  of 
the  country  where  it  was  executed. 
This  takes  off  much  of  the  diffi- 
culty. As  to  the  only  general  point 
which  it  is  necessary  to  determine, 
I  remain  of  former  opinion,  upon 
the  ground  of  the  decision  passed 
in  Sir  Thomas  Dundas'  case." — 
MS.  Notesy  Lord  SuccoiKa  Session 
Papers. 

9.  Considering  the  strong  opi- 
nion held  by  Lord  President 
Blair,  on  the  general  point  in- 
volved in  the  case  of  Lang  r. 
Whytlaw,  it  may  not  be  unin- 
teresting to  know  the  opinion  of 
his  predecessor,  Lord  President 
Campbell,  who  had  retired  from 
the  Bench  before  that  case  came 
to  be  decided,  but  who  was  still 
on  the  Bench  when  the  petition 
against  Lord  Armadale's  inter- 


locutor was  presented.  That  pe- 
tition is  dated  November  21, 1807, 
and  on  it  Lord  President  Camp- 
bell has  written — "  Revocation, 
Deathbed,  and  English  Deed.  In- 
terlocutor probably  right.  But  an- 
swers should  be  taken.  If  inter- 
locutor right,  petitioner  will  still 
by  the  English  deed  get  the  per- 
sonal estate.  But  the  Grdsmes 
will  be  excluded  altogether. — P.16. 
Case  of  Sir  Thomas  Dundas. 
Judgment  of  House  of  Lords  mis- 
understood. The  ground  of  the 
judgment  in  the  Court  of  Session 
was,  that  a  clause  of  revocation  in 
a  latter  will  or  testamentary  settle- 
ment might  be  good,  although  such 
will  could  not  be  sustained  as  a 
settlement.  Lord  Thurlow  did 
not  combat  that  proposition,  but 
was  of  opinion  that  in  fact  the  re- 
vocation contained  in  Sir  Lau- 
rence's last  will,  did  not  reach  or 
apply  to  the  special  settlement  in 
form  of  entail  of  certain  estates 
therein  mentioned.  His  words,  as 
taken  down  at  the  moment  by  one 
of  the  counsel  who  argued  the 
cause  for  Sir  Thomas,  were  these : 
^  Question  is.  Whether,'  &c.  The 
ground,  therefore,  of  the  Court  of 
Session  was  left  untouched."  — 
MS,  Notes^  Sir  Ilay  CampbelVs 
Session  Papers. 

10.  In  the  case  of  Henderson 
V.  Wilson  and  Melville8,Lord 
President  Campbell  also  indi- 
cated his  opinion  on  the  point  un- 
der consideration.  On  the  Session 
Papers  in  that  case  he  has  written, 
— "  The  argument  with  regard  to 
the  solemnities  of  a  revocation, 
viz.,  that  it  is  enough  if  it 
be  executed  according  ta  the  lex 
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locij  seems  to  have  a  good  deal  of 
foundation,  as  a  revocation  is  truly 
no  more  than  an  exercise  of  will 
which  requires  no  specific  form,  but 
may  be  done  by  any  deed  which 
is  of  a  probative  nature.  The  House 
of  Peers  seems  to  have  gone  upon 
this  idea  in  the  case  of  declaring 
uses  and  purposes  in  the  case  of 
Willoch  V.  Auchterlony.  But  the 
difficulty  in  this  argument  is,  that 
the  procuratory  in  1763  did  not 
contain  any  express  revocation  of 
the  preceding  one,  but  only  an 
implied  revocation  by  settling  of 
new  in  a  diiferent  manner.'*' — MS. 
Notesy  Sir  Ilay  CampbelFa  Session 
Papers. 

11.  The  opinion  of  Lobd  Mea- 
DOWBANK  was  also  to  the  same 
effect.  On  the  Session  Papers  in 
the  case  of  Hendebsgnv.Wilson, 
he  has  written, — "  Any  decided 
act  of  the  will,  authentically  ex- 
pressed, by  destroying  or  cancel- 
ling a  deed,  or  by  giving  an  order 
for  that  purpose,  is  sufficient  to 
revoke ;  and  I  think  the  solemni- 
ties of  the  lea  loci  are  the  most 
proper  for  ascertaining  all  such 
acts  of  the  will,  which  are  not  set- 
tlements of  property,  but  merely 
undoing  what  is  by  law  in  the  ab- 
solute power  of  the  granter  to  un- 
do at  any  time.  One  learned 
Judge  said,  that  Sir  Laurence 
might  have  granted  a  commission 
in  the  English  form,  appointing  a 
person  to  take  his  Scots  entail,  and 
destroy  it  after  his  death.  I  can 
see  no  valid  objection  to  such  a 
commission  in  point  of  solemni- 
ties."— MS.  Notesy  Lord  Meadow- 
banJ^s  Session  Papers. 

12.  After  the  judgment  of  the 


Court  In  the  case  of  Willoch  v. 
Auchterlony,  in  1769,  affirmed 
in  the  House  of  Lords  in  1772,  it 
was  impossible  to  maintain  that 
every  deed  affecting  heritage  must 
be  executed  according  to  the  so- 
lemnities required  by  the  law  of 
Scotland.  A  revocation  of  a  prior 
settlement  does  pot  affect  heritage 
in  so  great  a  degree  as  a  deed  of 
instructions  to  trustees  directing 
them  to  convey  the  lands  held  by 
them  in  trust  to  such  party  as  the 
truster  may  choose  to  name.  Such 
a  deed  operates  both  as  a  deed  of 
revocation  and  as  a  deed  of  con- 
veyance. For  by  means  of  it  the 
prior  investiture  is  destroyed,  and 
the  estate  is  conveyed  away  to  a 
stranger.  A  deed  of  revocation, 
on  the  other  hand,  generally  re- 
stores the  prior  investitnre,  and, 
at  all  events,  it  revives  a  deed  of 
conveyance  formerly  executed.  Li 
the  case  of  Willoch  t.  Auch- 
TEBLONT,  the  Court  were  a  good 
deal  divided.  After  a  period  of 
sixty  years,  the  opinion  of  the  mi- 
nority had  effect  given  to  it  by 
Lord  Eldin,  as  Ordinaiy  in  the 
case  of  Eer  v.  Eer's  Trustees, 
in  1829,  but  the  Court  altered  his 
Lordship's  interlocutor.  A  stand 
had  been  previously  made  for  the 
same  view,  by  Lord  Glenlse, 
in  the  case  of  Brack  o.  John- 
ston, in  1827,  but  the  judgment 
of  the  Court  overruling  the  opi- 
nion of  his  Lordship,  was  affirmed 
in  the  House  of  Lords  in  1831. 
The  last  case  in  which  the  qoea^ 
tion  was  again  raised,  was  that  of 
Cameron  v.  Dick's  Trustees,  in 
1831,  when  the  judgment  of  the 
Court  was  again  aflSrmed ;  so  that 
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the  principle  established  by  the 
case  of  WiLLOCH  v.  Auchtebt 
ix>NT,  is  placed  beyond  all  chal- 
lenge for  the  fnture. 

13.  The  minority  of  the  Conrt^ 
in  the  case  of  Leith  v.  Leith, 
seem  tg  have  had  the  same  reluc- 
tance to  allow  deeds  to  affect  he- 
ritage which  were  not  probative  by 
the  law  of  Scotland,  as  Lord  El- 
din  and  Lord  Glenlee  had  in 
the  previous  cases  of  Ker  v,  Ker*8 
Trustees,  and  Brack  v.  John- 
ston. The  Judges,  however,  who 
decided  the  case  of  Willoch  v. 
AucHTERLONY,  had  no  difficulty 
in  applying  a  similar  principle  to 
the  case  of  a  revocation  executed 
by  a  foreign  deed.  Independently 
of  the  case  of  Simpson  v.  Bar- 
clay, in  1752,  the  competency  of 
such  a  mode  of  revocation  stands 
supported  by  the  names  of  Lord 


President  Dundas,  Lord  Pre- 
sident Miller,  and  Lord  Pre- 
sident Campbell,  by  those  also 
of  Lord  Justice-Clerk  Brax- 
FiELD  and  Lord  Justice-Clerk 
EsKGROYE,  and  by  those  also  of 
Lord  Meado^vbank  and  Lord 
Armadale.  The  only  great  name, 
and  indeed  the  only  name  which 
can  be  cited  in  support  of  the  op- 
posite view,  is  that  of  Lord  Pre- 
sident Blair.  From  the  review 
now  made,  therefore,  it  appears  that 
the  Opinion  of  the  Court  in  the 
case  of  Leith,  although  carried 
by  the  narrowest  majority,  is  the 
last  of  a  series  of  judgments,  with- 
out any  decision  to  the  contrary, 
affirming  the  proposition  that  a  set- 
tlement of  Scots  heritage  may  be 
revoked  by  a  foreign  deed,  if  pro- 
bative by  the  law  of  the  place 
where  it  is  executed. 
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Adjudication. 

1.  An  adjudication,  until  it  becomes 

irredeemable,  is  merely  a  pignus 
prcetorium,  or  judicial  security, 
and  not  a  sale  under  reversion^ 
133. 

2.  The  true  nature  of  an  adjudger's 

right  described,  147. 

3.  An    adjudication,  although    fol- 

lowed by  charter  and  sasine, 
if  not  followed  by  possession,  is 
lost  by  the  negative  prescrip- 
tion, 152. 

4.  The  expiry  of  the  legal  does  not 

ip80  facto  vest  a  right  of  pro- 
perty in  the  adjudger,  155. 

5.  A  decree  of  the  expiry  of  the 

legal  when  obtained  in  absence, 
is  liable  to  be  opened  up  on  cer- 
tain grounds,  174. 

6.  Extrinsic  objections  to  an  ad- 

judication are  lost  by  the  nega- 
tive prescription,  182. 

7.  Intrinsic  objections  to  an   adju- 

dication, may  be  pleaded  at  any 
time,  notwithstanding  the  lapse 
of  prescription,  194, 

8.  Possession  upon  a  charter  of  ad- 

judication for  40  years,  from  the 
expiry  of  the  legal,  vests  an  ab- 
solute right  of  property  in  the 
adjudger,  without  a  declarator 
of  the  expiry  of  the  legal,  200. 

9.  A  conveyance,  afler  the  expiry  of 

the  legal,  to  an  onerous  singular 


successor,  by  the  creditor  ob- 
taining the  first  effectual  adju- 
dication, will  not  prejudice  the 
right  of  adjudgers  prior  to  or 
within  year  and  day  of  that  ad- 
judicaUon,  222. 

10.  An  adjudication  without  infeft- 
ment  does  not  exclude  a  sub- 
sequent infeflment,  proceeding 
upon  a  prior  voluntary  right, 

^    226. 

11.  An  adjudication  not  followed  by 

an  infefhnent,  or  at  least  bj  a 
charge  to  the  superior  dM> 
tempore,  does  not  exclude  an  in- 
feftment  proceeding  upon  a  sub- 
sequent voluntary  right,  22S. 

12.  By  the  Act  10  &  11  Victorie, 

cap.  48,  an  adjudger,  in  obtain- 
ing a  decree  of  adjudication, 
may  also  obtain  warrant  finom 
the  court  for  infelling  him  in 
the  lands  adjudged,  248. 

13.  The  infeftment  of  a  prior  ad- 
judger is  not  Gommunicatod  to 
a  posterior  adjudger,  althooj^ 
within  year  and  day,  so  as  to 
prejudice  an  intervening  infeft- 
ment on  a  voluntary  right,  and 
in  ranking  with  the  posterior 
adjudger,  the  prior  adjudger  is 
entitled  to  receive  the  same 
sum  as  that  for  which  he  would 
have  ranked,  if  the  intervening 
infeflment  had  not  existed,  24^. 

14.  The  inhibition  of  a  creditor  not 
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adjudging,  does  not  affect  a  pos- 
terior creditor  adjudging,  if  the 
debt  of  one  of  the  adjudgers, 
contracted  prior  to  the  inhibi- 
tion^ exceeds  the  value  of  the 
lands  adjudged,  259. 

15.  Where  the  plurts  petUh  is  not 

yerj  great  or  culpable,  an  adju- 
dication will  be  restricted  to  a 
security,  but  otherwise  it  will 
be  reduced  in  toto  in  a  question 
with  other  creditors,  296. 

16.  By  virtue  of  the  Act  10  &  11 
VictoriflB,  cap.  48,  an  adjudica- 
tion against  an  unentered  heir 
proceeds  without  a  special  or 
general  special  charge,  as  the 
circumstances  of  the  case  might 
have  required,  811. 

Adjudication  contba  HiERE- 

DriATEH  JACENTKH. 

1.  An  adjudication  may  be  redeemed 

by  an  heir  served,  who  has  pre- 
viously renounced,  804. 

2.  In  virtue  of  the   Act  10  &  11 

Yictorise,  cap.  48,  an  adjudica- 
tion against  an  unentered  heir, 
is  not  preceded  by  letters  of 
special  charge  or  general  special 
charge,  as  the  circumstances  of 
the  case  would  formerly  have 
required,  811. 

8.  Although  an  heir  renounces,  his 
creditor  is  entitled  to  lead  an 
adjudication  cmb^a  hcerecUicUem 
jacentem  of  his  ancestor,  812. 

4,  An  adjudication  contra  hceredttatem 
jacentem  carries   the  rents  ac- 
cruing, since  the  death  of  the   i 
party  last  infeft,  814. 

Adjudicatiox  in  Impljcmemt. 

1.  Where  two  parties  adjudge  in 
implement,  and  neither  of  them 
is  infeft,  the  party  first  charging 


the  superior  will  be  preferred  in 

a  competition,  119. 
2.  An  adjudication  in  implement  is 

not  subject  to  be  ranked  pari 

passu  with  other  adjudications  of 

any  kind,  121. 
8.  In  an  adjudication  in  implement 

there  is  no  legal  reversion,  126. 

4.  An    adjudication    in    implement 

cannot  be  stayed  by  the  com- 
mon agent  in  a  ranking  and 
sale,  129. 

5.  A  general  conveyance  of  lands  is 

sufficient  to  found  an  action  in 
implement  of  the  conveyance,  98. 

6.  An  adjudication  in  implement  of 

a  trust-disposition  granted  by  an 
apparent  heir,  is  incompetent  as 
a  mode  of  entry  to  an  ancestor  s 
estate,  862. 

Adjudication  in  Securitt. 

1.  An  adjudication  in  security  is  not 

a  proper  title  io  land,  for  it  can- 
not by  any  lapse  of  time  or  act 
of  the  creditor,  become  an  ab- 
solute title,  but  remains  ever  a 
security  merely,  291. 

2.  Land  may  be  adjudged  in  security 

of  a  future  or  contingent  debt, 
« where  the  debtor  is  vergens  ad 
inopianij  287. 

8.  An  adjudication  led  in  payment 
of  a  future  or  contingent  debt, 
cannot  be  converted  into  an  ad- 
judication in  security,  294. 

4.  Where  the  phris  petitio  is  not  very 
great  or  culpable,  an  adjudica- 
tion will  be  restricted  to  a 
security,  but  otherwise  it  will 
be  reduced  in  toto  in  a  question 
with  other  creditors,  296. 

Approbate  and  Reprobate. 

1.  The  law  of  approbate  and  repro- 
bate is  not  applicable  to  the 
case  of  an  heir  of  investiture, 
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reducing  a  deed  executed  on 
deathbed,  and  at  the  same  time 
founding  upon  it,  in  so  far  as  it 
revokes  a  prior  settlement  in 
favour  of  a  stranger,  637. 

Abkestmemt. 
l.Ajus  crecUti  against  a  trust-estate 
is  attachable  by  arrestment, 
where  the  obligation  of  the 
trustee  is  to  account,  and  not  to 
denude  of  a  specific  heritable 
subject^  516. 

Assignation. 

1.  An  assignation  of  writs  and  evi- 

dents  in  a  deed  of  conveyance, 
is  construed  with  reference  to 
the  extent  of  the  right  conveyed 
in  the  dispositive  clause,  50. 

2.  The  import  of  the  clause  of  as- 

signation of  WHITS  and  evi- 
DENTS,  as  declared  by  the  Act 
10  &  11  Vic^riflB,  cap.  48,  103. 

8.  The  import  of  the  clause  of  as- 
signation OF  THE  RENTS  as  de- 
clared by  the  Act  10  &  11  Yic- 
toriffi,  cap.  48,  103. 

4.  A  jus  crediU  to  a  special  heritable 
subject  held  by  trustees,  is  trans- 
missible by  assignation,  49^ 

Consent. 

1.  A  conveyance  granted  by  a  party 

without  having  right  to  the 
subject  conveyed,  but  with  con- 
sent of  the  true  owner^  is  ef- 
fectual, 33. 

2.  The  position  of  a  party  consenter 

differs  from  that  of  a  party  dis- 
poner,  in  this,  that  the  consent 
of  the  former  has  reference  only 
to  the  rights  vested  in  him 
at  the  time  of  consenting,  but 
does  not  extend  to  other  rights 
which  he  may  subsequently  ac- 
quire, 39. 


3.  The  rule  of  law  jus  9upenmm» 

auctori  accrescit  mccesMrij  docs 
not  apply  to  a  consenter  to  a  deed 
of  conveyance,  unless  be  has  ex- 
pressly bound  himself  in  war- 
randice, 40. 

CONVETANCE. 

1.  Land  cannot  be  conveyed  bj  tes- 

tament or  by  any  deed  not  ex- 
pressing a  present  act  of  aliena- 
tion, 1. 

2.  No  expression  of  intention  to  con- 

vey land,  however  clear,  will 
afford  ground  of  action  against 
the  heir  of  the  testator  to  de- 
nude, 1. 
8.  In  a  deed  of  conveyance  of  land, 
the  word  "  dispone  '*  is  a  twr 
signatOy  the  use  of  which  is 
essential  to  the  validity  of  a 
conveyance,  21. 

4.  A  precept  of  clare  constat^  or  any 

other  precept  of  sasine,  is  suffi- 
cient as  a  deed  of  conveyance, 
17. 

5.  A  procuratory  of  resignation  is  of 

the  nature  of  a  disposition,  and 
operates  as  a  direct  conveyance, 
21. 

6.  A  conveyance  granted  by  a  party 

without  having  right  to  the  sub- 
ject conveyed,  but  with  consent 
of  the  true  owner,  is  effectual, 
33. 

7.  The  position  of  a  party  consenter 

differs  from  that  of  a  party  dis- 
poner,  in  this,  that  the  consent 
of  the  former  has  reference  only 
to  the  rights  vested  in  him  at 
the  time  of  consenting,  bat  does 
not  extend  to  other  rights  which 
he  may  subsequently  acquire,  3d. 

8.  The  dispositive  clause  is  the  re- 

gulating clause  of  a  deed  of  con- 
veyance, 42. 

9.  Where  the  precept  of  swine  or 
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the  procuratory  of  reaignation  is 
disconform  with  the  dispositive 
clause,  the  former  must  regulate, 
45. 

10.  Where  something  manifestly  ap- 
pears omitted  in  the  dispositive 
clause,  and  which  is  contained 
in  one  of  the  other  clauses  in 
the  deed,  the  omission  will  be 
supplied  from  these  clauses,  45. 

11.  A  conveyance  of  land  will  not 
per  se  carry  collateral  rights  not 
essential  to  the  right  of  property 
in  the  land,  50. 

12.  An  assignation  of  writs  and 
evidents  in  a  deed  of  convey- 
ance will  be  construed  with  re- 
ference to  the  extent  of  the 
right  conveyed  in  the  disposi- 
tive clause,  50. 

13.  A  general  conveyance  of  lands 
is  sufficient  to  found  an  action 
against  the  granter's  heir  to  de- 
nude, or  of  an  action  in  imple- 
ment of  the  conveyance,  98. 

14.  Land  cannot  be  conveyed  by  a 

deed  not  executed  according  to 
the  solemnities  prescribed  by 
the  law  of  Scotland,  105. 

15.  A  title  to  land  is  acquired,  passed, 

and  lost,  only  according  to  the 
lex  reintce^  109. 

16.  An  express  obligation  to  convey 

land,  executed  eecundum  legem 
loci  contractus,  will  be  enforced 
in  Scotland,  118. 

17.  A  gratuitous  conveyance  of  land 
invalid  by  the  law  of  Scotland, 
either  in  regard  to  the  proper 
solemnities  not  having  been 
used,  or  in  regard  to  the  proper 
dispositive  words  having  been 
omitted,  will  have  no  effect 
given  to  it,  either  as  a  deed  of 
conveyance  itself,  or  as  import- 
ing an  obligation  to  convey,  and 
will  afford  no  ground  of  action 


against  the  granter  and  his 
heirs,  118. 
18.  An  onerous  informal  convey- 
ance of  land,  although  not 
effectual  as  a  conveyance  itself, 
implies  an  obligation  to  convey, 
and  affords  ground  of  action 
against  the  granter  and  his  heirs 
to  implement  the  implied  obliga- 
tion, 118. 

Deathbed. 

1.  A  conveyance  of  land  to  trustees 

subject  to  uses,  to  be  aflerward 
declared,  is  not  sufficient  to  dis- 
place the  heir  of  investiture,  al- 
though the  trust-deed  is  exe- 
cuted in  Uege  poustie,  and  a  sub- 
sequent declaration  of  uses  will 
not  operate  to  the  prejudice  of 
the  heir  of  investiture,  if  it  is 
executed  on  deathbed,  432. 

2.  An  express  revocation  of  a  prior 

settlement  in  favour  of  a 
stranger,  contained  in  a  subse- 
quent conveyance  to  another 
stranger  executed  on  deathbed, 
restores  the  right  of  the  heir  of 
investiture,  617. 

3.  When  the  deathbed  deed  contains 

an  express  revocation  of  a  prior 
deed,  the  right  of  the  heir  re- 
vives, although  both  deeds  are 
in  favour  of  the  same  disponee, 
646. 

4.  An  implied  revocation  of  a  prior 

settlement  in  favour  of  a  stranger 
does  not  restore  the  right  of  the 
heir  of  the  investiture,  and  entitle 
him  to  reduce  the  subsequent 
deed  as  being  executed  on  death- 
bed, 653. 

Declarator. 

1.  The  action  of  declarator  was  not 
unknown  in  the  Roman  law,  but 
was  used  in  regard  to  servitudes. 
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and  was  either  positive  or  uega- 
tive  according  as  the  object  was 
to  affirm  or  deny  the  existence 
of  a  servitude,  829. 
2.  The  action  declaring  a  right  of 
servitude  was  termed  in  the 
Roman  law  the  actio  confeuoriOf 
and  the  action  seeking  to  have 
land  declared  free  of  a  servi- 
tude was  called,  the  actio  nega" 
toriOf  329. 

Declaratort  Adjudication. 

1.  Land  conveyed  to  trustees  with- 

out mention  of  heirs,  or  where, 
being  mentioned,  the  heirs  refuse 
to  make  up  a  title  and  denude, 
will  be  effectually  conveyed  to 
the  beneficiary  under  the  trust 
by  declaratory  adjudication,  320. 

2.  A   declaratory  adjudication  is  a 

real  action,  in  which  the  object 
is  not  to  have  a  decree  against 
the  defender  as  for  a  debt,  but 
a  judgment  against  the  land  or 
other  property,  329. 

3.  A  decree  under  a  declaratory  ad- 

judication, like  that  under  an 
adjudication  in  implement,  is 
not  subject  to  the  pari  panu 
preference,  329. 

Dbcreb  of  Sale. 

1.  A  decree  of  sale  is  an  adjudication 

proceeding  at  the  instance  of  a 
creditor  holding  a  real  security 
over  the  estate,  where  the  debtor 
is  insolvent,  or  without  insol- 
vency, at  the  instance  of  an  ap- 
parent heir  of  the  debtor  as 
trustee  for  the  creditors,  and  for 
his  own  eventual  interest,  344. 

2.  A  decree  of  sale  when  properly 

completed  as  a  feudal  title,  is 
the  best  and  most  eligible  title 
that  a  purchaser  can  receive,345. 

3.  A  decree  of  sale  will  not  operate 


'  against  a    preferable  right  of 

property  in  a  party  not  called 
in  the  process  of  sale,  335. 
4.  In  a  sale  by  an  apparent  heir,  the 
right  of  the  purchaser  is  not  af- 
fected by  the  appeanmce  of  a 
nearer  heir,  and  recourse  cao 
only  be  had  by  such  heir  upoD 
the  receivers  of  the  price,  347. 

Dominium  Directum. 

1.  The  dominium  directum  may  he 

conveyed  per  ee  without  a  con- 
veyance of  the  lands  themfldTes, 
22. 

2.  The  dominium  directum  and  the  dxh 

minium  utile  are  distinct  and  se- 
parate rights,  26. 

Foreign. 

1.  Land  cannot  be  conveyed  hy  a 

foreign  deed,  105. 

2.  An  obligation  to  convey  land  con- 

stituted by  a  foreign  deed,  will 
afford  ground  of  action  against 
the  granter  and  his  hein  to  im- 
plement the  obligation,  110. 

3.  Where  lands  are  oonveyd  hj  a 

trust*disposition,  subject  to  uses 
to  be  afterwards  declared,  the 
uses  may  be  declared  by  a  fo- 
reign deed,  401. 

4.  A  settlement  of  heritage  maj  he 

revoked  by  a  foreign  deed,  667- 

Hbir. 

1.  An  abjudication  may  be  redeemed 

by  an  heir  served  who  has  pre- 
viously renonnoed,  304. 

2.  General  and  special  charge  to  en- 

ter hour  described,  306. 

3.  Letters  of  general  chai|[e,  or  spe- 

cial charge,  or  general  special 
charge,  abolished  by  the  Act  10 
and  11  Victoriao,  cap.  48, 311. 

4.  Although  an  heir  renooneei,  his 

creditor  is  entitled  to  lead  ao 
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adjudication  contra  hcereditatem 
jaeenUm  of  his  aocestor,  812. 

Apparent  Heir. 

1.  An  apparent  heir,  in  virtue  of  his 

apparency,  may,  without  any 
service,  pursue  a  reduction  of 
the  service  and  infeftment  of 
another  party,  397. 

2.  Where  an  apparent  heir,  in  virtue 

of  an  adjudication  proceeding  on 
a  trust-bond  granted  by  himself, 
challenges  a  real  right  to  the 
lands  which  had  belonged  to  his 
predecessor,  and  fails,  a  judg- 
ment of  ab3olvitor  is  res  judicata 
against  a  second  apparent  heir 
making  up  a  second  title  in  the 
same  character,  and  challeng- 
ing the  right  upon  the  same 
ground,  366. 

Heir  op  Entail. 

1.  A  deed  obtained  against  an  heir  of 
entail  in  possession  is  res  judicata 
against  all  substitute  heirs  of  en- 
tail, though  not  parties  to  the 
process,  398. 

Herttable  and  M0VRAr>LE. 

1.  Where  land  is  conveyed  to  trus- 

tees by  a  mortis  causa  settlement 
with  positive  instructiors  to  sell, 
or  where  it  is  clear  from  the 
deed  that  the  truster  intended 
that  the  land  should  be  sold, 
the  right  of  the  beneficiary 
entitled  to  the  residue  of  the 
trust-estate  is  moveable;  but 
where  the  land  is  conveyed  with 
merely  a  discretionary  power  to 
sell,  the  legal  character  of  the 
residue  depends  on  the  circum- 
stance of  the  power  to  sell  hav- 
ing been  exercised  or  not,  524. 

2.  Where  land  is  conveyed  to  trustees 

by  a  debtor  for  behoof  of  his 


creditors  generally,  the  accession 
of  his  personal  creditors  will  not 
alter  the  character  of  their  debts 
from  moveable  to  heritable,  553. 

Implied. 

1.  An  implied  revocation  of  a  prior 

settlement  is  not  presumed, where 
the  subsequent  deed  is  ineffec- 
tual to  carry  the  lands  conveyed 
by  the  prior  deed,  and  the  prior 
deed  is  held  to  subsist,  unaffected 
by  the  subsequent  one,  594. 

2.  An  implied  revocation  of  a  prior 

settlement  in  favour  of  a  stranger 
does  not  restore  the  right  of  the 
heir  of  the  investiture,  and  en- 
title him  to  reduce  the  subse- 
quent deed  as  being  executed  on 
deathbed,  653. 

Inhibition. 

1.  Inhibition  is  a  negative  or  prohi- 

bitory diligence,  and  gives  the 
creditor  a  right  to  reduce  all 
posterior  voluntary  deeds  grant- 
ed by  the  debtor,  but  has  no  po- 
sitive effect  in  transferring  the 
property  or  possession  of  the 
debtor's  estate  to  himself,  261. 

2.  Where  a  deed  is  actually  voided 

ex  capite  inhOntionis,  the  reduc- 
tion has  no  effect,  except  in  fa- 
vour of  the  inhibiter  himself, 
and  the  deed  continues  in  full 
force  with  regard  to  every  other 
creditor,  261. 

3.  Debts  though  contracted  after  in- 

hibition, cannot  be  voided  ex 
capite  inhibitionis,  if  the  inhibiter 
could  have  drawn  nothing  from 
the  debtor*8  estate,  even  though 
these  posterior  debts  had  not 
been  contracted,  261. 

4.  The  inhibition  of  a  creditor  not 

adjudging,  does  not  affect  a  pos- 
terior creditor  adjudging,  if  the 
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debt  of  one  of  the  adjudgers,  con- 
tracted prior  to  the  inhibition, 
exceeds  the  valae  of  the  lands 
adjudged,  259. 

5.  Illustrations  of  the  principle,  that 

an  inhibiter  is  entitled  to  receive 
that  share  only  of  the  debtor's 
estate  which  he  would  have  re- 
ceived if  the  right  struck  at  by  the 
inhibition  had  not  existed^  262. 

6.  Where  the  inhibition  used  by  one 

adjudger  is  prior  to  an  infefl- 
ment  on  a  voluntary  security, 
but  posterior  to  the  debts  of  the 
other  adjudgers,  it  affects  the 
voluntary  security  only,  and  the 
holder  of  that  security  is  not  en- 
titled to  recur  on  the  simple  ad- 
judgers for  the  sum  claimed  from 
him  by  the  inhibiting  adjudger, 
266. 
7  Where  the  inhibition  used  by  a 
creditor  adjudging,  is  prior  to 
several  preferable  infeftments 
proceeding  on  voluntary  rights,it 
affects  the  holders  of  these  infeft- 
ments  in  the  postponed  order  of 
their  ranking,  276. 

Jds  Supervenieks. 

1.  The  rule  of  law,  jus  auperveniena 
auctori  accrescit  succesaori^  does 
not  apply  to  a  consenter  to  a 
deed  of  conveyance,  unless  he 
has  expressly  bound  himself  in 
warrandice^  40. 

Legal. 

1.  The  expiry  of  the  legal  does  not, 

ipso  facto,  vest  a  right  of  property 
in  the  adjudger,  155. 

2.  A  decree  of  expiry  of  the  legal, 

when  obtained  in  absence,  is 
liable  to  be  opened  up  on  certain 
grounds,  174. 

3.  Possession  upon  a  charter  of  ad- 

judication and  sasine  for  forty 


years  from  the  expiry  of  the 
legal,  vests  an  absolute  right  of 
property  in  the  adjudger,  with- 
out a  declarator  of  expury  of  the 
legal,  200. 
4.  A  conveyance,  after  the  expiry  of 
the  legal,  to  an  onerous  singu- 
lar successor,  by  the  creditor 
obtaining  the  first  effecttud  ad- 
judication, will  not  prejudice  the 
right  of  adjudgers  prior  to  or 
within  year  and  day  of  that  ad- 
judication, 222. 

Nomination  of  Heirs. 

1.  A  nomination  of  heirs  is  validi  if 

supported  by  a  relative  deed  of 
conveyance,  578. 

2.  A  deed  of  nomination  does  not 

require  any  conveyance  of  the 
lands.  The  clause  of  convey- 
ance in  the  deed  reserving  the 
right  to  nominate  heirs  is  the 
foundation  of  the  right  of  the 
heirs  nominated,  579. 

3.  A  nomination  of  heirs  may  be  ex- 

ecuted by  a  party  authorised  by 
the  testator,  in  a  deed  of  convey- 
ance, to  do  so,  592. 

Obuoation  to  Convbt. 
1.  An  obligation  to  convey  hind  si- 
tuated in  Scotland  executed  in  a 
foreign  country  according  to  the 
law  of  that  country,  although 
not  valid  by  the  law  of  Scotland, 
affords  ground  of  action  against 
the  granter  and  his  heirs  to  un- 
plement  the  obligation,  110. 

Pbeceft  of  Sasine. 
1.  Form  of  precept  of  sarine  made 
competent  by  the  Act  8  and  9 
Victoriio,  cap.  85,  104. 

Pbescbiption. 
1.  An  adjudication,  althoogh  foDowed 
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by  charter  and  sasine,  if  not  ac- 
companied by  possession,  is  lost 
bjthe  negative  prescription,  152. 

2.  Extrinsic  objections  are   lost  by 

the  negative  prescription,  182. 

3.  Intrinsic  objections  to  an  adjudi- 

cation may  be  pleaded  at  any 
time,  notwithstanding  the  lapse 
of  prescription,  194. 

4.  A  right  of  property  in  land  is  not 

subject  to  the  negative  prescrip- 
tion, 191. 

Fropriis  Manibus. 

1.  An  infeiltment  prapriis  manibus, 

without  any  antecedent  disposi- 
tion, is  sufficient  for  the  purpose 
of  transmitting  land,  provided 
the  instrument  of  sasine  is  signed 
by  the  granter  as  well  as  the 
notary,  18. 

2.  An  instrument  of  sasine,  propriti 

manibu9,  does  not  require  to  be 
attested  in  the  manner  of  a  re- 
gular probative  deed,  19. 

3.  A  sasine,  propriis  manibusy  is  both 

a  deed  of  conveyance  and  a 
sasine,  19. 

Rakking  of  Adjudications. 

1.  A  conveyance,  after  the  expiry  of 

the  legal,  to  an  onerous  singular 
successor,  by  the  creditor  ob- 
taining the  first  effectual  adjudi- 
cation, will  not  prejudice  the 
right  of  adjudgers  prior  to  or 
within  year  and  day  of  that  ad- 
judication, 222. 

2.  The  infeftment  of  a  prior  adjudger 

is  not  communicated  to  a  pos- 
terior adjudger,  although  within 
year  and  day,  so  as  to  prejudice 
an  intervening  infeftment  or  a 
voluntary  right,  and  in  ranking 
with  the  posterior  adjudger,  the 
prior  adjudger  is  entitled  to  re- 
ceive the  same  sum  as  that  for 


which  he  would  have  ranked  if 
the  intervening  infeftment  had 
not  existed,  248. 

3.  The  inhibition  of  a  creditor  not 

adjudging  does  not  affect  a  pos- 
terior adjudger,  if  the  debt  of 
one  of  the  adjudgers  contracted 
prior  to  the  inhibition  exceeds  the 
value  of  the  lands  adjudged,  259. 

4.  Illustrations  of  the  principle  that 

the  holder  of  an  excluding  right 
is  entitled  to  receive  that  share 
only  of  a  common  debtor's  estate 
which  he  would  have  received 
if  the  excluding  right  had  never 
existed,  262. 

5.  Where  the  inhibition  used  by  one 

adjudger  is  prior  to  an  infeft- 
ment on  a  voluntary  security,  but 
posterior  to  the  debts  of  the 
other  adjudgers,  it  affects  the  vo- 
luntary security  only,  and  the 
holder  of  that  security  is  not 
entitled  to  recur  on  the  simple 
adjudgers  for  the  sum  claimed 
from  him  by  the  inhibiting  ad- 
judger, 266. 

6.  The  rule  of  ranking  adjudications, 

272. 

7.  When  the   inhibition   used  by  a 

creditor  adjudging  is  prior  to 
several  preferable  infeftments 
proceeding  on  voluntary  rights, 
it  affects  the  holders  of  these  in- 
feftments in  the  postponed  order 
of  their  ranking,  276. 

Res  Judicata. 

1.  Where  an  apparent  heir,  in  virtue 
of  an  adjudication  proceeding  on 
a  trust-bond  granted  by  him- 
self, challenges  a  real  right  to  the 
lands  which  had  belonged  to  his 
predecessor,  and  fails,  a  judg- 
ment of  absolvitor  is  res  judicata 
against  a  second  apparent  heir, 
making  up  a  similar  title  in  the 
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same  character,  and  challenging 
the  right  upon  the  same  ground, 
366. 
2.  A  decree  obtained  against  an  heir 
of  entail  in  possession,  is  res 
judicata  against  all  substitute 
heirs  of  entail,  though  not  par- 
ties to  the  process,  398. 

Revocation. 

1.  An  implied  revocation  of  a  prior 

settlement  is  not  presumed,  where 
the  subsequent  deed  is  ineffec- 
tual to  carry  the  lands  conveyed 
by  the  prior  deed,  and  the  prior 
deed  is  held  to  subsist,  unaffected 
by  the  subsequent  one,  594. 

2.  An  express  revocation  of  a  prior 

settlement  in  favour  of  a  stran- 
ger, contained  in  a  subsequent 
conveyance  to  another  stranger 
executed  on  deathbed,  restores 
the  right  of  the  heir  of  investi- 
ture, 617. 

3.  When  a  deathbed  deed  contains 

an  express  revocation  of  a  prior 
settlement,  the  right  of  the  heir 
revives,  although  both  deeds  are 
in  favour  of  the  same  disponee, 
646. 

4.  An  implied  revocation  of  a  prior 

settlement  in  favour  of  a  stran- 
ger, does  not  restore  the  right 
of  the  heir  of  the  investiture,  and 
entitle  him  to  reduce  the  subse- 
quent deed  as  being  executed  on 
deathbed,  653. 

5.  A  settlement  of  heritage  may  be 

revoked  by  a  deed  valid  by  the 
law  of  the  place  where  it  is  ex- 
ecuted, although  not  valid  by 
the  law  of  Scotland,  667. 

Service. 

1.  A  general  service  is  a  sufficient 
title   for  reducing  a  right  on 


which  bfeftment  has  followed, 


A  general  service  by  an  heir-ap- 
parent cannot  be  used  as  a  title 
on  which  to  challenge  another's 
infeftment,  withoat  the  parsoer 
rendering  himself  liable  to  all 
the  objections  that  would  be 
competent  against  him  if  enter- 
ed, 394. 

Where  the  right  sought  to  be  re- 
duced is  completed  by  infeft- 
ment,  a  special  service  is  incom- 
petent, 395. 

Where  a  general  service  to  an 
ancestor  has  been  expede  by  one 
party,  another  general  service  to 
the  same  person  by  another  par- 
ty is  incompetent,  395. 

An  apparent  heir  in  virtue  of  his 
apparency,  may  without  any  ser- 
vice pursue  a  reduction  of  the 
service  and  infefiment  of  another 
party,  397. 

A^  crediti  to  a  special  heritable 
subject  held  by  trustees,  vests 
in  the  beneficiary  withoat  a  ser- 
vice, 499. 

Statute. 

Import  of  the  clause  of  oeuga- 
TiON  TO  INFEFT,  as  declared  by 
the  Act  10  and  1 1  Yict^^e,  cap. 
48,  102. 

Import  of  the  clause  of  Risigka- 
TiON,  as  declared  by  the  Act  10 
and  11  YictorisB,  cap.  48, 102. 

Import  of  the  clause  of  Assioiu- 
TioNS  OF  Writs  of  Evmsim, 
as  declared  by  the  Act  10  and 
11  Yictoriae,  cap.  48, 103. 

Import  of  the  clause  of  Assiona- 
TiON  OF  THE  Remts,  as  dedaied 
by  the  Act  10  and  11  Yictorift, 
cap.  48,  103. 

Import  of  the  dause  of  Wabbav- 
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DICE,  as  declared  bj  the  Act  10 
and  11  Victoria,  cap.  48, 103. 

6.  Import  of  the  clause  of  Oblioa- 

TION     TO     FREB     AND     BELIEVE 

FROM  Feu-duties,  &c.,  as  de- 
clared by  the  Act  10  and  11 
Victoriae,  cap.  48,  103. 

7.  By  the  Act  10  and  11  Victoriae, 

cap.  48,  conveyances  of  land 
held  under  real  burdens,  dec,  do 
not  require  a  full  insertion  of 
them,  provided  they  are  spe- 
cially referred  to  as  set  forth  at 
full  length  either  in  the  original 
recorded  Instrument  of  Sasine, 
or  Bengnatian  ad  remanentiamj  or 
in  any  subsequent  recorded  in- 
strument of  sasine,  forming  part 
of  the  progress  of  title-deeds  of 
the  lands  conveyed,  103. 

8.  By  the  Act  10  and  11  Victoriae, 

cap.  48,  conveyances  of  land 
held  under  a  deed  of  entail,  are 
not  required  to  contain  a  full  in- 
sertion of  the  conditions  of  the 
entail,  provided  ihey  are  spe- 
cially referred  to  as  set  forth  at 
full  length  in  the  recorded  deed 
of  entail,  or  in  any  recorded  In- 
strument of  Sasine,  forming  part 
of  the  progress  of  title-deeds  of 
the  lands  held  under  the  entail, 
104. 

9.  By  the  Entail  Act  11  and  12  Vic- 

torias, cap.  36,  a  deed  of  entail 
does  not  require  to  contain  any 
irritant  and  resolutive  clause, 
provided  it  contains  an  express 
clause  authorizing  it  to  be  re- 
corded in  the  Register  of  Tail- 
zies, and  the  clause  of  registration 
must  be  engrossed  as  part  of  the 
entail  in  the  Register  of  Tail- 
zies, and  must  also  be  inserted 
or  duly  referred  to  in  all  procu- 
ratories  of  resignation,  charters, 
decrees  of  special  service,  pre- 


cepts, and  instruments  of  sasine 
following  on  the  entail,  104. 

10.  Form  of  Precept  of  Sasine  made 

competent  by  the  Act  8  and  9 
Victoriae,  cap.  35,  104. 

11.  By  the  Bankrupt  Statute,  2  and 

3  Victoriae,  cap.  41,  in  all  ques- 
tions upon  the  Act,  all  disposi- 
tions, heritable  bonds,  or  other 
heritable  rights,  whereupon  in- 
feflment  may  follow,  are  reck- 
oned to  be  of  the  date  of  the 
registration  taken  thereon,  131. 

1 2.  By  the  Bankrupt  Statute,  2  and 

3  Victoriae,  cap.  41,  the  whole 
heritable  estates  of  the  bankrupt 
in  Scotland  are  declared  to  be 
by  virtue  of  the  Act,  and  war- 
rant of  confirmation  in  favour  of 
the  trustee,  transferred  to  and 
vested  in  him  for  behoof  of  the 
creditors  absolutely  and  irre- 
deemably as  at  the  date  of  the 
sequestration,  132. 

13.  By  the  Act  10  and  11  Victoria, 
cap.  48,  an  adjudger  in  obtain- 
ing a  decree  of  adjudication, 
may  also  obtain  warrant  from 
the  Court  for  infefting  him  in 
the  lands  adjudged,  248. 

Superiority. 

1.  The  superiority  of  lands  may  be 

conveyed  per  se  without  a  con- 
veyance of  the  lands  themselves, 
22. 

2.  The  dominium  directum  and  the  do- 

minium utile  are  distinct  and  se- 
parate rights,  26. 

Testament. 

1.  Land  cannot  be  conveyed  by  Tes- 

tament, 1. 

2.  Directions  to  trustees  regarding 

the  disposal  of  land  conveyed 
to  them,  may  be  given  in  a  tes- 
tament, provided  the  testament 
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is  not  liable  to  be  reduced  on  the 
head  of  deathbed,  401. 

Trust-Adjudication. 

1.  An  apparent  heir  may  complete 

a  title  to  his  ancestor's  estate, 
by  means  of  an  adjudication 
proceeding  on  a  trust -bond 
granted  by  himself,  and  con- 
veyed to  him  by  the  trustee^ 
348. 

2.  An  adjudication    upon  a  trust- 

bond  conveyed  by  the  trustee  to 
the  heir  granting  the  bond,  al- 
though not  feudalized,  will  ope- 
rate to  the  effect  of  altering  the 
destination  in  the  lust  investi- 
ture, 348. 

3.  Act  of  Sederunt  passed  by  the 

Court  1662,  regarding  adjudi- 
cations proceeding  on  trust- 
bonds  granted  by  apparent  heirs, 
351. 

4.  The  mode  of  entering  to  an  an- 

cestor's estate,  by  means  of  an 
adjudication  on  a  trust-bond, 
recognised  in  the  Act  1 695,  cap. 
24,  351. 

5.  An  apparent  heir  may  make  up  a 

title  to  his  ancestor's  estate  by 
means  of  a  trust-adjudication, 
although  his  right  to  be  heir  is 
disputed,  and  although  the  estate 
sought  to  be  adjudged  is  held 
under  the  fetters  of  an  entail, 
353. 

6.  An  apparent  heir  may  also  make 

up  a  title  to  his  ancestor's  estate 
by  means  of  a  trust -adjudica- 
tion, in  order  to  reduce  a  con- 
veyance by  his  ancestor,  al- 
though the  disponee  under  the 
deed  be  infeft,  360. 

7.  An  adjudication  in  implement  of 

a  trust-disposition  granted  by 
an  *  ipparent  heir,   is  incompe- 


tent as  a  mode  of  entry  to  his 
ancestor's  estate,  362. 
8.  Where  an  apparent  heir,  in  virtue 
of  an  adjudication  proceeding 
upon  a  trust-bond  granted  by 
himself,  challenges  a  real  right 
to  the  lands  which  had  belonged 
to  his  predecessor,  and  fails,  a 
judgment  of  absolvitor  in  the 
defender  s  favour,  is  res  judicata 
against  a  second  apparent  heir 
making  up  a  similar  title  in  the 
same  character,  and  challenging 
the  right  upon  the  same  ground, 
366. 

Trust-Disposition. 

1.  Where  lands  are  conveyed  by  a 

trust  -  disposition  valid  by  the 
law  of  Scotland,  subject  to  uses 
to  be  afterwards  declared,  the 
trust  uses  may  be  declared  by 
any  writing  probative  by  the  law 
of  the  place  where  it  is  executed, 
401. 

2.  Where  a  truster  declares  the  par* 

poses  of  a  trust  in  a  writing 
apart  from  the  trust-deed,  the 
writing  must  be  in  a  probative 
form,  unless  acknowledged  and 
referred  to  by  the  truster  in 
that  or  some  other  probative 
deed,  415. 

3.  A  conveyance  of  land  to  trus- 

tees subject  to  uses  to  be  after- 
wards declared,  is  not  sufficient 
to  displace  the  heir  of  investi- 
ture, although  the  trust-deed  is 
executed  in  luge  poustie^  and  a 
subsequent  declaration  of  uses 
will  not  operate  to  the  prejudice 
of  the  heir  of  investiture,  if  it  is 
executed  on  deathbeiK  432. 

4.  Where  land  is  conveyed  to  trus- 

tees for  behoof  of  a  party,  the 
infefiment  of  the  trustees  does 
not  exclude  the  widow  of  the 
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party  for  whose  behoof  they  held 
the  lands  from  her  right  of  terce, 
449. 

5.  Where  any  delay  occurs  in  fulfill- 
ing the  purposes  of  a  trust,  the 
beneficiary  must  be  dealt  with 
as  if  the  trust  had  been  duly  im- 
plemented, 454. 

€.  Where  lands  are  held  by  trus- 
tees for  behoof  of  a  party,  the 
beneficiary  under  the  trust  is 
entitled  to  exercise  the  same 
powers  as  he  might  have  exer- 
cised if  the  lands  had  been  actu- 
ally conveyed  to  him  by  the 
trustees,  454. 

7.  A  conveyance   of  land  to  trus- 

tees with  power  of  sale,  subject 
to  a  reconveyance  of  the  rever- 
sion to  the  truster,  does  not  abso- 
lutely divest  the  truster,  but  ope- 
rates merely  as  a  burden  on  his 
radical  right  of  property,  and 
that  right  is  liable  to  be  adjudged 
by  his  creditors,  458. 

8.  An  Entail  executed  by  a  party 

who  has  granted  a  trust-con- 
veyance for  behoof  of  creditors, 
is  valid  in  virtue  of  the  radical 
right  of  property  remaining  in 
the  truster,  466. 

9.  Where  land   is  conveyed  by   a 

trust-disposition  under  the  bur- 
den of  an  entail  to  be  executed 
by  the  truster,  but  the  effect  of 
which  is  suspended  during  the 
subsistence  of  the  trust,  the  trus- 
tees may  make  up  a  title  to  the 
lands,  although  the  entail  has 
been  previously  feudalized  in  the 
person  of  the  institute^  478. 

10.  Heritable  securities  granted  by  a 
party  who  has  previously  grant- 
ed a  conveyance  of  the  lands 
ex  facie  absolute,  but  truly  in 
trust  for  his  own  behoof,  and 
completed  in  the  person  of  the 


disponee,  will  exclude  the  per- 
sonal creditors  of  the  truster, 
479. 

11.  A  jus  crediti  to  a  special  heritable 

subject  held  by  trustees,  vesta 
in  the  beneficiary  without  a  ser- 
vice, and  is  transmissible  by  as- 
signation, 499. 

12.  A  jus  crediti  against  a  trust-es- 

tate is  attachable  by  arrestment, 
where  the  obligation  of  the  trus- 
tee is  to  account,  and  not  to  de- 
nude of  a  specific  heritable  sub- 
ject, 516. 

13.  Where  land  is  conveyed  to  trus- 

tees with  positive  instructions  to 
sell,  or  where  it  is  clear  from 
the  deed  that  the  truster  intend- 
ed that  the  land  should  be  sold, 
the  right  of  the  beneficiary  en- 
titled to  the  residue  of  the  trust- 
estate  is  moveable,  but  where 
it  is  conveyed  with  merely  a  dis- 
cretionary power  to  sell,  the  le- 
gal character  of  the  residue  de- 
pends on  the  circumstance  of  the 
power  to  sell  having  been  exer- 
cised or  not,  524. 

14.  Where  land  is  conveyed  to  trus- 

tees by  a  debtor  for  behoof  of  his 
creditors  generally,  the  accession 
of  his  personal  creditors  will  not 
alter  the  character  of  their  debts 
from  moveable  to  heritable,  553. 

Warrandice. 

1.  Unless  a  consenter  to  a  deed  of 

conveyance  expressly  binds  him- 
self in  warrandice,  the  rule  of 
law,  jus  supervemens  auctori  ac- 
crescit  successori  does  not  apply 
to  him,  40. 

2.  An  obligation  of  warrandice 
against  augmentation  of  sti- 
pend, is  not  earned  by  a  general 
assignation   of   writs  and  evi- 
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dents,  bat  requires  to  be  express- 
ly assigned,  55. 
3.  The  import  of  the  clause  of  warran- 
dice in  a  deed  of  conveyance,  as 
declared  by  the  Act  10  and  11 
Victorias,  cap.  48,  103. 

Warr. 

1.  Where  a  truster  declares  the  pur- 
poses of  a  trust  in  a  writing 
apart  from  the  trust-deed,  tke 
writing  must  be  in  a  probative 
form,  unless  acknowledged  by 


the  truster  in  that  or  some  other 
probative  deed,  415. 

Wbits  Ain>  £yn>EMTS. 

An  asagnation  of  writs  and  evi- 
dents  in  a  deed  of  conveyance, 
is  construed  with  reference  to 
the  extent  of  the  right  conveyed 
in  the  dispositive  clause,  50. 

The  import  of  the  clause  of  as- 
signation of  writs  and  evidents, 
as  declared  by  the  Act  10  and 
11  Victoria^,  cap.  48,  103. 
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